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««*.-«  It  IM  eoBl«nd«<l  that  IN  tftd«»U  upon  whleh  •  mM*  <irr«4  twftm  JudfiMtal  bM  Imatd  I. 
•tlMhiMnt,  Ubyu>«ae<|>^  4  <a/bniM.  m-i"!!*  onn« 

In  this  cue  an  atBdtTit  wu  made  in  the  Court  Mow  in  the  uaual  form,  aeC- 
ting  forth,  among  other  thinga,  that  the  appellants  (defendanU  in  the  Court 
below,)  bad  aocrotod,  or  were  immediately  abont"to  aeorate  their  eaUte  and 
«ffect8  with  intent  to  defVaud  their  orediton.  ^7 

AThe  ikppeUAnto  filed  »n  exeeptu^d  la /orme^wjing  the  seoreUng  and  ioten- . 
tion  to  Bcorete— and  oonoluding  that  the  attachment  be  {{uuhed.  ' 

The  rcppondenudemurred,  inaisUng  t^ut  neither  the  aUegationa  of  th«iflda?it 
nor  the  regularity  oftTie  iaaaeof  the  «0m$  amr  oould  be  put  io  iaane. 

Thfe  Cqurt  below  (MonCjO  mtintained  the  demurrer  and  diami«<^  the " 
exception  ;  hia  Hdnor  declaring  however  that  lie  did  ao  in  conformity  trith  what 
WMMnderatood  to  be  the  juriaprudence^  though  bia  indifidual  winion  wu  in 
f4Tor  of  the  proceeding  adopted  by  the  jippellanta. 

j^The  defend&nta  appealed,  and  the  judgment  of  the  Court  below  was  rmned 
The  pretenaiona  of  the  parties  and  the  deoiaion  of  the  Court  upon  them   ai« 
aui^ttiently  explained  by  the  Opinions  of  the  Judges  as  expressed  at  the  time  of 
rendering  judgment.  ^  .  .-      *■> 

M)ia^H,J.,dUienHen,4l  perfectly  agree  with  the  other  Judges  of  this  Court 
in  thinkingHhat  tl)^  question  presented  for  our  consideration  in  this  oase  is  to  be 
^eterinmed  by  our  own  jiomnAui  law,  and  not  by  the  law  of  Bngland ;  ud  that 
under\our  oommon%w,'a  4fifenda4t  whose  goods  and  duttels  an  attached  under 
amiHharret  before  jndgniS^  has  a  right  to  deny,  and  if  he  can,  dfipTroTe  the 
charge  i^f  fraudulent  oonductupon  wbioh  the  attachmeni  issued,  and  thereupon 
40  have  ^t  set  aside.    Indeed  it  #ould  require  nothing  less  than  the  express  pro- 
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;  /  But  at  the  ^^Z^.^^^t^y^'T^''^  I »»-«  -dverted.  ' 
t  do  not'  thiiffcit ia  one  that  Lr,  tHSS^  '  *^"'*""'  '^  *"'"  '^^ht, 

'        Won  47a/o^..  as  the  ver,  le  SaJCr^^^^^  "*  *^  '•»""•     ^- 
/lanty  or  form  of  the  proceeding  by  wS    he  iVTf '""u""  *"  '''^  "^u- 
ID  the  present  case  the  law  i^uiSl  «„!«]»      "'^*"* ''"''  ^^^  i">P'«'ded. 
and  an  affidavit  in  due  form  31  Si  J   1""    •"  1  '"''*"'"  ^''■•"'  '"^  ^  fi'^^i- 
i-g«l.r  in  the  form  of  thl^atir:;!^^:  ''  ''''''''''  '  '''''''  ^^^ 

-t^^;S^7:^  -ption  as  to  form, 

i8c1,arged,  in  order  to  showTt  III      '"^ ^'J^-^^^^^^  e.uJuct  wk'a  wJ.Ioh  he 
tome,  however/.that  t  „  ;t  e  1^^^^^^^  -gularly.    It^ems' 

ute  an  affidavit  for  a  .a.',  Jl!^e    Ztconr'?'"''^'     """"'"^'"S  **>  ^''^  ®t«^ 
that  a  debt  of  a  certain  amount  aZn""!,  *r  r«°««J  ""^S^tions.  firstly. 
.   fendant  has  been  guilty  ofTauilntlV  !   f  "^""*~"''""^'^'  *''•*  »•>«  <*«' 
I  think,  be  contended  Jha  a  detd  L       u    "^'  '"''*'"  '''°'^-     ^*  ^««ld  not, 

cond  of  the  two  allegations  ooud'h!^    •?.""  '*^"  ^^'^  ^'^•"8  *»*  ^^^e  ««■ 

ceS;rr^^xsr£;r -r^^"''-  tSTLenghtuponti;. 

^ebt  which  heValCdIo  owe   and  if'^..   "5     "'  '"''  "^  '^  '""  *°'  ^^^^  ^^'^^    " 
plea  tathe  merits  Si  t!;  U     l*r'^"'««  «f  ^"«<J  can  be  denied  by  a. 

-s to  form;  ci^T.^  ^  t::tr;i '^  ^'^^  ^ ••^  ^^°«P^°^ 

»eri^  or  ofan  excepUon  as  to  CTbdStly    '''  ''^'^' ''  "  ''^^  "^  ""'S  . 

-otbne^^i^ziij^:^::^^^  ^ 

dant  ought  not  tobeallowTto  cl'^  10^';"^  "'?- -"'»'^--  »  defen.     \ 
tition,  but  I  do  not  think  that  sTh  an  onnoTi .  •"■  ^^  "PP""*'*"*  ^'  P^' 

f^n  exception  aia/orme.       "'"'"'*  opposition  or  petition  could  be  deemed   , 

.dmit  the  Hght  conl^:,^;XrSl^^^^^^  «>  ^^^^  ««  ^  ^''owthat  we 

alR      lj.      I-I    .'  T.  A  VI/\K'tm  >   wm._  Tk  .n.  


A 


'•* 


'ml  isUZ  T     f    P^-""" -» loepUon  4 1.  ft™,,. 
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mmedutelj  .bout  to  secrete  their  estaterdett*  .nd  effeete,  wm  m.de  previous  ^..^..^ 
to  the  .Muing  of  «,d  writ  of  •u.chmeDt."  Le  26,  le.  Wfendenrs  sont  forcFoe  ^S!?S%^ 
de  plaider  au  mtrite  de  I'abtion.  et  aofS  de  oette  forclu-ion  eo  est  donn«5  d  la  moUoS?."/— 
banque  demanderesae.       ^ ' 

le  30,  la  motion  faite  le  20  est  rejet^. 

Le  16  mai,  la  demanderesae  r^pond  k  Texception  &  la  forme  le  26.     IWplique 

Ci-suit  I'ezception  &  la  forme. 

-Ji^i?^f''t'*''*  '^'^'"'^"''^^"  preliminary  plea  or  exception  d  Ui  forme  to  the 
wnt  of  attachmeiit  or  saisie^arnt  before  judgment,  issued  and  executed  in  this 
cause   say,     <•  That  the/*iid  writ  of  attachment  or  mUie  arret  is  irregular.         ^ 
'^t::'::^        ''^'''Y''''  irreguIany.iHeganyand  InformallyTu:? 

fssl^rflthaTrressT^  *^* 

issued  IS  false  and  unfounded  in  so  far  arfit  goes  to  say  thit  he  the  said  Wil- 
h.m  Sache  was  credibly  informed  and  had  reason  to  believ.  and  did  mUy  bl      ' 
dZ     Jl' ;7«  «"'«'>«»<'«  tH«t  ^h«  defendants  lad  seore^d  and  .were  imme- 
dutelyabouttoseerete  their  estate,  debts,  and  effects  with  a  vil  to  dZd 

their  creditors  and  particularly  the  plaintiff*  _ ^  ? 

'♦  That  this  allegation  in  the  said  affilavit  is  false  and  untrue.' 

tim;  ;Jr'  5'  If  °?'"'**^ «°  *•>«  """t^ry  have  always  as  well  before,  as  at  the 
«me  the  «ud^affidavit  was  made,  conducted  themselves  towards  thei;  o  Jitors 
mannL  ?T^!  '"  ?"««"'"•  "^^^^ing  to  law  in  the  most  open  anHlk 

mnper,  and  always  given  them  every  facility  they  rt^uiredm  the  way  of  «^^^     ^ 
taming  the  state  of  their  affairs  and  other^eii.  ^ 

"  ■^*"'*  t'';  said  defendants  have  neve,  secreted  and  have  never  been  imme- 
diately about  to  seoi^te  their  estjite.  debts  and  effects  with  a  viewTdS 
their  creditors  and  the  plaintiff  in  i)articular. 

"  Wherefore  the  said  defendants  reserving  their  right  to  move  to  quash  the 

fowju<^;ment  and  all  the  proceedings  had  thereupon  be  declared  iUcKal;  null  and 

seizure  with  costs  whereof  the  undersigned  pray  distraction  in  their  favour. 
Montreal,  5th^  April,  1860. 

De  JS??i  *•  ^'^"'  .^'"^'  '^  ^'^*^^'  ■"''™«y»  «"  defendants, 
sans  IW^iL  J   .'"^n"^'  "'"""""*"'  "  °**"^  "  ^"."P*"*  q^'*"*  "^t  P«)«^« 
Tat tr  IWr     r,    :"^*T'*!''''"'^^  III,oh.4..etpo;room- 

e  cas  du  ca^  arf  re,.po„^rf„^.     j,  &„»  d„„„  ^^  ,      ^  ^  W 

81  elles  renferment  des  dispositions  semblables.  ««io"etvoir 

aJiL^oo4i«^I iH»l. 4, edgeaittra--BcrBrent-oir«liffidavit''(texte8 fran gais et  


',  ■■•■7„, 
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.  le  point  de  quitlr  a  p^^rJZ  7~'"':""»«»f  ^^^etW-  q«'il  <Stait  .S 

la  lOe  aection  porte  qu'U  ne  sera  ^don,w?Vp.V   •'  **•  ■^"'  "•"•  *•  *"*"»* 

fidavit  d'une  seole  Mmonn-  o..    •!  -xlT   I    '  ^"' '  '"PP*"*  *"  ««?»«*•    L'af- 

,  demaDdeur  seal,  attestant  les  faits  requi^  soffit  pourWifier  llJ,  »- ""i^ 
cap^an  car  ces  dispositions  le'disenUn  t^rmes exS  Tn^v  a  nlTf     "" 

,  dans  1  ord  de  1787.  relative  A  la  saisie-arrflt  .rntjugeinf  SJ  „'  ^r* 
par  qui.  ni  oar  anal  nnn.i.»>.  j«  "»«hs  jugement.    Ji,iie  ne  dit  pas 

~  -  par  I.  „  JJZ?i,^„^  lordoDn..ee  d.  1787  I.  «»„„!,  e,b.„j^^ 

qu'on  n'aurait  pas  dO.  auant  4 1. 1;!-        Jf  "®^'  J*  ™"'  Po^^  ^  dms 

quant  auT^  J«!!-  ^^f'"^'' '^'°»°^^^ 

voue  qu'U  I^t^fficSlTl'  "     '  ^'  "''"^  ^^  ^''^''^^  '»i-'««»e-    J'- 
«'est  SpXn,^®"^' i  r*""  ^"t".*'**^  P"tiq«e,  "urtout  si  la  question 

-^^^^^T^t^^^^r^:^^.  ^-«ellenes'estjan.aispr.senlecom: 


V 


^ 


r 


.-*■ 
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Adn,ett«it,  poor  an  moment,  qUe4«  «iDple/.ffid.vit  d'une  ■eal.  penonDe  .. 
m6me  celoj/du  d.m.nd,«,.  doWe  .«ffi«  pour  ^aM,U«  Viuan^^n^2  "^-"?^ 

y«rte^„comm«„»,«<;  et  contre  ««•  p*«Ul/  ordonn«««,  U  ^t  pTmi.  de  w 
iSw/jtT  "-P'«"'S««'*^*  fi»  d'opporitio^.  «,«.  raotoriU  d.  ro,dZiu.o.  de 
leoy,  titoe  hxt,  art.  2.  Dans  aon  oomm/nUir* .or  oetartid^  RoDUtk  ae  de- 
ni«f<ie:  yu  est^  qa  un  arrfit  donntf  aur  ^eqnfito  ?  "  "  C'est."  ditil   «  om  or 

niB«e  A 1  autre  ;ou  un  arr«t  rendu  sur  requSte  de  "  Soit-Montrtf  "  au  Proonreur 

/».  .rlr^.r!'"*"  P^'*  •'^  "'  •ucon.n.unioation ;  de  sorf  que^c'est  oom- 

UnSi^r    f'T'^llr*^^"    P»»">io»'«-  "Sicetarrfli^t^man^de 

aiUon  en  la  mfime  oonr.  *'  c'e8t-^ir«  "„p,r  simple  .«iu8te.  pour  faire  cou.atL 
que  c'est  une  eioeption  &  I'artiole  ler  du  dit  titre  «X7  "  ' 

U  preuve  ligale,  ^  p«^  I'ord.  de  1787,  de  quelque  manWr^  qu'efle  soit 

Sinerr  '     "*  ■"••  ^"""  *  '"  P"^*  d^fendere«»,  d.  mobs  lorsq^.™!^ 

wlnt6^     r^^^rV**  J'"'''''  n-lle  part  que  nos  lois  statutaires  b 
d^nZll  .?.  T  ""^-f  *»«>'«.  y  «»«  aemble  que,  dan.  notre  systW 

de  procedure,  undrfendenrrexeroe  r^gnlWrement  par  nn.  ioeption  A  la  forTe! 
G^  Ajmvaut  i  toutes  fins  41a  simple  requSte  du  droit  franoais;puisqu'il  TlL 

fe^     iVffiV  r  r  ";  '^f/""  *»"**  P"  ^'  "**y«°  d'e»oeptions  ou  de  il 
f«^    I'«ffidavit  est  uoe  formality  n^essaire  Al'^manation  de  la  sai.ie-arr8t  l 

m Js  sont  mu.,  Js  constituent  la  vaUdit^  do  I'oxploit ;  s'ils  ne  le  sont  pas.  I'etploit 
dt«  «J;  "**"*""*  '■'^^•^*'  "  •'**«^"«  n'oessin^ment  rexploirirS   . 

le  ^mlT  n  ?°'  ^'"f  ^f  "^^  *  »«^  « <J«fe«de"  <!"»  toute  sa  pMnitude-  - 

ra«on  de  le  faiw,  si  le  remdde  n'eat  pas  d^ji  exists  pour  le  said. 

!««  dtr±-^^''  "'•  *''*'"'  *"  '^"*  P°"  «^>*  d'abolir  rempriBonnement 
-Tell'  Z'  ^"'  ~°  ''*"  '*  ^  P''""'"^"  ^'"°°°««*»  •  -^^--oi-  'JouM 
a" '"jeLSr^""""^"*^'*'**''"*'"'  «'««tIo"qwl^affidavit constate 
ittenHfl*",' *  '■"'*'  "^  ^'  ^  ''^  P^'"'  decacher  «  bienaet  effets,  avec 


.v«,J.»ri«e-ar«raTaMj«gemcnSe^^^ 


.     1 
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AiDsi,  loraqu'uii  dAltenr  sera  aif««iiona  I'.nf^-wx  * 
„      ,J°'f  ^^^-■P'-'»«»°<5ceremAdeauB.bi,c'eatq«41ex«Uitd<5j^^^^^ 

men  1  ordonner,  nouaavona  on  motif  additionnel  de  donner  i  1. Ti  He  IW 
lant  mvoqne  noe  bien  stricte  interp«Jtation.  ^^  •  « loi  qne  I  appe- 

imtaw^f  the  proceeding  we  have  seen  practised  In  our  Conrta  I  mUn  Z     • 

«e  not  tiyuig  the  vaMdity  of  the  claim,  but  merely  whether  the  wL^.  hL 
beendnlyorratherregubrlyissuedandcarriedout      ™"  "•*'«*«*  ^'^^  ^ 
7- rV  r**  *J" '**^'^"  **  ^•^^'^ '^ 't««i'«»t  course/  ^ 

.A  tTe"Lt;L7;he'e^ior  "'  ^"^'^  ^'^"  ''^  "'^  ^^  "^^  ^  ^ 
The  judgment  in  appeal  Witt  mofiv^as  foUows : 

dewiiuan^ri'::;^!!^^^ 

pas  sut^  sans  ceU ;  que  Affidavit -don:^^!:^^^^^^:^ 


•    A- 


'■^\.H 


u,  ifjoato,  taot 
k  toatjogvde 
t  teroM  oo  6Q 
Ini  flat  d^moQ. 
"led^fflndear 
» tTflo  llntfln- 
tion."  (M«me 

i  Bas-Oanada, 

Ml  mtmedana 
)  droit,  fln  dtf- 
«  Mt  faoHe, 
Sme  remMfl  t 
IX  dire  qtifl  d 
ait  d^jA  pour 
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effier  ont  le 
9-arrfit,  mais 
I  pent  ^e- 
i  que  I'appe- 


ploit  de  saisie-arr«t;  que  la  validity  oa  ioviiUdit^  do  ^t  exploit  depend  i 

v^rit6  oa  do  U  AaaMtd  de^  fait,  qui  lODt  tfrnnda ;  (sappoMnt  toujour,  ^u^  ""IZiSSfS" 

quant  r.ffidav.t,  la  partie  saisie  attaque  n6oe«airtniflnt  le  dit  exploit ;  Je  cda 
pent  ae  faire  r^gulidrement  par  nne  exception  &  la  forme  ; 

2°  Consid^rant  que,  par  leur  exception  4  la  forme  I  la  dite  aaiaie-arret,  lea 
ddfendeura  appelaots  ont  atUqu<S  lesusdit  affidavit,  et,  par  la  d«Jn^atiQp.  dea 
Taltay  T^Doncife,  ODt  li4  contestation  aveo  la  domandoresse  sur  la  validity  de  la 
dite  aaisie-arret.     ,.  ■    .    .  #^ 

3  «  eoDBid^rant  que,  par  oa  Hpmit  en  droit  4  la  dite  exception,  la  demande- 
resae,  mtimde,  a  mis  ea  question  la  vaUditrf  de  la  dite  exception  ;  mais  que  la 
dite  reponse  est  mal  fondle;  •/ 

4  »  Codsidtf  rant  qu'i)  aurait  A^  dtre  ordonn^  par  la  oour  de  premiere  instance 
qu  avant  fatre  droit  il  fftt  proc^d^  4  la  preuve  sur  la  oontestaUon  li(Se  en  cette 
cause  par  la  dite  exception  4  la/orme,  et  par  suite  d'icelle  ;  / 

fi»  Considtfrant  que,  partant,  il  y  a  eu  mal  jugtf  dans  le  jugement  dont  est  / 
appel,  en  <»  qu  il  maintient  la  dite  r^ponse  en  droit  k  la  dite  (Exception  k  la  / 
forme  et  d^boutojes   d^fendeurs  de  la  dite  exception;  inHrme  le   susdit^ 
jugebent,  savoir,  ledrt  jugement  rendu  le  31  mai  I860  par  la  cour  supJrieure. 
8.#ant  4  Montreal,  et  ce  aveo  d^pens  sur  le  present  appel,   centre  la  dite 
demanderesse  intimA, ;  et  cette  cour,  procddant  k  rendre  le  jugement   que 
la    dite  cour  snp^neureaurait  dft  rendre.  d^boute  la  dite   rmanderL 
de  sa  dite  rtponse  en  droit  k  U  dite  exception  4  1.  forme,  d^lare  S 
la  dite  exception  4  la  forme  proc^ait  valablement,  et  ordonne,  qu'avant  fdre 
droit,  enqufite  soit  faite  sur  la  contestation  li^e  entre  les  parties  par  la  dite  ex- 
ception  4  1.  forme,  et  par  suite  d'icelle,  etce  suivant  la  loi  et  la  pratiqu4  de  la 
d^te  cour  suptfneure,  et  condamne  la  dite  demanderesse  iaUm^e  aux  d^pens  en- 
gages en  la  dite  cour  sup^rienre  sur  I'inscription  et  audition  en  droit  sf  la  dite\ 
exception  4  la  forme  et  surTedit  jugement,  qui  est  infirm^  par  les  pr^sentos 

rn.      '      n    .       „   ^  ■    -   Judgment  reversed. 

•  f'««^e»j  Donon,  &  Dorion,  for  appellants. 

A.  Za/2amme,  for  respondents. 

(J.  J.O.A.) 


of1r;J;*  ?!"«'"»«"»'  *t  ^"  "t^ted  by  ^e  of  the  honorable  jadge?,  thli  the  report 

Of  the  case  of  Prefontaine  and  Prfivost  et  al.  I  L  C  Juriat   P   itu   aLTTJ  .,    ^ 

conv,^  the  Views  Of  the  fudges  in  respect  of  the  ^^i^Zk^^^^Jf'  f 
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:SUPERIOB  COUKT. 

mJwtrbal,  am  april,  im. 

Coram  Smith,  J. 

No.  004. 

p»o)^*  Bank  vs.  Leslie  el  al, 

AKO 

^.    '  Ze»l\e  et  al.  Tiers  Siisie.      ^ 
^    ,..FtAui>PLENT\ Assignment  Attachmbnt. 

following  ol.u«;  ..Th«  uiK,nT«r*en52of  aU?hT'  f/" '«=«""•""»«  '"'fr  «<.a  th, 

eT«.  he  or  they  .hiUl  duly  «.ke  wd  exeo^,?  .„fh!l«'^"^'' "'  •""  "'  '^'^  »»•♦•«• 
thri,  Mwpunoe  or  the  term,  of  the*,  pi^u  .nd  ^  'iJ™  '  '^  "^  "'"'"'  "^  or 
<««*«»e  of  the  «ld  wlgnor.  .h.!!^*^,^',,'!?,  "u*"^''.!?*'''"  **•«•'•  »«•  or  their 
•hwe  In  luoh  dividend  or  dividend*  of  .nv  «^^f  ^  "^'**' '  ■""*  *"•  Proportion  or 
to  execute  .ueh  .ccpt.nc  -nd  dt hiL;:^^',^^^?.'' V""'"  "^  «'  -«•"«' 

w««  tamedtotoly  .bout  to  «o«rt.  3  ^S  2^  7i*^l^"'  '  ^"'-  "^  '^''^  "«» 
^mi7»»,w^»     *^  "  •«un««moy  of  the  aUecUon*  of  the  affidavit,  by  an  woaptlofe 

p.)  oo»Woi.|t  «<e,  a&?^!lnJ  •       ,  '■        *S"°"^'  '*«»>  "•  Oriffio,  N. 


••*w 


-/ 


■'*, 


V!^       ,    .!■«   .     .,    _ 


MUtort  oould 


Id,  and  Hoi* 


:^ 


Hi-fi 
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otiyu,  ■pprOBifion,  inJ  iutfiwfty  to  carrv 


Q«t  Boch  arrang^enti  and  in  dcftalt  of  compUanee  th^eto  denying  th^ 


any 


4- 


.TTT?^   ;  3™'.^/  **•"  P**^**  "** '°  «>'»i^««on  thawof,  hU  or  iiobo«i,  B..k 

proportion  01^  ri>9h>  |n  snob  dividend  or  dividend,  of  any  cr«litor  or  creditors 
who  ahall  reftwe  or  rieglect  U^  eieonto  suoh  aecepUnoe  and  diaoharge,  ahall  be 
retained  by  (be  aaid  a^gneeaor  their  a»igns,  aabjeot  to  aubseqaent  diatribution 

"fZ-      *      ""*  ^^'  '*'°"''*  '"If  *'"^''°'  "  ""*^'**'"  P*""*  '"  "'°'» 

Molson.  ^nk  creditors,  thereupon  aned  oat  a  writ  of  .aw,>  arret  before 

jndgmen  agamat  Leahe  &  Co,  on  the  affidavit  of  William  Saohe.  their  eaahier, 

hat  LeBhe  &  Ck  had  aeereted  and  were  immediately  about  to  «Mrete  their  J. 

of  ihfd  J  f  '''*'^'"'  ^^:  P-  ''^'  "'^'"^  '"''««y  "P^"  the  provisions  *         , 

of  the  deed  of  assignment  as  their  jiistiflcation  for  the  attachment 
Leslie  &  Co.  attacked  the  truth  and  sufficiency  of  the  allegaUona  of  the  affidal  ~ 

1^',  &c°T^*''"°°  *  ^  •^""^'  '^'°''"*^  ^*"'*  ''''^  ^"^  '^""**^  •*'  ^*^«  '"'""^  1 

The  plaintiff  met  the  exeeption  by  an  answer  in  law  which  was  maintained 
m  the  Court  below  but  dismissed  in  appeal,  (8  L.  C.  Jur.  P.  I.)  and  by  a  aecond 
answer,  whereby  they  alleged:  '     "«wuu 

"That  the  Affidavit  of  the  aaid  William  Sache  upon^hich  the  writ  and  pr^L' 

said  William  Sache  was  credibly  informed,  had  every  rea«»,  to  believe  and  did 
yerilyandinhieconsciencebelievethatthesaiddefendantahad  «ecret«d  and  were 
mmediately  about  to  secrete  their  estate,  debts  and  effects  with  a  view  to  de- 
»fjid  their  creditors  and  particularly  the  plaintiffs. 

jri^at  the  said  defendants  were  and  had  b^en  for  two  month,  previous  to  the 
wntK.f  attachment  in  this  cause  inued  insolvent  en  deconfitum. 

Gn^„"l;;^l'  *t  >"^"  'S^  ^"^^^  •'^^^*"'^'  *^*y  ^^  "«»  ««^*ed  before 
Gnffin  andhis  ooHeague,  Notaries  Public,  on  the  twenty.thjwMay  of  FebrOarv 
one  thousand  e^ht  hundred  an^ibty.  a  pretendMl«>viaioSrasfi^me^^^^^ 

oirc^Vl  ':;'  *^"'"  "^  *''•  .Baent,  advice  or  infonStion  of  any 
t*  I5r»  "Editors  and  withbut|.y  notice  given  to  them,  selecting  ^r  their  pr^ 
r    t«»ded   «,.gnees  the  persona  Ae  Honorable  James  Ledie,  theirfatber,  iUex- 

w  ♦   i!  ^Sl^**^".^""*"'  "V''"'"  *••«  credftors^ad  every  nason  to  aua^ 

Td  L  wh!^*'',"'''*^!^^"''"-*  "  •  laig.  Wnt,  and  tJhave  leftX 

^^rj   K  *"  1'?*;  /''•'  "'*'^'*'  '"  *"**  •'^  »•'«'»''»  Preunded  deed  of 
Mrfgnment,  the  said  defendants  did  impose  generally  upon  all  tleir  credito«L 

they  should  share  or  partake  in  the  proceeds  of  the  estate,  so  asiimed  a  fall 

tL^l^"^  "^iHJ^  "^'^  "«P««^-  credit  cK:,tr 
granting  to  the  said  pretended  assignees  the  right  and  authority  to  «rttle  .3 

comp^mise  a  pret^ded  cl«m  of  the  wife  of  t.^  said  PaScSi^  oTe tf  "e 

^s«d  defendants  amounting  to  five  thousand po.nds  cuVrency,  as  they  ^he  «iid^ 


*^^R 


.x^' 


■y^t 
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nient,  t^oopy  of  which  U  herewith  fyW.  ^f 

hrlt^tr***  ?*•'""*  ^"'.^^'^  ''*••  ^^  ''**•"'  «"^''»"  «^  »»»•  "'<»  def*n4t. 

aBsignmeDt  from  the  nid  defendantaj  which  they  refused 
Thpt  "oreorer  the  .dd  defendant,  did.  idW  their  declared  in«Ivency,  during 

tion  of   hi.  action  «1I  and  diapc,  qf  their  rtd  eatate,  to  wit,  of  real  eaUte  of 

Honorable  James  Leshe,  at  a  price  greaUy  under  it.  value 

l™!L*'  I*^  T^  •^'°''  *l*  ."'^  '*'''*"'*"^''  ""^  '"*«»"^  ««'"»«<».  •»«»  were  about 
.mmedutely  to  terete  their  estate.  deb|s.  and  clTect,,  and  the  «tid  plaintiff  w«i 

.     justified  m  law,  and  had  a  right  to  obtain  the  iMuing  of  a  writ  or  procw  of  at- 
taohment  againat  the  said  defondanU. "    ',  ^^ 

The  plaintiffs  also  fyled  a  de/en»e  en /ait  to  the  e^eption  H  la  forme 
The  parties  went  to  evidence,  and  after  a  hearing  on  the  merits,  the  Jud«e 
hearing  the  case  remarked  on  iijM  follows :  .  * 

Smith,  J.-This  was  an  action  brought  by  Molsons  Bank  against  Leslie  &  Co 
to  recover  a  large  sum  of  money  due  by  the  defendants  to  the  Bank,  and  for 
which  a  ,at,ie  arrit  before  judgment  was  issued  on  the  17tb  March,  I860  to 
attach  the  defendant's  estate  in  tta,  hands  of  the  Hon.  Ja..  Le^  Henky  SUrLe. 
and  A.  M.  Delisle,  the^provisional  assignee..  The  miiie  arrit  ^u  returned  into 
Court,  and  the  defendants  pleaded  an  eeception  d  h/arme,'aiU^ng  that  there 
was  no  ground  for  the  »auie  arrit ;  that  the  allegations  Wtttaiined  in  the  affida- 
vit of  Mr.  Sache,  the  cashier  of  Molsons  Bank  were  unthie  and  unfounded  It 
V    was  upon  the  evidence  adduced  on  this  point  that  the  Court  was  now  called  to 

giveadecLion.    The  allegaUons  of  Mr.  Sache's  affidavit  wei«  of  the  usual  de- 
scription, that  he  had  reason  to  beUeve  that  the  defendants,  Leslie  &  Co  had  se- 
oreted,  and  w^re  immediately  about  to  secrete,  their  estate,  debts,  and  effects 
with  intent  to  defraud  their  creditors,  Ac.     Upon  the  truth  or  falsity  of  thU  pre-' 
tension  the  plaintiffs  case  must  rest.     ^Te  now  come  to  the  quSrtion,  what  is  to 
be  considered  firaud  ?  and  what  description  of  circumstances  must  happen  to  en- 
title the  plaintiff  to  a  taisie  arrit  t    It  was  to  be  observed  that  the  issue  was 
general.    The  eajcgj^wn  d /« /ortnc  staftd  that  the  facts  alleged  in  the  affidavit 
were  not  true ;  the  plaintiff  replied  that  they  were.    The  first  and  most  impor- 
tant  point  for  the  phintiff  was  this,  that  shortly  before^the  issuing  the  ,ai,ie  ar. 
Tit  the  defendants,  Leslie  &  Co.,  wet«  in  ft  state  of  utter  insolvency.     That  thoy 
had  made  over,  ly  what  they  called  a  provisional-assignment,  to  die  Bonorable 

.JamesLeslieandMe8sr8.DelisleandStome8,  the  whole  of  their  property.    The 
creditors,  not  pleased  with  this  provisional  assignmen^'called  upon  Leslie  &  Co 

to  make  an  assipiment  of  their  property,  general  and  equaliied.  The  defen- 
dinta  refused  to  do  so.  and  then  the  ,ame  arrit  was  issued.  Now  we  most  look 
to  the  condition  of  the  firm  at  the  time  of  this  demand.  It  was  perfectly  oertaia 
that  they  were  in  a  stateof  insolvency  at  the  dateof  the  ptovisipnal  aajpiment.'     ^ 


:.7: 
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It  WM  lUtcd  in  tb«  de«d  that  th«  •wignmoat  wm  miAt  to  pr«T«nt  the  eiuta 
from  boiog  wutod  away  by  luiti  inntitotod  by  the  oreditor«,  tnd  for  the  proteo- 
tion  of  th«  ibteroitd  of  the  oreditoni  generally.     Pull  tuihority  wu  given  the  u- 
fligoees  tojoollect  the  debt*  dae  to  Lealie  &  Co.,  and  to  reUin  the  eeute  tUl  a 
number  of  liabilitiefl  for  which  the  defendanU  were  endoraera,  ahouldf  hare  ma- 
tured, that  the  'actual  amount  of  their  liabilitioa  might  be  oloferuined.     Now 
came  an  important  clause  in  the  aaaignment,  to  the  effect  that  the  aaatgpeeH 
ahould  investigate  the  position  of  the  btm,  and  submit  a  ftill  report  to  the  ored- 
itorsofthe  amount  of  dividend  the  estate  waa  like!)  to  pay,  and  all  other  infor- 
mation they  might  be  able  to  impart,  the  oredttora  to  give  the  defendants  a  com- 
plete diaoliarge  from  their  liabilities.     The  proposition  arising  out  of  this  sUte- 
ment  amounted  to  thia-that  these  men,  in  a  sute  of  insolvency,  without  any 
intimation  to  their  creditors,  assign  over  the  whole  of  their  estate  to  assignees 
and  that  no  one  of  the  creditors  shall  bo  entitled  to  the  benefit  of  the  assign- 
ment, unless  he  be' willing,  in  the  first  piace  to  give  them  a  general  discharge. 
It  waa  necessary  to  make  a  remark  upon  this.     When  the  firm  became  insol- 
vent, the  whole  estate  became  ^«jr«  to  the  cr^itors.  /  It  was  no  longer  in  the 
power  of  the  firm  to  do  any  act  which  affected  the  jrights  of  the  creditor!  in  any 
respect,  or  which  might  alter  the  quality  pxistiog  among  them.    Consider  what  a 
rtrange  pnotioe  it  would  be,  if  it  were  permitted  to  a  debtor  to  pUce  his  prop- 
erty m  the  hands  of  a  third  person,  and  say  to  his  creditors,  "  I  have  placed  my 
property  there,  and  you  will  be  permitted  to  p»rticipate  in  the  benefit,  provided 
you  give  me  first  a  general  discharge."     It  was  a  principle  so  wholly  adverse  to 
law,  that  a  man  should  bo  entitled  to  dictate  thus  to  hU  creditors,  -when  the  law 
declared  thit  he  should  not  even  have  power  to  do  a  single  act  affeoUng  (he 
creditoiB  rights  or  positions,  that  it  seemed  absurd  to  enunciate  auch  a  propo- 
sition.   Although,  therefore,  these  gent^men  might  have  acted  in  good  faith,  and 
with  ««>noere  desire  to  benefit  their  creditors,  and  prevent  the  esUte  from  being 

•pI.  Tr  T^'  ^'^  ***"  "'*""  '"  *''•  "W'gnwent  "truck  it  with  abaolnte  nullity. 
1  he  defendants  had,  in  fact,  no  more  right  to  makothia  proposition  than  to  say 
to  their  creditors,  "  Instead  of  getUng  twenty  ahillinga  in  the  £,  we  shall  force 
yon  to  take  five  shUlings."    It  was  said  on  behalf  of  the  defendants,  that  the 
provisional  assignment  was  made  openly,  and  notified  to  the  oteditors,  and,  oon- 
sequenUy,  there  oould  be  no  intention  to  oonoeat  the  fact  from  them.    But  thU 
WM  merely  playing  wit|j,  words.    «•  Secreting,"  the  word  used  in  the  Statute, 
did  n^t  mean  simply  "  hiding."  The  French  word  "  detoumer  "  oameneuer  the 
meaning  conveyed  by  it.     It  signified  the  placing  of  property  out  of  reach  of 
the  oroditoiB,  to  pteventuhem  from  getUng  their  righto,  and  making  their  posi- 
tion different  from  what  the  kw  makes  it.     ThU  wan  an  act  wbioh  the  lawcould 
n^ver  look  upon  a^  legal.    What  facts  did  we  find  onlnvesting  the  case  ?  First 
that  the  estate  was  absolutely  insolvent;  secondly,  it  waa  admitted  by  the  pir- 
'ties  themaelvea,  that  from  the  state-of  their  books,  it  was  utVly  impoadMe  io 
tell  what  poeitioa  the  insolvents  were  in;  or  what  the  esU^  would  or  oould 
miue ;  thirdly,  that  there  was  no  poesibiUty  of  ascertaining  the  piteition  of  the  - 
estate  UU  the  books  had  been  wound  up;  and  that  no  balance  bad  been  atmok 
-lioiiLthe,tuB»,that  M>.  «K*>«»*»iadceMed  to  be  jf  m^atijirTrflietrmylonftBr^ 


tseaOm 
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\ 
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b.<i  the  property  to  the  -U^     But  1 H   ^     '  T"*'"*"^  "*'*"•'  *"  '"'"8 

t)tj;.r  0OD.lder.tioB.  prewnted  by  the  c.«      Th     T         **  ""*  "^  '°**'  "y 
ofrMiignn,enl.     Thia  Zrit!d  iL  7  ^  .       ?/'J'"*8>ne«tre.ted  upon  the  deed 

/The  judgment  wrlJATSlot:""^'^ 

writ'of  .tUehmerorttrl!f  ^f  «-;>'-«  d /a/om.  pleedini  by  the«id 
eiunined  the  pro^^d  „"  eX^^^^^^^^  T*"  '"  ^^^  ~'»«''  ^"^""8 

.        .re  true  -od  Lnd^"r?rdothtj:^^^^^^       ''"'k^^  "''*  "''  '-^ 
-  /om«  with  ccts.  '  ^~*  ■"**  •*""""  *•>«  »"d  «=^''/"'o»  ^  /« 

^rior,,Dorion^S6necalMi,tZdan^^  E«ept.on  di.«,..«d. 

(r.  w.  T.)  ■  . 


./ 


/  "^ 


MONTREAL,  30th  NOVEMBBR,  1863.  /     " 

Coram  SMITH,  J. 

No.  2672. 

I^ent  et  al.  ▼»,  Cranwill. 

INSCBIPMON  »0B  EnQDIM  AMD  H.ABINO. 

Pop*aw,  for  pUuntlffii.  •  j       * 

-»>«  <ft -ffijVciee,  forWendant.  *        "^.        / 

(W.  p.  p. )  4  C 
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/        K«^  I8M. 
Oranln.  Th4  EquitabU  Fire  Ituuranee  Company. 
yl?OLior-*^i»«T»DOTioir.  1 


RlU  :— lo.  Tlut  tha  fiillowlAf  wnnU  In  •  fln  polbty  : 

"On  th«  bull  kn4  Joloar  wori  ol  th««Munw -|I«l«kair(ao«  In  TM«'t<kMk,  MooWmI,) 
tUMlgaHug  tktm,r  St.  LawrtHtt,  Utwttn  q^htc  aitd  lhtmMU»i.  $lapiAnf  al  <iil<m«. 
illalt  porti,  IncliMtInt  oatflttlni  In  th«  ^irln(,  tttp  thooMud  (our  hupdnd  dollMt ;  on  tiM 
•nftn*  th«Mln,  on*  thouand  ili  bonitrad  dolUn,  m  pn  ApplloaUon  So.  IT.TU.  IM  la 
thi«  oiilM,"  d«wrliiin(  th*  aubjaot  ttuund,  tmpatrtad  ta  umiimu  ""i  Dm  vaatt  m* 
nATlcMlnn  Md  to  n*rlfnU. 

a  •,  n«t  lh«  wrtrt.  n«»4  mu«  b»  «nnrrtrt««d  to  bi  •  wwrnniy,  »M  Ihi  *n|Mim«l  no!  6i«Bf 
b«Mi  pntoniMd,  th*  loiurar  wm  dlacharfad. 

«♦.  Th»t  In  rUw  o(  th*  wnmnt;  qn  tb*  fae*  ol  th*  polloy  tnd  th*  idmltt*!  bnftotk  ot  It,  th* 
,    »«rdlct  ol  th*  Jary  wm  ol  no  *tk||,  uuX  th*  Court  mlut  look  to  tb*  Uw  b*>oud  tb*  ttidlel 
/     and  dlonlM  th*  •otlon. 

/ 

Thl«  wu  «n  >otion  by  the  pUintiff  to  recowr  firom  the  defeodut  £860  our- 
renoy,  beaidck  ioterest  from  service  ofprooeM  and  oosts  of  auit.  The  aotion  wm 
iMMd  upon  «  policy  of  iuttrance  iMued  by  the  defeadanU  bearing  dat«  the  6th 
August  1868  and  covering  a  period  beginning  the  SOOi  July  1868,  the  date  of  the 
application  for  the  policy  by  the  plaintiff,  aM  ending  30th  July,  1859.  By  this 
aotion  the  plaintiff  claimed  to  recover  an  inauranoe  againat  fire  on  the  steamer 
M«lakoff  described  in  the  policy  in  the  following  words  : 

"  On^the  hull  and  joiner  work  of  the  steamer  MaUkoff  (now  in  Tate's  dock 

Montreil,)  navig)qtiHg  the  riuer  St.  Lawrence,  between  Quebec  and  JIatnillon, 

stopping  at  interntediate  port;  including  ontfitUng  in  the  spring,  two  thousand 

four  hundred  dollars,  on  the  engine  therein,  one  thousand  six  hundrod  dollars 

u  per  application  No.  11,183  filed  in  this  office." 

Two  other  insurances  of  a  like  amount  were  effected  in  the  J^tna  and  another 
\  xiompany. 

'    The  steaker  was  destroyed  by  fire  in  Tate'p  docks  on  the  26th  June,  1869 
having  never  navigated  and,  in  fact,  having  never  lefi  the  dock. 

The  claim  of  the  plainUff  waa  for  a  total  loss,  leas  £300  the  valae  of  the  i*. 
mains ;  £2000  had  been  recovered  ftom  the  other  offices.        ' 

The  claim  waa  resisted  on  the  ground  that  the  plainUilB  bad  reproMoted  that 
the  steamer  was  then  navigating  the  St.  Lawrence  between  Quebec  and  Hamil 
ton,  when  she  waa  in  fact  laid  up  as  a  oaeleas  and  unproductive  vessel. 

The  defendant  further,  amongst  other  defences,  pleaded  that  the  plaintiflb 
had.  warranted  that  the  vessel  was  naviga^ng,  and  that  the  poUcy  was  void  bj 
reason  of  breach  of  the  warranty. 

At'the  trial  an  admission  of  the  plaintiff  was  produced  to  the  effect  that  the 

«teamer  was  not  navigating,  and  had  oontbued  in  the  docks.    The  ease  wentto 

trial  before  the  Honorable  Mr.  Justice  Smith  and  •  special  juiy  on  the  Uth  April 

1863.   Thefollowing  issues  wereaubmitted  to  the  jury,  who  ratumed  thevetdiet 

<Uted  beneath. 


\  . 


wiCS^     oonwflwd  bj  llrw.  '^    ^^  •'"•*  P^  «  pwtn  wwf  i» 

QwbM  .„d  HMiltoD  ?  '•       *  ■"■K"''*  «l»  81^  LwwiM,  b«t.Ai. 

Auww.— No.  \ 

I  the  .te.mer  Malrfcoff  w..  then  ^..'i  tin.  thr5"*'"«*°  ^''^  ''^"''•'^  »»•*» 

known  t|«.t  tb«  M.l.koff  wm  not  nTJLTlJ    /  *,'  ''*^*'"'"»-  >^  ""ejr  h.d 

Ai.nr«rI3iL   V/  ^  ^^  "P  ^^'^  *«'  destruction  by  fire  ?  '^ 

in,    ^-VrlKiiliiilyiV         I 

other In,nr.niail^,tjte»^^r^^^      ^'^  ->^  "^  wh.t 


;? 
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intifffor  tiM  fiiOftrf  of 


,anHii 
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p  Moh  toHnnt  «f  iamnn«M  t  „ 

'    ABtw«r.-^Mlii«iwdloU«  iKln..nd  Ho«.efi»«- lolh.  wwast  of  $4000  rIX^r;:iJ; 
Mob,  tnil  Mid  inrar«ac«  w«r«  iDdorMd  on  th*  Polkij :  mUom  wm  pMdioc  Ihr    *''*'*^' 
Ui«  rtooTery  of  tl>«  tmoanl  of,|iManin«m  f 

II.  Did  th«  pUioU^,#b«ii  •ppljiog  ibr  thf  Mid  intartiiM.  wtmti  firm  lb« 
d«AndMto  Um  Aot  (hiilli,  hdl  of  tho  Mdakoff  wu  Md  had  bMn  tho  hull  of 
th«  old  itMUMv^o^  Anurioa,  and  wm  rooh  aon<Mtlm«at  material  ?  ,  /  # 

n  '^'Jlfi^K!^.'^™?*'"*"*'  5"*"'*"«  *•**  Pr«>id«t  ••labllahod  in  Iho  am  of 
?oT2i!S^  '"^"•""*  ^'""P'"'  *  ''•  "•  •'•^••285,  and  9,  L.  0.  Jor. 
*•*•  '*lM«Pfr»»n<ainaoh,aa  th«r»  waa  in  th«  poliqjitf  inauranoe  an  eipr«« 
JJinty  that  lh«  uid  aUamar  waa  than  oafigaUDg>nd  woald  oontioa.  nati.. 
^Pk,  which  warrant  had  not  baoil  oompliod  with,  and  inaama<4  aa  tha  at^ 
danpa  produMd  at  the  trial  had  prored  material  miarepreaonteUoo  and  oonoffcl- 
mant  bjr  the  plaioiiff  in  hu  appUoation  for  Mid  polioy;>and  the  vardiot  of  tho 
"l?.  ^  «'»<'r***  oontwj  to  Uw  and  afidenoe,  that  notwithatending  th« 
Tardiot  found  by  (ha  Jurj  in  fk«or  of  the  plaintilf  Judgment  be  enteral  u^io  (kfor 
of  the  defendanu,  and  that  bj  auoh  Judgment  it  be  adjudged  that  the  nid  polio*  I 
in  conMquenoo  of  auoh  brMoh  of  oonditi^n  and  warranty  ia  null  and  rold  and 
the  same  be  aet  aalde.  and  th»  aoUoM^ie  plainUff  diamiMed  With  ooata. 

After  hearing  of  oounael  and  delib^a,  the  Court  by  the  ^on.  Mr.  Juatio* 
BADOLir  granted  the  moUoo,  uid  ^miMed  the  plainUfla'  action.  Hia  honour 
in  rendering  Judgment  aaid:  / 

Thi.  i.  an  aoUon  on  ^poUcy  of  ioaunnoe  effected  b*/the  plaintiff  with  tho 
defendant,  for  one  year  from  the  30th  July,  1858,  fi^r  14000  on  the  atoamer 
Malakoff  deatroyed  by  fire  on  the  26th  June  1869 ;  ud  in  which  aotion  a  terdiot 
waa  rendered  againat  the  defendanta  for  £840  oj/ 

The  caae  cornea  upon  the  motion  of  the  defabdanto  upon  grounda  atetod  to 
«t  aaide  the  verdict  and  to  enter  up  Judgment  for  them.        ^  ' 

The  policy  of  iniuranoe  wu  effected  through  George  Tate  the  plainUf* 

•»^pt.ndwa.dat^onthe6thAugu.tl868.toteke.flwtforon6yearLm  the 

80th  July  pwmua,  «,d  waa  a.  foUow^  '•  on  the  hull  and  joiner  work  of  the 

;  .te«jer  Mjdakoff  (uow  in  Tate',  dock,  Montreal),  uMiiung  the  river  8  * 

^jjjrreoce^tween  Quebec  aad  H«nUten,  atopping  at  the  intermediate  ported 

'IP*^..  '"*  outfitUng  in  the  spring  12400,  on  the  en^ne  therein  #1600  onlr ' 

VT    .    '      ^*  ^*"'^*  '«•"*'  "d  •onfined  the  aame  identical  aubiecte 
of  the  .teamer  Malakoff  navigating  the  St.  Lawrence  betWMtt  Quebec  «.d 

wnl^l'f  trr:""''  ^^'^  *^'  '^^  •"y^^^Md  -i-o  oonldn«i  thoae 
words  not.to  be  fbund  in  the  ^pUcatijiiiJ    '  ^^ 

«f^!tl^Vv'*^~"'"**^*''^  to  a»flW(Mtlotti  printed  on  ttH»b«,k 
Plltotiff  upon  the  aame  ateamer.  Ac,  at  Um>  ^I,.  and  B,B.^,.ffioe,^iU 
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S3?-  26th  Ju^^lWe  Ih  KS    a V:^^^^     of  the  .t.««  by  fl«.  on  the 
pwhended  brw^  6f  wi^nf ,  «r    ^  •     *•*•"  PJ^^ingt,  ud  which  com- 

WM  a  new  boat;  whereas  in  feXh*  !  "*"."»«'»**«  Port«,tj,nd  that  ahe 

fou?Arert^rJ:i^'rrhetsriL:^^^^ 

gine  whioh  tfiey  valued  at  £300   thJ^STln"!'     nT""'"  °'*''  *" 

saids«.of'£jrfo;::i.'a?;^^fe::^^^^^ 

terns  of  the  policy,  his  loss  of  :£84n  nnS-       P'""*'^"  oomphance  with  th«- 
•nd  joiner  work  l^Al^llt^     •        'J"  »"'"'^'  "•"^'^  ^^^^  «»  «i<» »»«" 

period  of  risk  unta  her  destmotion     tha^  no  low.,  •        ''"""«    ^'^^^ 

than  if  Defendant  had  kno^n  ^::^  Z  irhaTSirTui  T*^ 
present  to  defendants  that  she  was  then  sd  navi^tir^nn;  II  .  ,^  °°*  '** 

that  her  huU  was  that  of  the  old  st^^^et;  tZlt^rd  th«^  ^""^  *'*"' 

^  ee.  ^ected  at  the  said  other  office.  JaJivlsuJ^  ''""'  *'*  ^"'''*'"'  "'^"'»- 

■-.-..■■■-■.%"■  '  .     ■ 
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)  intentioD  of  the  insured  at  the  time  the  statement  is  made."    This  is  Amerioan   -.  >. 
I  doctrine  as  foand  in  Sumner's  Reports,  434, 2  Duer.,  p.  644,  and  has  to  soi^  TheS.ti» 
!  extent  been  supported  by  the  interpretation  pnt  upon  a  part  of  that  contract  by  I'll*  ii>nnmo» 
I  the  tribunal  in  England :  the  entire  contract  was  not  read  there ;  the  interpretation      """i*"'' 
given  to  the  terms  of  the  policy,  was  confined  simply  to  the  words  "  intended 
[  to  navigate" ;  and  upon  the  interpretation  made  by  that  tribunal  the  judgment  in 
i  England  was  rendered.    However  that  may  be,  it  is  manifest  that  the  terms  of 
the  two  policies  do  not  assimilate.    In  the  iEtna  policy  the  terms  were  «  upon 
"  the  Malakoff  now  lying  in  Tate's  dock  Montreal,  and  intended  to  navigate  the 
"St.  Lawrence  and  lakes  from  Hamilton  to  Quebec,  Ac,  and  to  belaid  up  for 
"winter  in  a  place  approved  by  the  company."    The  terms  of  the  defendant's  V^ 

policy  are  "on  the  steamboat  ]|Ialako£F,  (now  in  Tate's  dock  Montreal,)  navi- 
I  gating  the  river  St.  Lawrence  between  Quebe^nd  Hamilton,  stopping  at  the 
I  intermediate  ports,"  &c.    The  difference  between  these  two  polities  is  plain  and 
I  manifest,  and  not  only  so,  but  it  is  the  difference  between'the  intention  to  do  a 
I  thing  and  the  doing  of  it,  the  intention  and  the  act.    In  this  instance  it  is  not 
I  a  case  of  intention  bon&Jide,  or  otherwise,  entertained  by  the  insured  when  the 
[policy  was  effected;  it  wasnot  something  impossible  whiohf the  insured intende 
[should  take  effect  or  be  made  operative  in /uttiro;  on  the  contrary  i{  was /4e 
I  fact  of  the  thing  being  done  ia proesenti.    It  will  bas^n  that  the  words  luho  in 
Tate's  dock,  Montreal,  &Tein  brackets,  and  are  onjy^incidentaltothemainZction 
of  the  steamer,  navigating  the  St.  Lawrence  ^d  stopping  at  the  intej^ediate 
ports;  now  as  already  observed  it  was  r^rted  in  the  .^tna  caseAhat  the 
question  dependent  upon  the  Bf»|»ninB>o1)e  attached  to  the  words  of*0ie  policy 
intended  to  navigate,  which  were  Jrtld  not  tb  be  a  contract  to  navigate;  but 
the  Court  at  the  same  time  declared  that  if  them  words  had  imported/ an  agree, 
ment  that  the  tosscI  shall  navigate  in  the  manner  described  in  the  poKoy— then 
[being  an  engagement  contained  in  the  policy,  they  must  be  considered  as  a 
warranty,  and.  the  engagement  not  having  been  performed,  whether  the  engage- 
ment was  material  or  immaterial,  the  insurers  would  be  dischaiged.    When  the 
assured  says,  "  I  am  navigating  myyessel  and  stopping  her  at  intermediate  ports, 
although  now  in  Tate's  dock,"  the  only  reasonable  and  true  natural  meaning  is 
the  navigating  of  the  vessel ;  and  without  going  over  the  authorities  referrod  to 
in  the  ^tna  case,  which  are  familiar  to  the  bar,  it  is  su£Scient  to  observe  that 
the  words  in  this  poligy,^5onstitute  the  agreement  referred  to  by  the  Judicial 
Committee,  and  ttaifas  such  they  are  subjected  to  the  consequences  of  a  breach 
of  the  oonditioirty  the  insured.    Without  referring  at  any  lengrf  to  authorities 
it  is  sufficient  (to  say  that  "  a  warranty  by  the  assured  in  relation  to  the  eiist- 
"  tence  of  a  particular  feet  must  be  strictly  true  or  the  policy  will  not  take 
",«ffect :  this  is  so  whether  the  thing  warranted  b$  material  to  the  risk  or  not : 
"  it  would  perhaps  be  more  proper  to  say  that*  the  parties  have  agreed  on  the 
"materiality  of  the  thiqg  warranted,  and  that  the  agreement  precludes  all  in- 
"  quiry  on  the  spbject."    It  is  in  evidence  that  the  insurer  the  Defendants,  did 
rely  upon  the  thing,  and  were  thereby  indnced  to  enter  into  the  contract  whieh 
they  would  not  otherwise  have  done,  and  therefore  the  material  want  of  truth- 
respecting  it  necessarily  "avoids  the  policy  i- whatever  itmay  resultfrom,  whether 
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a     »       mistake  .ccidenta  or  othenriw,  the  insured  b  bound  bv  it.     This  ia  not  a  n„«^ 
The  Citable  <'0"  of  the  men  ohanpe  in  the  use  or  disuM  rif  ♦!.«  --^        .J       w  flota  ques- 

gine.     I  be  entire  bsa  was  therpfom  i>94nn  ^e  -i.-  i.  ^l         ,.     - 

were  covered  by  the  ^tna  «„H  T     ^   v-'      T^"''  *''*  ''*'''''''*  *^"'"^  ^2000 

to  h«  If  «  -7    r.  \  "      *^"'  ^'"*  ■°'^  <>*''«'•  «'«f«'8  the  verdict  is  liable 

upon  the  Court  to  render  ajudgment  in  the  cause  to  decide  the  conteslation 

fJ^Z^        t      "'•'  ^''^  '*''  ^^^""^  •""'"'s  the  contract  sought  to  be  en 

lawi;self  decl^  ritil It    The r.       T^^^^^ 

diet :  it  eakt,  dir««»l  J  ♦   *i.         •  '*''  ^*^  "''*  "°PP<"'  o'  '"""t  the  ve^ 

Se  faite  „f  7i!         ^    ?  ^'^'*'^  *^"'8  ''"*'"»^*«^'  th«  '««iict  of  the  jury  as  to 
The  Judgment  was  motive  as  follows:  "  , 

continue  to  navi«,i«  ♦».!    •       o  r***?^®"    ''^  navigating  and  did  and  should 

-topping ::  sxt  ;i'rwiMrn:  ir^^"  n^-  •-'  =«""*^"' 

the  said  policy  should  «S„  f         T^    ^'  "***"'  "^  "^"tion  whUe 
by  the  written  I^J^„-       p  V    f"** '  *^^  it  appearBand  is  admitted  in  and 

Tate's  dock  H^t,       •     '  "  ^■"*  *''*'  "»'*  «*«'""«'  '^'■y'  wnained  in 

the  evidete  iTd  at  tSSTd-   ^i'  ""'  "^«"*^'  "'"*  ''^^  •"-"?'^  " 
tation  and  cowmen  A^tK   1  -J"  *•"*  "*"~  P™"*"*  '"*^"»'  misrepr;»en- 

eon^uenrcHlT fecL'L't' tht' «-f  T^^^^^^ 

ve«lict  render^  by  ^Ts^  !nm.      "'^  T*''*"'  "'^  »otwithst«.ding  the 

eitered  up  in  f^vof  of  the  Zf  V^  ""^  ^  ^"''  '^'^"  P'**"*^'  J"'^*"*  "^ 
*he  said  mlicv  ri^l!     defendante  and  by  such  judgment  it  be  dedaied  that 

IS  null  and  void,  and  the  same  be  set  aside,  and  the  action  of  the 
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IpUintlff  bflfaenoe  dumissed  with  costs:  Laving  examined  the  proceedings  and       orut 
Irecordinthis  cause,  and  seen  and  examined  the  admiasioos  respectively  fyled  TkeaTmuNe 
Iby  the  parties  i^nd  the  findings  and  verdict  of  the  said  jury,  and  deliberated;  *^*^^i2J"'* 
loonsidering  that  the  declaration  of  the  said  plaintiff"  in  the  said  policy  of  insu-      '"*"''• 
Irance  upon  which  this  present  action  was  brought,  and  enunciated  in  the  following 
I  words ;  "  on  the  following  property  owned  by  assured,  namely,  on  the  hull  and 
I  joiner  wCrk  of  the  steamer  Malakoff  (now  in  Tate's  dock  Montreal)  navigating  the 
I  river  St.  I^awrence  between  Quebed  and  Hamilton,  stopping  at  the  intermediate 
jports,  including  outfittingin  the  spring,"  contains  an  express  conditioa  and  war- 
I  ranty  upon  and  for  the  said  steamer  Malakoff"  mentioned  in  and  insured  by  said 
policy  and  mentioned  in  the  said  declaration  in  this  cause  fyled,  and  was  a  condi-     ' 
tion  of  the  said  policy  to  be  kept  and  observed,  and  considering  that  it  is  admitted 
[  by  the  Plaintiff  in  and  by  his  admissions  fyled  in  this  cause,  that  the  said  condition 
jand  warranty  were  not  complied  with,  and  that  the  said  steamer  was  not  naviga- 
jting  as  aforesaid,  and  did  not  navigate  at  any  time  in  and  from  the  effecting  of  • 
Ithesa^   insurance  unril  the  destawStion  thereof  by  fire  as  stated  in  the  aud 
^jSt"  ^^  ****  plaintiff,  and  always  remained  in  Tate's  dock;  and  further         , 
f!^W^*^g }^^*'  the  action  and  demaHde  of  the  said  plaintiff  in  this  case  was 
it^eied  in  law,  doth,  notwithstanding  the  said  verdict,  grant  the  said  moUon 
eft^  defendants  that  the  action  of  the  plaintiff  in  this  behalf  be  dismissed  with 
fcosts,  and  in  consequence  the  plaintifs  action  and  demande  is  Uence  dismissed 

twitji  costs."  _^ Action  dismissed.* 

Mackay  &  Austin  for  Plaintiff. 

T'orraMcc  <fc  Jtfbm*  for  Defendants.  .  ~^^ 

(a.  m.) 


/ 


/ 


L/. 


•iThefoltowingia^the  charge  of  Mr.  JusUce  Skith  to  the  Jury  who  tried  the  isiuea: 
uenueinen  of  the  Jurr. 

^thte  is  aa  action  brought  against  the  Equitable  Fire.  Insurance  Company  to  recover  on 
ftL  7     i°!"'!r  ^^^^  ''"'*  ^^^  coa^nyou  the  steamer  Malakoff.    This  vessel 
was  insured  In  three  olfice8,-the  (Etna,  Home,, and  Equitable,  for £3000  in  all  and  the 

SrtlV'""*'''"'!!'"!'''^''  P*'**"^"*  .«n  wbich'was  the  amoun   ."1^5 
EnTli.  •  r/*"^L"'*  "^'''""  "'"'  "^'^  °f  *•»«»"•>  lo..  sustained.    Thus  the 

SKu  staX°*'S?  *^?  *'"'  """^^  ^"""P"""  ^°  *«  "^'^  "-^  'o*.  but  I  need  hJly 
Thl  wff^u  i-     thB  action  upon  ite  own  policy  and  contract  entirely.  ^ 

tonthr^t^.?  7"tJ*''!!:°^*^''^''~  '"  -^"^y-  '^'^^i  ""«»  *^«  defendants  refused  to  pay 
I  on  three  grounds.  Their  three  objectidns  to  the  policy  are; 

i  ted\S!!.lr»r°I^  ?  *""'  '■'^  °^  *••*  '^"*==^-    "^"'J^  "J^  *»>»»  something  is  there  sto-' 
[noJ^Ic^vw     °  ^'  "'*'"''  '"^  «  a  breach  of  wipanty  and  the  plaintiff  can- 

„«!«♦«!!!'"!!  """  misrepresentation  at  the  time  of  the  contract.    That  the  truth  was 
ZT^Z'^r^J:'  "^  "^  ''''  "''""•'"''  "iced  a  larger  premium.   Ttt  Z 

*etthirl..f  *'"'  ^r  °'  *•"*  insurance  the  plaintiff  concealed  from  the  defendant  the 
act  that  she  was  not  a  new  boat  but  the  hull  of  the  old  steamer  North  Am<jrica. 

ditionsl^avJwn     "» r*"!  JL*i"*  "*  '•''"'***"''  """^ ''  »  ••^'"i"""*  «"»» the  requisite  con- 
diuons  have  been  complied  with  on  the  part  of  the  plaintiff. 

fw''*^/''*  **"*  ^^^  the  defendants  say  the  ressel  was  described  as  navigating  and 

t^o  dJ     ^H  ""''?•  "^  »«'''«>~'Porated  in  the  policy  became  a  wa„anty.*^S  a« 

^Lf^T"?"?,,"^  ''r*"*'*'^  "P"»»  "  to  matter,  of  fact  and  description,  Wp^ 
missory.undertakmg  that  something  shaU  be  done.  «  puou,  wiq  pro- 
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OfMit  (Bis  Honor  then  road  the  deirrintinn  n*-«v        "~      "     '     '       -5? 

"    r-      wai-Hwnn^t.gating.    But  what  is  the  real  meaning  J. !  "  '  *"™'"y  «"•»  -he 

bound >Q?scribe  ti,6  property  «,  |,  act^lL  w«  n  ^"^  """''^  '^'^  Pl^'nt'^  »« 
had  h.  stopped  there  J,c  must  h".  eft  KnT.,  ?  J'"  ""  "  '»  'r»'«'-  ^ocit:  But 
her  out  for  a  si„g,e  mon^enOhen  o  15  ilall^Ifrr'*"''  '"'  ""•^  "«  *•"- 
not  hare  recovered.  The  very  words  now  in  Tat«'.  H«  w  ,  ,^  representaUon  he  could 
there  for  atime,  and  that  the  vessel  Z  or  I^l  J.  f"^  """'  **'*'»'•  ^"  on'r 
Tate's  Dock  i.  .as  necessary  to  state  it  t^^';'^""*:^'??''',  -'«  "  -he  wm  then  il 
always  done.  But  as  has  been  proved  the  veMel7«  '.'  "^  """'«*""«  *'  "'"'  «'•««' 
navigating  previously  and  the  plaintiff  sourhf  """"^  ***  "'^'8'"*'  "'•I  »"»d  b^a 

of  her  continuing  her  occupation  if  ^~'        ,  '"*'""•  '^  ''™'"'"  *»"  '«*«  privilege 

•the  River  8t.  Laurence  "rrn.;;rS^^^^ 

-Ives  plain  contradiction.    The  plaintiff  vTrS^l??  t'*'' "'**•••*'"*'»"  *"- 
habit  of  navigating;    she  is  now  in  Tate's  dock   but^r         ^''"''  «°'  *  ^«"'*''  *°  'he 

"  If  I  choose  to  run  my  vessel."     It  is  monstro^t't^  ""*"'  "^  '^«*'»  '°  "'»^'K»t« 

undertaking  to  navigate  j  according  to  dS.f       ""PP*""  ""»»  *">"  '"«  »«»  e.nress 
^      -         the  plain-tiff^ould  not  ha^e  recovered     """*  ~"'«''"°"  "•«?  '">'>  Kone  into  hiCr 

misrepresentation  Tate  reSe'.M^Z  I  TZlL'  '^ •'°"^""'°"  thatEre  wM°no 
nav,gate,!,^he  must  rest  somewbeA  InMin.  7.  5'*^'"*'"' ''«  **>  "y-  "h*  »«»  to 
w«  rehn,,^    At  the  time  of  the^oiry  it  hapt;^^^^^^^^ 

The^  ^  to  the  third  point Jf yon  belW??-!!.     ^!  '•'"'''"  "^^  ">«>"'%• 
new ;  Ar  it  wgs  no.Lou;  tCj^^^^  "J,^^-  ^'  ^^^^^t  sUtTtho  vessel  was 

Where  then  was  fte  concealment  7  tZ  Z.IJ^'^  t"'''"'^-  ^he  was  s'o  regfstered 
not  ^tate  it.  The  policy  is  a  L  ^ici?  no7;  »?ri„  "^  ?  '**"'  *""•  ^«  "3^  he  d.d 
.nd  her  condition  could  have  been  ailufned  '  """"  ""^  '""J"''*  ^«  '"ere, 

Comti«2;^^h:r:;:;:i^J-^  ^e  m  th.  nsk.    The  insurance 

tmg.  Common  sense  is  completely  against  suci  ? '  '"  """'""  *''"  ^^en  naviga- 
fnll  play  besides  many  attendant  cSSbles.uch  Ton  1  T*'  "*^'«^"''^ »««  «"  ^ 
thanavessel  in  a  dock  300  feet  sqqa^re Td  "fh  "  '  t'  ^''  *•""  »  ««***'  d*"?" 
proved  to  have  been  near  her.  wWreTLZtZi^J ^^  '^"  '''^'""^  '"^-^  "^  ^«"«» 
the  answer  to  such  a  question.      TV         '^""'P'""^  ^V  <»y;  common  sense  dictates 

I  charge  yon  gentlemen  that  in  Mint' nf  I— .t       .  ' 

«etion.  P«""  °f  1«»  there  ,s  not  the  slightest  defence  to  this 

W.»B«TT.  ^^^^0«ITIES  CI^ED  BY  DEFENDANTS. 

Ii.^?'"^*',^^-^-    8th.  ed.  1842,  can  18 
Phillips,  Ins.  No?,  754.  755    757   7^2   fic« 

BonJou8qukdel'As8urSice,Noil7 
Grant  vs.  ^tna  Insurance  Co.,  6  l'o.  Jur.  285, 
KtPBiMWTAnoif  SI-- O.Jur.  22j^. 

1  Bell,  627. 
Pothier,  Assurance,  No.  196  • 

An jf ell,  cap.  17. 

AnKlUuVs.^'^""'^ '''^™"«' <J<« '•ot  «ive  the  policy. 
Pothier,  Loc.  cit. 
Boudousqui6,  No.  118, 119 

INTIRIST.'  '         ■ 

.     .        2Phillip8,chap.27,Bec.l3;mu8tbe.proved.  ' 
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MONTRBAL,  7tb  DBOBMBBB,  186S. 

Hon.  Sib  L.  H.  La  Eohtawi,  Babt.,  Oh.  J.,  DdVal,  J,,  Motipihir 
A.  J.,  and  MoMK,  J.  ad  hoe.  '     *       •■      '  • 

No.  91. 
Maurice  CuvilUer  et  al.,  (DefeDdants  in  Court  below,)" 

AMD  ApptllanU; 

The  Bank  o/BritUK  North  America,  (Plaintiff  in  Court  below,) 

Seipondtnt, 

'"^^  '-'^?**i."/  ^^  ^''^  l"  ^•'  '^'7  Counell,  rerertlnr  ••  Jadammit  of  the  Court  of 

ThU  was  an  appeal  from  a  judgment  rendered  by  the  Superior  Court,  at  Mon- 
eal,  (HoN.^B.  JcsTioi  Smith,  presiding,)  on  the  30th  of  September  1861, 
■anting  the  oonolnsioua  ofa  petition  presented  to  that  Court  by  the  respondent' 
I  the  17th  of  September,  1861,  the  allegations  of  which  petition  were  as  follows  : 

"  That  by  tKe  judgment  rendered  in  this  cause  on  the  thirtieth  day  of  April 
phteen  hundred  and  fifly-eight,  the  declaration  and  aotipn  of  your  petitioner 
I  far  as  the  defendants  Ang^lique  Cuvillier,  and  Alexander  M.  Delisle  Mary 
nneCuvillierand  GeoiJ|^  Burns  Symes  and  Luce  CuviJIier,  were  concerned,  was 
smissed  with  costs.       / 

That  your  petitioner  indue  couhie  appealed  from  the  said  judgment  to  the 
burtof  Queen's  Bench  for  Lower  Canada,  sitting  in  and  for  the  District  of 
lontreal,  and  by  the  judgment  rendered  by  that  Court  on  the  first  dayof  De- 
bmber  eighteen  hundred  and  fitty-nine  th»said  judgment  so  rendered  by  this 
pourt  was  oonfirmed.  ,    {^ 

^"  That  your  petitioner  thereupoil  in  due  course  appealed  to  Her  Majesty  in 
ler  Pnvy  CoundU,  and  by  the  judgment  and  decree  rendered  and  given  on  the 
xteenth  day  of  April  now  last  past,  and  which  has  been  duly  recorded  and 
•^stered  in  the  registers  of  thU  Honorable  Court,  Her  Majesty  by  and  with  the 
rice  of  Her  Privy  Counoil,ordered  that  the  said  judgment  of  the  Court  of  Queen's 
ench  of  Lower  Canada  of  the  first  December,  eighteen  hundi<ed  and  fifty-nine 
ad  the  same  was  thereby  reversed  with  costo^and  that  this  Honorable  Court  ie 
Ind  the  same  wto  thereby  directed  to  cause  judgment  to  be  entered  for  your 
petitioner  accordingly."  »  ' 

j  The  petition  then,  in  effect,  concluded,  that  the  Court  below  would  be  pleased 
Joiause  judgmwfr  to  be  entered  accordingly  in  favor  of  the  respondent,  con- 
leaning  the  said  Ang^lique  Cuvillier,  Mary  Ann  CuvUlier,  and  Luce  Cuvillier 
jointly  and  severally,  to  pay  and  satisfy  4o  the  respondent  the  sums  of  money 
Wf  led    '^  "'""^^  ^  *""*  ^^  ^^  respondent's  d|olaration  in  the  said 

I    J,?^^"/"  *  «>Py  of  Her  Majesty'sjudgment  knd  decree  b  the  said     / 
Ipetitioni^rredto:—  .  ^^ 

At  thk  Coubt  at  Osbobns  House,  Isle  op  Wight,        ^ 

\^*       The  16th  day  of  April,  186r. 
Pbbsent:  ^ 

The  Queen's  Most  Excellent  Majwty,^"^  ' 
fl"  R'^yal  Biighness  the  Princa  finnanrt: 
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•od 

Th*  Btnk  of 

B.H.A. 


I 


wC' 


^ ^ 


-*.■■     ' 


Lord  President, 

Lord  Cbamberlaio. 
WheretB,  there  wbh  this  day  read  at  the  Board  a  Report  from  the  Judicial 
Committee  of  the  Privy  Council  dated  the  6th  of  Febmiiry,  1861,  in  the  worda 
following, -vii^  :— 

"  Your  Jl^ijcsty  bqiring  been  pleflsed  by  your  general  order  in  council  of  th» 
29th  Noveujibelr  1859,  to  refer  untothit  committee  a  humble  appeal  fVom  the 
,  Court  of  Qpeen's  Bench  of  Lower  Cilnadn,  between  the  Bank  of  British  North 
America,  appellants,  and  Ang^liqua/Cuviilier,  and  Alexander  Maurice  Dolialer 
Mary  Ani^  Cuvillier,  and  Oeorjjp  Burns  Symes  and  liuce  Cuvi)lier,  respondenVi,. 
and  likewise  a  bumble  petition  of/ the  Bank  of  British  North  America  of  St. 
Helena  Place  in  the  city  of  London,  setting  forth  that  a  suit  was  lately  insti- 
tuted  in  your  Jlajesty's  Superior  Court  for  the  District  of  Montreal,  in  the  Pro- 
vince of  Ldwer  Canada,  by  the  app^ilanu,  against  Ang^lique  Cuvillier  and 
Alexander  Maurice  Delisle,  Mary  AnrfCuvilli9r,and  George  Bums  Symes,  and 
Luce  Cuvillier,  together  with  Maurice  Cuvillier,  and  Dame  Marie  Claire  Per- 
rault,  for  the  recovery  of  tne  sum  of  four  thousand  one  hundred  and  seven  pounds^ 
twelve  shillings  curretioy,  being  the  amount  of  seven  several  bills  of  exchange  anil 
it  certain  prombsbry  note,  and  the  damages  and  costs  for  the  non-payment  thereof 
.respectively,  together  with  interest  thereon  respectively  upon  and  by  virtue  of  a 
certain  notarial  deed  dated  the  26th  day  of  July,  1849 ;  that  on  the  30th  day  of 
June,  1855,  the  said  Dame  Marie  Claire  Perrault,  Angelique  Cuvillier,  Alexander 
Maurice  Delisle,  Mary  Ann  Cuvillier,  and  Qeorge  Burns  Symes  and  Luce  Cuvillier 
pleaded  excfption»peremptoire»wSAdefen»esen/ait  to  the  plaintiflTs  said  demand,, 
that  the  said  Dame  Marie  Claire  Perrault  departed  this  lifeon  the  23rd  day  of  ' 
October,'  1655,  whereby  and  by  Acts  thereon  granted  she  ceased  to  be  a  party  to\  i 
this  suit ;  that  the  said  Maurice  Cuvillier  on  the  21st  day  of  September,  1857,  con- 
fessed judgment  in  favor  of  the  plaintiffs :,  that  on  the  30th  day  of  April,  1858,  the 
said  Superior  Court  gave  judgment  in  favor  of  the  said  respondents,  Angelique  Cu- 
villier, Alexander  Maurice  Delisle,  M  ary  Ann  Cuvillier,  and  George  Burns  Symes 
and  Luce  Cuvillier,  but  gave  judgment  against  the  said  Maurice  Cuvillier;  that 
the  appellants  appealed  from  the  said  judgment  of  the  Superior  Court  to  the 
Court  of  Queen's  Bench  of  Lower  Canada,  and  on  the  first  day  of  December, 
-1B59,  the  said  Court  of  Queen's  Bench  gave  judgment  affirming  the  said  judg- 
ment of  the  Superior  Court,  the  Honorable  Mr.  Justice  Aylwin  dissenting;  that 
the  appellants  feeling  themselves  aggrieved  by  the  said  judgment  and  beinsr 
advised  thiit  the  same  was  unjust  and  erroneous,  craved  leave  to  appeal  there- 
from to  your  Majesty  in  Council  and  that  such  leave  was  accordingly  granted  to 
the  appellants  upon  the  usual  terms,  with  which  the  appellantaiffliave  duly  oom- 
jilied,  and  humbly  praying  your  Majesty  that  the  said  judgment  q^ay  be  reversed, 
varied  or  altered  or  for  other  relief  in  the  premises.     The  lords  of  the  committed 
in  obedience  to  your  Majesty's  said  general  order  of  reference  b^e  takes  the  said 
humble  appeal  and  petition  into  consideration,  and  having  bewrd  Ooansel  on  both 
sides,  their  Lordships  do  agree  humbly  to  report  to  your  Majesty  as  their  opin- 
ion that  the  judgment  of  the  Court  of  Queen's  Beach  of  itower  Canada  of  the 
Ist  December,  1859,  ought  to  be  reversed,  and  that  said  Superior  Court  for  the 
District  of  Montreal  (Lower  Canada)  ought  to-be  directed  to  cause  judgment 
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i^U  entered  for  the  .ppelUnt.  (the  pUiotiA  in  the  original  ,ait)  .ooordlngly  - 
/crdt  Jurif""  "^•^y  t"''*  ^  P'*"^  V>  •Ppro.eof  thi.  Report,  wdto 

Li^!5H  tV  '^  T?"*'"*'  *"  *^'**'*  'PP*"-*^-  '^'  •«»  of  t-O  hundred 
wd  "Rhtjr-three'  pound,  .uteen  ehllling,  .„d  rixpence  .te riing  for  th^  oot.^- 

.«f  I'ltfl*'*^''-'*"^  o 'V***  "^'*  "P"'*  *"*«  ooneidorttlon  wm  ple««,^  by 
•nd  Witt  the  .dvioe  of  Her  Pri,y  Council  to  .pprove  thereof  and  to  orde.-  Z 
it  .B  hereby  ordered,  that  the  ..id  judgment  of  the  Court  of  Queen'.  S  ^f 

r„       T    ^  u'f  u^f  •'Khiy-three  pound,  .ixtpen  .hilling,  .nd  aixLiTr' 
w,  and  the^taaTe  i.  hereby  direotod  to  oauM  judgment  to  be  entered  for  »k1 

Th-  fniln-;  '•^;  y   .  .    ^^^*^^  ^"""^  R"VE,  Reg.  p.  C. 

«iTen  on  ih«  l«»i,  j-,«<»  a    -i      "J.    ^  "»  ''«'  '^"'7  Council  rendered  and 
given  on  the  16th  day  of  April,  one  thouMnd  eight  hundred  andrixtv^jne  !,« 
.Dg  «en  and  examined  the  judgment  mentioned  wd  «,t  forth  in  ^e  2d  2ll 
4nd  more  partioulwly  the  Mid  judgment  order  or  deTrLTw!  m  •^f|?*»t^n, 
Privy  Council  of  the  16th  day  ofTS  1861  ZaTT        -    ^T^^  *"  ^^^ 

dted  and  fiftx-nme  wa« .^^vened  with  coats,  taxed  at  £283  ifi,  L^^   ." 
money  of  Great  Britain  emial  tJ^  jkiak  T^kj,  "'*  ^^-  "terfing 

«d  L  Oouri  w^the^'^JtSJ  J:a^7„r°*7^^^^^ 
-aid  petitioner,  the  ««d  plaiJtZ^e  orS  S^l^'?"?  '"  *« 
ined  the  proceeding.  andWrated.  doS^tTe'^T^n  JT*""*- 
<iuence  the  Court  now  here  doth  orfer  juS^enTtolS?  eCT^r      J^T 
in  thi.  oaoM  in  favdr  of  the  said  nlaintiff  a3~*lr  T?   P  •ooordingly 


M 
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"hIj*'    '"I*  *7~*y*'^  P«"°<1»  f^«^  '»>•  fourth  daj  of  NormnlMr  tightMa  hoadrad  and 

as^Ai "'  •«8»'»*»  huDdwd  tod  fifty-four,  on  ^reiv  hundred  and  fifty  pouod.  fVom  th« 
•ighth  day  of  Nofeiiib«r  elghtMu  hundrwl  and  fifty.four,  on  four   b<mdr«d 
pound,  ftom  the  16th  day  pf  Norember  eighteen  hundred  ud  fifty.four,  on  four 
hundred  pound*  fVom  the  26th  day  of  Noyember  eighteen  hundrad  and  fifty, 
fcur.  on  four  hundred  and  fifty  pound*  ftom  the  eixth  day  of  Beoeniber  eigb- 
teen  hundred  and  fifty-four,  and  on  one  hundred  and  aeTenty-aiz  pounda  four- 
teen  Bhiilinga  and  six  penoe  from  the  eleventb  day  of  Janoaiy  eigbteeo  bundred 
.  and  fifty-five  and  on  fifty-fire  pounda  aeTenteen  abillinga  and  rix  penoe,  ftom  tb« 
ninth  day  of  March  eighteen  hundred  and  flfty-five,  date  of  the  aerrioe  of  prooeaa 
flr         fa  thiB  oauae  until  actual  payment  apd  coata  of  auit." 
^£2*»»,  for  appellanta ; 
Tb^  queationa  wiiob  ariae  on  tbla  appeal  are : 

let  Whether  or  no  the  Superior  Court,  having  rendered  a  final  judgment  i» 
*  oauae,  baa  any  right  to  take  up  the  aame  eauae,  and  render  a  different  iuda- 
ment  in  it.  '  ^^ 

2nd.  If  it  can,  whether  it  can  exerclae  that  right  brfore  the  firat  judgment 

taa  been  formally  reveraed  by  the  final  Court  of  Appeal. 
•  t  o??*  ^"P*"**'  ^**'"'  pronounced-  a  judgment  in  thU  oauae  on  the  SOtb  April 

1858,  diamiBsing  the  respondenta  action  againat  the  appellanta. 
On  the  lat  Deoember,  1869,  that  judgment  waa  oonfirmed  by  thia  Court 
On  the  16th  April,  1861,  Her  Mige^ty  in  Her  Privy  Oonnea  ordered : 

"That  the  aaid  judgment  of  th^CourtofQueen'a  Bench  of  Lower  Canada  of 
"the  lat  Deoember,  1869,  be,  and  the  aame  ia  hereby  reveraed with  £283.16  ft 
''  B%.,  costa ;  and  that  the  Superior  Court  for  the  Diatriot  of  Montrealw<Lower 

Canada,)  be  and  the  aame  ia  hereby  directed  to  oauae  judgment  to  b«  entered 

for  the  appellanta  (the  plaintifft  in  the  original  auit)  accordingly;  whereof  the 
'  Governor  General,  Lieutenant  Governor  or  Oommaoder  in  chief  of  the  Prov- 

ince  of  Canada  for  the  time  being,  and  all  other  peraona  whom  it  may  concern 

are  to  take  notice  and  govern  tbemaelves  aq^rdingfy." 

On  the  17th  September,  1861,  the  reapondenta  preaente/a  petition  to  the  Su- 
•  penor  Court  at  Montreal,  praying  that  Court  to  cauae  judgment  to  be  enter^  up  . 
for  the  re^ondents  ;  condemning  the  appellanta  jointly  and.Beverally  to  pay  and 
satiRfy  to  the  reapondenta  the  aum  of  £4107.12  cy.,  and  intereat,  and  ju^ent 
waa  accordingly  rendered  by  that  Court  on  the  30th  September,  1861i^grantinK 
^  the  prayer  of  the  peUtion  and  pronouncing  a  formal  and  final  judgment  against 
the  appeUanta  according  to  the  oonolnaiona  of  the  petifiei.  I  ' 

It  ia  from  thu  judgment  tho  appeUanta  have  appeal^,  and  th^  relv  Upon  the 
following  grouijds  in  support  of  their  appeal:  "      *    r 

,1.  That  the-aaid  order  in  ooiinoUdo.»atM)t.rew^ 
ed  tt,  the  Sup^ior  Courton  theSOtb  April.  1868.  but  only  the  judgment  of  thia 
Court  rendered  on  the  lat  Deceirfwr,  1859.  i^d  that  the  fint  mentioned  judg- 
ment atill  aubaiated  Irhen  the  judgment  now  appealed  from  waa  renderad,  and  in 
fact  still  Bubaiats. 
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t.  T?'*.''^  *''•  *""'  i"'^«">«''t  rendered  in  the  aaid  oauae  in  the  Couit  U«« 

JujUdieUon  to  render  any  .eoond  or  other  final  j.dgmont  therein.  And  thatTf 
th^P„.y  Council  were  of  opinion  thm  the  judgment  of  the  Superior  Oou  t  w« 
^^ueou.   they  could  only  gl,o  effect  to  thai  opinion  by  «,tting  wide  tJe  Jur 

:(:r  L^rzr ''-  ^-'^-^^  ^'''^ '-  ^-^^  '^^"'-  ^  ^-'  ^•- 

.  «»i!^7r""!:  i'''T  *••*'  *•'•  *"'  '^  theae  groand.  of  objecUon  i.  true  in 
. .  point  of  fact,  and  that  the  aecond  i.  equally  well  founded  in  law      Thev  are  ad 
Tbed   that  the  CourU  of  thi.  country  have  hitherto  p^aer^ed  the  ^ijht  of 

thorn    and  have  never  yet  permitted  th^mselve.  to  be  made  the  mere  registrar, 
of  the  deoroea  of  other  tribunals.  ™g«»»rarB 

And  as  the  appellants  are  aggrieved  by  the  order  in  question,  as  it  has  been 
«,nstrued  by  the  Court  below,  they  conceive  with  all  due  respect"  he"-^," 
tnbunal  which  enUrtain.  a  different  view  of  our  law  from  bo7of  our  hiS 

««1?'  ^\t!L"^  '°i'V  '*  ''""*  *"  *  "'*"'  '*"»»»°*'  "d  «»"ni«talceable  ex- 
piesaion  of  that  view  and  of  the  Judgment  wUch  in  the  opinion  of  the  Court  of 
last  resort  the  Court  below  ought  to  have  rendered.  That  this  is  not  afforded' 
by  he  order  of  the  idth  April.  1861,  U  rendered  apparent  by  the  factthat  it 
would  have  saUsfled  that  order  to  h.«e  "entered  judgment  for  the  pUintiff  " 
upon  any  one  of  the  numerous  oontraofs  set  up  in  the  plaintiffs  declaration,  as 
fully  as  to  have  entered  up  judgment  i^pon  them  all.  • 

If  this  Honorable  Court  should  susfiin  the  views  of  the  appoUants,  they  will 
be  afforded  an  opporMty  of  showing  Ure  Her  Majesty  in  Her  PriJy  Council 
the  points  upon  which,  mb  they  humbly  conceive,  Her  Majesty  has  lien  erro- 
neous^ advued.    And  i.  the  appellants  believe  that  the  law  of  this  country 

rnl  ^K?  °"*  ^^Z  P"**"""""'  *^*^  '«P~tf»"y  u-Be  upon  this  Honorable 

Court  the  reversal  of  the  judgmentof  the  Court  below. 
Methane,  for  respondent,  submitted,— 

That  the  Honorable  Judge  who  pronpunoed  the  judgment  now  appealed  from 
IS  the  ume  Judge  who  pronounced  the  original  judgment  which  gave  rise  even- 
tuaUy  to  the  appeal  to  Her  Majesty  in  Her  Privy  CouncU.    ItwM«,ged  atTe 
«gument  on  the  peUUon,  by  the  appellanta'  ooum«l,  that  .  compliancTwith  the 
mandate  conUined  in  Her  Majesty's  decree  would  amount,  in  effect,  to  a  reversal 
by  the  said  Honorable  Judge  of  hi.  own  judgment,  bat,  oonridering  the  decree 
to  be  a  vurtaal  rever«l  in  itmdf  of  that  judgment,  and  that  mttbg  «  he  was  in 
Her  Majesty  .  own  Court,  as  Her  ministerial  agent  or  wpresentotive,  adminis. 
^nng  justice  m  Her  name,  he  oould  not  lefoM  to  obey  the  order^  contained  in 
Her  Majesty  ,  decree.    The  Honorable  Judge  therefore  had  no  henution  in  en- 
tering up  judgment  acoorfingly  in  favor  of  the  respondent,  and  the  respondent 
<K>nfidenUy  trusts,  that  tfii.  Honorable  Odtart  wiU  haw  lem  Ijesitotionin  de- 
olining  to  interfere  with  hi.  aotbn  m  that  behalf.  /  ^  / 

Une  quertion  pi«qu'en  tout  Mmblable  A  oeUe  mir  kqueUe  cetteCour  aeu  4  se 
prtnoncer,  lo  3  sept  1860,  dan.  k  oauw  de  I'M^rance  rfe  MontrSal,  oontre  £ 
G»««;ray,  M  prfsente  ror  cet  appel. 
^Dans  la  Cour  Supineure  (Cour  de  premidre  instance)  Taction  do  U  nqBaue 
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(prtwn.e  intimtf*)  •  M  dtfb9Wl4«  par  Jugtai«ot  <1«  I'HooorabU  Jan  Smith, 
rendu  le  30  •rrll  1868.  »  » 

rVj  M  jigemont,  In  ftftuque  ^^^ppeW  4  oett«  €our  (C«»r  du  JIano  d«  U 
Keioe,  qui  «  JurWiotlon  en  ippel)  ;  et  lede  dec.  1H59.  MtU  Cour  •  oonflrn^ 
puremcnt  et  iiimplenient  lo  dit  jugement  du  30  tTril  1868. 
II  J  a  eu  nppnl  a  flu  Mnjast^  en  Coniell. 
^       ha  r„„r  SupirUur.  «»«it  iU  d<<Ml.ii.  da  linn^anoa  (ou  prooA.)  p,r  raffet  de 
I  appal  de  ion  Jogemont  it  la  dite  Cour  dti  Bane^o  la  B«ine,  et  oette  deroUr* 
Cour  a  «5td  iUw\A9  ^IJcmAmo  par  I'effot  de  I'appol  H  Ha  Majoat^  en  oonaeil. 
,       Aa  Conaell  PHtAj,  le  rapport  da  ooniit<$  Jadioiairb  a  dt^ddftrorable  anx  Intl- 
mtn,  at  il  a  pla  &  8a  .\InjeMt<5  d'approuvor  co  rapport,  le  16  avril  1801.  %t  U 
D<'cr(>t  wt  oowme  ani^ ;  \ 

"  H.!r  Mnjpaty  hVving  taken  (he  aaid  Report  into  eonaideration  waaVleaaed 
"by  lind  with  thaadrlo.^  of  HorTrIvy  Council  to  approval  thereof  and  to  order 
"  aa  It  IS  hofoby  ordered  that  the  Bai«l  judgment  of  the  Court  of  Queen'a  Bencb 
"of  Lower  Canada  of  the  l»t  December,  1859,  be  and  the  aame  ia  hereby  re-  / 
"Ter«d  with  £283.16.6,  aterllog  costa,  and  that  the  Superior  Court  for  thf/ 
"  pKtriot  of  Montreal,  (Lower  Canada,)  be  and  the  aame  ia  hereby  directed  Z 
"01U8O  judgment  to  bo  entered  for  the  appellanU  (the  pjaintiffa  io  the  orignial 
"  ""•')  "ccordlhgly,  whereof  the  Governor  General,  &o.,  Ac." 

Le  8  juln  1861,  octte  Cour  (Cour  du  Banc  de  la  Reine)  a  accords  anei^otioD 
fuite  par  lea  tippellanta  (La  Bonque),  lour  donnant  acte  dc  la  production  par  eux 
faite  lo  mCme  jbur  du  dit  d^crflt  d»Sa  MniesttJ  en  Conaeil,  du  16  atril  1861, 
aar  I'ifppel  tntorjet<J  par  lea  appelliinta  du  jugement  rendu  par  oett^  Cour  le  le' 
ddcembro  1859,  et  a  ordonnd  que  le  dosaief  (record)  dana  ootte  oaulMi  reoiia 
A  la  ditjB  Cour  8up<5rieure.  ■  y^''.'  < 

Lo  25  juin  1861,  danala  Cour  Supdrieure,  M.  le  Juge  Smitb.aur  motion  dea 
demandeiira  (appellanta),  l6ur  donne  aoaai  acte  de  hi  production  du  d«5orflt  de 
Ha  Majcald  en  Conaeil,  du  dit  jour  16  avril  186  J,  eten  o^onne  renregiatrement 
dana  lc8  rdgiatrcs  do  la  dite  Cour  Sup^rieure.  v- 

Pula  par  jugement  rendu  en  la  dite  Cour  Supf^rieure  le  30  aeptembre  1861 
8ur  petition  do8  demnndeurs  appellanta,  prAwntde  I(  17o  jour  prA!^dent,M.  le  Juge 
Smith,  on  obdissanco  au  dit  dtfcrfit,  a  ordonnd  qui  jugement  fut  en  conttJquenoe 
entrd  en  faveur  dca  femandeura,  et  le  ditf  jugemei  t  qui  y  cat  au  long  mentionn^ 
tut  rendu  ;  c'est  M  dont  il  y  a  maintenant  appc  I  devant  oette  Cour,  et  aur  le- 
quel  appel  nous  avoiis  maintdnant  &  prononcer. 

Dana  la  pauao  de  VAmirance  et  mOUlivray,  li  mOmequeation  a'eat  pr^sentd 
et  J  ai  lik  exprimd  mo^  opinion  (voir  le  9  volume  di  Juritt,  Baa  Canada,  p.  164). 
Jo  perslflte  respectucusemeot  dana  dette  opinion  Ui  aemble  avoir  «t<5  trouvdo 
exccte  par  le  conaeil  privd,  oar  oet  Honorable  Tribunal  a,  le  8  fdvrier,  1831, 
modifid  ou  cbangd  son  premier  rapport,  (voir  Moore'a  Reports,,  volume  13,  p.l25  )' 
L'on  voit  que,  par  le  d^cret  dont  il  a'agit  ici,  >  |ugement  de  c<^te  Cour 
Cour  du  Banc  de  la  Reine)  a  bien  6\A  infirm^  ;  et  noua  deviona  dqlner  lux 
-tiea  -nc/c  de  oe  dispositif  du  d<Scret ;  mala  le  premier  jugemenl.de  jl.  le  jLge 
1^  eelui  da  30  avril  1868,  n'a  pas  6\j6,  infirmtf.    Le  d<5oret  dit  aealenlent 
a  ja  Jour  Sup6rieure  d'entier  le  jugement  pour  lea  demandeura.    MaU  ^uel 
doit  dkre  ce  jugement  ?  Le  d^ret  ne  le  dit  pas.     Sera-ce  ^ur  le  capital  en  en  ier 
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Ott  M«U«.otp<mr»o.pMiUr    Pm^  po«r  l«  o.pU.1  ..„Uo„ot.  ou  poor  U 

Itr.^   t    ^       ■      •  •"*  '""^^  •''•»  '•  «^«-'"  *  I*  '»»•  Cour.  pour  t  fltn. 
twin*;     guaad  il  y  «  «pp«l  j,  notr«  jogement  au  Con,eil  iVivA  hou.  n«  «»» J- 

.»«   d'Zd7  .;  'p'  T*^'  "•"^'"'  dW  j„g,„ent  d.  I.  dif  Cour  Suplri- 
Z:JJ1      A     -      ^""^'  P«"  ^  Sa  MnJe^tJ  0.  Coa«eil,  oW  .«  ddo,«Mai 

Tl      ^"P^'*'""'  •"  ««>  «»<>'.  «•«•»  «e  dB««t  da  8a  Mi^jeaW  en  Con«,il  qui  doU 
toonoer  lo  juge»e„t  r„(,a.e.  at  «>n  dl-po.itlf.     Pou,  1,,  „o„. ^C,  pb 

r'no        .r^^  T"  P"^"'  -  P"  •••PP«>«»er.     D.  la  part  do  la  Bmque 
I  on  Dous  a  dU  qu'.I  n>  avait  qu'un  d^faut  de  forme.     II  T.  plu.  au.  J. 
nous  somme.  „„,  jugemant  <i^e  nou-  pui«on.  fairo  exA,uter      mIT,  ^"i 
qu'an  ddfaut  d*  forme,  oela  «,rait  encore  tr^a-important.  en  oe  qa  IrLIrSl^e 
n.a.nt.en.  dan.  un  ordre  r^l«  d.  U  HWmrohie  L  Tribunaux 

J«J  ..tlr'""  '^"'.  ^'  ''*'  ^'J'  *'"*  ^""  ••  '•»••  «»«  '•^"«'-«''-  •»  ^'^tf'V- 
.;  Z»  .^  ^r^ '«'r*';«!"«»«»  "Pritner  mon  opinion  que  le  d^ret  dont  H 
-  >  -git  n  a  pM  4  6  •»«»  |o,n,  qu'il  aurait  du  prononoer  le  jugement  qui  aelon 

Kr       '      «2"''P"~"'^"*"*'  datf.ret.td.  lapro«Jdui«.  M.  le  jl 

"  1^1  •  <'"*"'P«»^^-«'  Poo'o'"  en  procddant  comme  il  I'a  fait,  en  inflrmant  Z 

propre  j„g,m.nt,  et  en  prononcant  un  jugement  que  n'avaieat  ^rononod  ni  1^ 

Ou,   or«,u'e lie  dtait  sai«ie  de  la  eau«,  au  m^rite.  ni  le  ConL  Priv/ieT 

Sqiiirprtter*'^^^^^ 

'  Conr^rbV"  ^Z^^"  ^T  ^"^  ~'"*"»"^  '^'  J^^K"^-*  of  «>«  Superior' 
Priv^Coui  bTi'hlTt"'"  'It    ^-^  -PP*"^  WMinatitutedrthe 
2„7nf  r  «    ^  ^    n        ^"'*«°"'°*  "^  ^^^  ^*'"*  '"  '«'«™^.  »>«t  the  judg- 
ment of  the  Superior  Court  remained  untouched.     The  Superior  Coui^. 

ducted  to  enter  judgment  in  favor  of  reqK.ndent.  Judge  SmitVupon  .  "TitTon 
to  that  end  «,  entered,  judgment  in  ftvor  of  reapoSnt  A^  JJp^l  b  n^ 
had  to  th.8  Court  of  the  latter  judgment  of  the  Superior  Coi^t. 

ItappearBtomethattheSoperiorCourthadnopowertoentersuch.judgment. 

1  .  Th.t  Court  w.8/«„c/a  0^0  after  the  rendering  of  the  Brat  juXment 

dit|miS8ing  respondent's  wjtion.  juugmeni 

tiof;!?  «"*«T8 -noh  .  judgment  it  h»  de  facto  wsumed  an:.ppelato  jurisdic 

onwin"f  ;    ojn  judgment,  readerio,  one  toto  c^  diCnt  fL,  an 

ontrary  to  the  first.    Beddes  i  — 


ohi 


TtoBuk  of 


"ife" 


^ 


t~ 


Th.  Prlt7  Coan«il .,,.  „  n  h^  d<Mt.  %rm  tMJ«4|MII«r  Ikh  Co«rt.  .U 
n^ht  hat.  (but  fV,rt(oi  U)  r.»,n«l  th«  judRoi-m  of  lh«  8«p.Hor  Court,  wlli«h 
IhU  Court  had  oQnflruieJ.  A.  to  th«  Pri»y  Ouiaeil  oHflring  or  dirMtluR  tha 
Superior  Court  of  U»tr  C.i..d.,  with  «bioh  il  h..  nor  c.n  h.M  no  ,/.r..,  ooo 
nunioxion  Hd  of  oourw  no  ord«r  (o r1v«  to  U,  to  r«n.kr  auoh  or  luoh  JudKm«nt 
It  U  out  of  th«  quMtioo.  Tb«  fluporlor  Court  thould  hat*  plaialj  Mid  thai  it 
bad  no  powur  to  do  ao. 

It  fbUbwi  tbcnfor*  that  ti)«  judj^mont  of  tha  fiuparior  Court,  vbiah  U  now 
•ppaaled  fVoni,  niuat  tw  rateriMd.      , 
Tha  rullowiog  i.  th«  judgufiot  ao  randartd  by  th«  Court  of  Quaon'a  Benoh  :— 
LaCour    •     ♦    *    <»n«l<l<"ift  qof,  d«na  la  Cour  HuprfrUra  (Cour  da  pr^ 
miAra  luaUnoa)  I'^tion  da  ia  dite  baaq.4>  (prtfaant.  i>^ini4«)  •  M  d4boat4«  pw" 
'jugemrnt  rendu,  lo  30  avril  1858,  par  THouorablo  J»,„«a  siith,  un  df«a  Juga. 
da  U  dita  Cour;  qua,  aur  »pp«l  du  dit  JuK«mont  4  ontta  (Jour)  la  dit  Jugamaiit  t 
4t4,  la  lar  d^oombre  1869,  oonllrin<$  puramant  ct {aiapUiaaot ;  qua,  da  oa  mo- 
mant  14,  oetto  Cour  a  oeaaA  d'fltro  iiaiaio  da  I'inaUnob  at  u'a  plua  pouToir  da  a'oo- 
oupar  du  mdrite  da  la  oauiw ,  quo  Ua  Mi^aat^  an  Cooaail  a  M  aaUia  da  I'inaUnoa 
par  I'appel  iatarjatt^  du  dit  Jugemant  rmdu  par  catta  Cour,  la  dit  Jour  ler  d4r 
oambra  1869 :—  Conaid<$rant  qua  la  4,4or4t  dont  il  a'agit,  at  qui  oooaiata  dana  un 
rupport  du  oomit^  Judioiaira  du  Conaeil  Privi,  approuvA  par  Sa  M^aat^  «a 
Conaail,  la  16«  Jour  d'anil  1861,  i^flrme  puramant  et  aimplomant  la  auadit  Jugo- 
DMDt  randu  pw  oatta  Cour  la  dit  Jpur  lar  d<}oombr«  1869,  aana  n^anmoin.  pro- 
ooooar  la  jugament  qui,  dana  la  pona^e  du  dit  oomiui  Judioiaira,  aurait  du  6tn 
prononoti  par  la  dito  Cour  8up<Jriouro  ai<SKe.Dt  H  Montreal  (Cour  da  pramUra 
.  iM^ooe)  et  aana  mtoia  axprimar  d'opinion  4  oat  <5gard,  ao  oontooUnt  aaulamaat 
da  dire  4  la  dite  Cour  Sup^rlaura  d'antm  Jugamant  pour  lea  d^mandaura,  mala 
aaoa  spiSoifier  en  mfioia  tampa  quel  devr*  «tre  oe  jugament  ;-oon«ld«rant  que, 
dadi  lo  ayatdme  do  loii  que  noua  avona  4  adminiatre/,  le  tribunal,  dont  il  y  a 
•ppel  4  UD  tribunal  aup^rienr,  n'eat  plua  laiai  de  la  eauae,  et  ne  peut  paa  «tre 
appeW  4  inflrmer  fon  propre  Jugement  au  m<Srite;  que  o'est  au  tribunal  d'appel 

'.       »'  ?  '.^  *  ^•"'  "'  "^^  P'"*  *  prononoer  en  mflme  tempa  le  jugemeat 
qui,  dana  1  opinion  du  dit  tribunal,  aurait  dtt  «tre  rendu  par  1«  tribunal  de  pre- 
iDidr«  ipatanoe;  qu'au  pareU  oaa,  le  ddorOt  de  Sa  Mtjmti  en  Conaeil  eat  enyoy*. 
pour  aon-ex6ouUon,  4U  pr6aente  Cour  d'Appel,  volt  qui  alors  4  oe  qu'il  rait 
ex^utd  par  la  dite  Cour  8upirieur«  (Cdtirt  de  p«midre  inatanoe)  j  -  conaid*- 
rant  que  la  dite  Cour  Sup^rieure  a,  par  aon  jugement  du  30  aeptembre  1861 
duquel  jugement  jl  y  a  maintenant  appel  4  oette  Cour,  inflrmd  ton  premier  lu! 
gement  rendu  en  oette  oauae,  saToir  oelai  du  30  awU  1866,  en  r^ndant  un  jure  ' 
ment  tout  different  4  oe  deroier,  oe  que  la  dite  Cour  Suptfrieure  n'anrait  paa  dfl 
fairi.,  devant  au  oontraire  a'abatenir  d'infirmer  elle-mflme  «,n  propre  jugement  - 
au  m^Snte,  aauf  4'la  parUe  qui  lui  avait  pr6««.U{  wqufite  4  oet  effet.  k  inUujeter  ' 
an>el  de  u  diSoiBion  4  oette  Cour,  et  de  14  4  Sa  M^eaM  en  Conaeil;  et  qu'ea 
agiaiant  ainai,  la  dite  Coup  Sup^rieure  a  agi  oontrairement  auz  loia  du  Baa  Ca- 
nada, et  qne,  JM  oonadqoent.  U  y  a  lieu  d'infirmer  le  ausdit  jugement  du  30 
aeptembre  1861 ;— infirme,  &o.,  Ao.,  &o.*  ' 

MboU  ^forman,  for  appellant-.  Judgment  of  Court  below  reversed. 

-  Sethune  <B  Dunkin,  for  respondent.  (an\ 

,  <'•*  (^  L.  0.  Jurist,  P.  67,  for  Beport  of  the  cue  in  the  PriT/  Council. ~ 
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OOIIRT  Of  QUKKN'S  BRNCF!. 

MOWTRItAL,  In  MPTIMBIR,  ia«].  1 

Curam  8..  L.  tf.  L.r.i„A,N^  fcrt.,  C.  J..  Artwrn,  J..  Dt,L.  J., 

DAMB  ROBALII  JARRy  «  ,<f,  \ 

THK  TRUST  AND  LOAN  CUMPANV  Of  tJPPKR  CANADA, 

(''/>/»o««Ml  III  th*  Court  i«/«l,) 

Mng  MpmM  M  «o  proper,  hM  »„»  .^^  to  b.  «hm  i.«i««„^  *  ^o^.  r»*  "" 

On  the  21.t  NoTembar,  1869,  the  appellant,  Dame  Roaali.  J.rry,  baoaia  ad- 

cufon  of  tha  judg„.oot  of  «,paration  aa  to  property  obuinad  by  the  .plunt 
Jmjr  againat  her  buaband  9Ia,on  Laoombe.  The  bid  of  the  .JpelUntXrv 
wa.  reeajvod  by  the  Sheriff,  and  .he  beoam,  adJudicaU^ir.  by  nrTT.^Zui 
poweraf  attorney  fVom  her  hu-band.  of  whloh  an  authenUo  act.  w„  ttS^ 
to  the  return  of  the  writ  of  execution.  ^  "»o^*a 

Jon  by  giving  ««urity.  not  haring  depoaited  thU  price  after  the  jadgZ  of 

1    rT"      ?  '•"  ''••  '""''""^  ^  ^""^  °"'^''«"'  ^f-  reapoidentlVho  ;I 
one  of  th«e  creditor.,  made  In  the  Court  below  a  motion  and  oLlnll  a  rX  ' 

"cljl^lw"  '""'"  "' ''"  '"','"  '•"'»*•'»"  -^  ^  >"'  -*^-  of"'  ^- 

hnr.'"/"*'""  ^""^  '"'*  ''"  ""^  '^'y  "P""  »•»•  'PI*""*  J-irj.  Ud  ber 
huflband  received  no  notice  whatever.  ^      f 

The  appellant  Jarry  alone  appeared  "ilt  the  retam  of  the  rule,  »d  the  fol- 
lowing  judgment  (28th  February,  1862.  Badol.t,  J.)  wa.  «nd.;eJ^ 
V^ln  A  *'y'"K>«'/^  »ho  aaid  oppoaant,  the  Truat  imd  Loan  ComLy  of 
2r  I?.- *' ^u  'J*  '?*'*  ••Jjodi"*^"  by  their  co«n«,l.  upon  the  rule  ffr/o«a 
r  J  °,^"*u  ^  "" "'^ **PP^"*  Wi"t«iid MJodicaUireon themelteenth 
day  of  December,  «ne  thousand  eight  hundrod  uid  dity-one,  ezaminld  the 
proceeding  and  deliberated  thereon,  doth  declare  the  Mid  rale  abwlutl  with 

S'ff  "JTu"  I."  i*  "PP**"  ^^  *•""  "^«  "'  deelmtionin  writing  kf, the    - 
Sheriff  of  this  District  made  and  f>Ied  in  this  oauM  to  the  motion  of  t£.  idd'  '^ 
opposant,  the  Trast  and  Loan  Company,  requiring  him  to  .h.w  cow,  wly  he, 
the  .«d  Sheriff,  had  not  paid  Ul  the  Mid  oppo«nt  the  different  sum.  of  louey 
awarded  to  the  opposant  in  uid  by  the  judgment  of  diatribaUon  duly  hom&ogi 
ted  according  to  law  in  thi.  cause,  and  aflerwardi  deUvered  to  the  Mid 
according  to  the  oootm  and  practice  of  this  Court,  that  the  Mid  Dame 

2  YoL.  YHI-Ko.2 
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'  SSJ.rtWr  '^"^^.'  ^^^  plaintiff  V»d  "djudioataire  of  the  immovable  property  hereinafter 
'  TiHiT^tand  "•®"*'0"<^  *°^  deMtibed,  has  neglected  and  refused  to  ©ay  to  the  said  Shorii 
^l^a^Oomjp«ii^  the  amount  of  her/purchase  money  still  due,' tb  wit,  the  s^m  of  five  hundred  and 

/  twenty-five  poucfds  four  shillings  and  seven  pence  ourre^y,  of  lot  nun\ber  one 

*]  described  in  the  schedule  filed  in  this  cause  by  the  said  Sheriff  annexed  to  his 

return  to  the  writ  of  exocutioii^iwaed  in  this  cause  marke^  A  as-follows,  to  within 

^  the  French  language,  No.  1.'  ^',  XJn  lot  de  terre  elk  et  situ^  en  la  cit*  de  Mont- 

'  r^al,  de  la  contenanco  de  quaranto  pieds  de  longueur^ur  quatre-vingt-diz-neuf 

'  pieds  do  profondeur,  tenant  par  devant  a  la  rue  St.  Catherine,  en  arridre  par 

'    *-         '  los  hdritiera  Guy,  du  cotifi  Quest  appartenant  aux  dits  h^ritiers  Guy  et  Fred- 

'erick  F  inlay,  du  c6t6  Esl^^  Pierre  Labello,  aveo  une  maison  en  briques  ik  un 

.    ^         .  \6tage  el  une  douriefen  briques  dessus  codstruitos.'     Doth  order  that  a  writ  of 

FentftA'cm  ^x^nof  do  issue  iii^^due  course  of  law  in  this  cause,  ordering  the  said 

r  Sheriff,  after  thelisual  advertisements  and  publications  in  tl(at  behalf,  to  proceed 

r  to  the  sdile  de  novo' of  the  sail  lot  of  land  purchased  as  aforesaid  by  the  said 

Dame  Rosalie  Jarry,  at  the /o^/e  enehere  costs  and  charges  of  the  said  Dame 

Bosalie  Jarry."  .  • 

T  The  judgment  of  the  Court  below  was  reversed  in  appeal,  and  the  judgment 

in  appeal  was  recorded  as  follow&i 

I'aCour,  *  *  *  lOconsiddrant  que  la  demandeou  Regie  pour  folle  en- 
ehere, obtenue  oontre  rappelante,!  n'a  pas  it4  signifiee  au  mari  de  la  diteap- 
pelante,  et  que,  par  consequent,  tou^  la  procedure  sur  la  dite  demande  pour  folle 
enchdre  est  entach^e  de  nullity,  et  que  la  dite  appelante  est  bien  fondle,  eg 
r6pondant  a  Is  dite  rdglcj Jk  invoquer  cctte  nullity,  puisqtt'elle  n'a  pas  cessd, 
nonobstant  sa  s^ui'ation  de  hiens,  d'etre  sous  sa  puissance  de  mari,  et  qu'il  s'agit, 
en  cette  instlin«e,  d'adjudication  d'immeubles ; 
ig  ^**  Conaidrfrant  que,  dans  le  jugement  de  la  Cour  de  premiere  instance,  qui 

ordohne  qu'il  dmane  un  bref  de  Venditioni  exponiu,  a  I'effet  de  faire  proc^der 
.«   de  novo  k  la  vente  da  terrain  en  question  &  la  folle  enobere  de  la  dite  Bosalie 
Jarry,  il  y  a  mal  jug6,  duquel  jugement  le  pr^^sent  appel  a  ^te  in^ijet^ ; 

Infirme  le  ifosdit  jugement,  savoir  le  jugement  rendu  le  28  fevrier  1862,  par 
^  la  Cour  Sup^rieure  si^ant  k  Montreal,  aveo  d^pens,  sur  le  present  appel  centre 

I'intim^e ;  et  cette  Cour,  proc^dant  &  rendre  le  jugement  que  la  dite  Cour  Supd- 
rieure  aurait  d<i  rendre,  met  aii  ndant  la  dite  demande,  ou  rigle  pour  folle  enchdre^ 
et  toute  la  proo^durCj  concernant  icelle,  oomme  dtant  entach^  de  nulUt^,  et  te- 
met  les  parties  dans  le  mSmle  6tat  qu'elles  etaient  av^nj;  I'introduction  de  la  dite 
demande  oa  rdgle,  pour  folle  enohdre,  le  tout  aveo  deepens,  etc. 

,   „       Appeal  maintained^  , 
■-  -     £onay  «& /'auteux,  pour  les  appelants.  "'  ^  f.     • 

jr.  t/tMlotA,  pour  rintinide,  _  '    '.., 

(f.  w.  T.) 

i:^>s^  Vide  Chutier  v^Cloutier,  10  L.  C.  Rjpt.  467,  and  McDonald  r.  McLean,  11 L.  0.  Ropts, 

#  both  decided  by  Taschereau,  A.  J.,  at  Quebec.    ■ 
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MONTREAL,  12th  NOVEMBER,  1803. 
^^^  m  APPEAL  FHOM  THE  SUPERIOR  COURT.  DISTRICT  OF  MONTREAL. 

-<7oram  SiH  L.  H.  Lafontaine,  Bart.,  C.  J..  Duval,  J.,  Mereoith.  J  . 

MONDELET,  A.  J. 

'  .  No.  7i9. 

-JOHNSTODDARTetal.,  •  ^ 

■>  Plaintifi  in  ihi  Court  below, 

"  ^^„  ApmLA«Ti; 

LOUIS  LEPEBVRE, 

Wendant  in  Um  Court  Mow, 

depu.8  plus  de  trente  a„s,  et  ce  franohement,  publiquement  et  sans  inaTi'u 

Mte.'^r.!""  ".  "'Coore  below  ,»  .p.u„,y  „„e,  ..d  ,epo,ed  o..*«rfof 
«fe  .«d  ».M„,„„  „ecut«i  on  the  27th  Oatober,  1809. 

-Ji^TH   Justice   dusming.^ltis  established  incontr^ertibly  th.t  the 
real  estate  in  dispute  in  this  cause  forms  part  of  a  lot  of  land  ^LTl   3\ 
Bareness  of  Longueuil  to  one  Buncan  Mon'tgomery!  by  Id^fofZoJ/lT 

^  -._.. ...,,,,  *4vu^aniiiiiMy..woikiwB«n«n^jBn5f  the  land  SO  granted  to  him.        "^ 
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L^o  Bigonnesse,  the  owner  of  an  adjoining  farm,  sajB  : 
"  J'ai  connaissanoe  que  le  dit  feu  Duncan  Montgomery  a  souvent  vendu  du 
^  boi8  8ur  CO  terraiin  auz  habitants  de  Chamblj;  U  vendait  oe  bois  au  demi  ar- 
j)ent,  ou  au  voyage.    Je  n'ai  pas  aohet^  du  bois  moi-meme  du  dit  Mont- 
'  gomerjr,  paroe  qiie  nous  en  avions  sur  notre  terre." 

The  evidence  of  this  witness  is  confirmed  by  that  of  Antoine  BigonnessA  and 
Joeeph  Huot;  and  considering  that  Montgomery  had,  beyond  doubt,  a  good 
title  to  the  land  respecting  which  it  is  proved  he  exercised  acta  of  ownership,  I 
think  that  the  fact  of  his  having  taken  possession  is  sufficiently  proved.  (1)  At 
the  same  time  it  may  be  observed  that  the  title  deed  of  1809,  from  the  Baroness 
ot  Longueuil  to  Montgomery,  upon  which  the  plaintiffs  rely,  bears  date  before 
the  commencement  of  the  possession  of  Huot,  which  tte  defendant  wishes  to 
unite  to  his  own ;  and  authorities  are  Jibt  wanting  to  establish  that,  under  such 
circumsUnces,  the  title  of  the  plaintfffs  ought  to  prevail  over  the  subsequent 
possession  relied  on  by  the  defendant.  \ 

The  well  known  rule  on  this  subjectSas  it  is  to  be  found  id  Merlin's  Repertoire 

IS  as  follows  :    "  Mais  quand  le  ti^e  que  vous  produisez  est  ant^rieur  a  la  pos- 

^  session  de  la  personne  centre  laquelle  vous  avcz  une  demande  en  revendioa- 

'  tion,  il  est,  seul,  suffisant ;  paroe  qu'on  presume  que  celui  qui  vous  a  vendu  ou 

«'  donn6  rh<5rit8ge,  en  ^tait  le  possesseur  et  le  proprietaire."— (2) 

The  same  rule  is  to  be  found  in  Guyofs  Repertoire,  (1)  and  evidently  has 
been  tauten  from  the  No.  324,  of  Pothier,  "  Traits  du  Domaine  de  propri^ttf." 
In  the  present  case  no  doubt  has  been  oast  upon  the  title  from  the  Baroness  of 
liongueuU  to  Montgomeiy;  and,  according  to  the  foregoing  authorities,  under 
that  title,  which  has  not  been  questioned,  and"is  of  ancient  dite,  the  plaintiffs 
ought  to  have  judgment  ip  their  favour,  unless  the  subsequent  possession  upon 
which  the  defendant  relies  is  Stofficient  to  support  his  plea  of  prescription. 

The  chief  question  as  to  this  part  of  the  case,  is  as  to  whether  the  defendant 
can  avaU  himself  of  Uie  possession  of  Huot,  anterior  to  his  own,  there  being 
nothing  to  connect  the  two  pHsessions,  excepting  that  the  one  appears  to  have 
followed  immediately  after  Hie  other. 

'  The  authorities  cited  as  to  this  point,  by  the  learned  counsel  for  t^e  plaintiflEj 
w  the  C<hirt  below,  now  Uie  appellants,  seem  to  me  to  establfsh  deafly  that  this 
question  ought  to  be  answered  in  the  negative.  *    / 

,  Nothing  can  be  more  explicit  than  the  rule  from  Tropfong  quoted  by  the 
appellants  :   "11  faut  qu'il  y  ait  entre  le  possesseur  aotuel  et  le  pr^o6dent  po»- 
"  sesseur,  une  relation  juridique,  car  s'ils  se  trouvaient  juxtapo^,  sans  un  lieu 
'  de  droit,  (which  is  exactly  the  case  before  us)  I'union  nepouftitit  a'opirer  "(21. 
,  And  the  example  given  by  Troplong  shows,  beyond  doubt,  that  m  the  passage 
just  quoted  he  had  referiBnoefcp  the  prescription  of  thirty  years.    '  ^^    , 

Troplong  refers  to  Dunod,  page  20,  where  we  find  the  following  passage  • 


?2  i™?.'""!'  P«"«"P"<»n.  vol.  1,  p.  434,  No.  261,  and  Authorities  in  note  (6)  Ed  of  1836. 
(2)  Merlin,  Rep.  Verbo  RevendicaUon,  §  11,  No.  3,  vol.  29,  p  418 
(1)  Guyot,  Rep.,  vol.  16,  p.  622,  Verbo  RevendicaUon. 


(2)  Troplong,.  vol. -1,  PiworipUon,  No.  435,- 
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"  L'on  peut,  pour  rendre  la  prescription  complete,  joindre  k  M/tosaessionHtJ^  -  ^ 
celles  de  «,n  auteur  »6diat  ou  io.a.ediat.  «,it  q'-on  V'.it  suoc^d^Zni    '3•*•'• 
versel  o„part.cal.er,i  titre  lucratif  ou  on^reu.^i,  par  e«mpIe.L^^^^^^        '^''!"- 
"  t^r  d  «ne  per«.„.e  qui  «t  po8^d6  pendaot  vingt  aoa,  il  Buffim  d'en  po  Jer 
"encore  dix  pour  presorire  par  trenteanntfes."  l~«««w 

^Dunod,  it  is  also  plain,  speaks  of  theprescriptlon  of  thirty  years;  and  in  com- 
granted  that  one  man  cannot  take  advantage  of  the  possession  ;f  another  unleL 
in  a  word  there  be  between  them  some  legal  connecting  link. 

here  refer  to  a  passye  ,„  Maroad*  to  which  our  attenUon  was  also  d  awn  by 

the  learned  counsel  for  the  appellants.  ^  L 

I  may  incidentally  remark  that  here  the  author  evidently  takes  it  for  granted 

t^r  M    J«  P"^"'' P<'«««»r.  Marcadtf,  after  adverting  to  the  rules  on 
^.yubjectlatddownbyPothier 
,   word  a«.«r  as  folto^^ 

„;;  ment  e  r<^uh6rement  succ^d^  dans  la  possession,"  andTbe  author  adds    Xl 

«f^^dwf''^';J^'"'''"*'''•°? '^^  p^^ 

'WurrucT^fhT    f    ''^"T"""J""'^'^^^^ 

»^r  aotue  est  b,en  le  successeur  Wgitime  de  I'aut^,  dans  la  poss^^^^ 
"oiDidoncbienson  auteur."  '  v".  w«ui   . 

^   The  respondent  placed  great  reliance  on  the  words  "suppose  qu'iUe  faaso'^ 
'  apparoK  de  t.tre."  which  form  part  of  the  118th  article  ofTr  custom  •  luH^ 
iny  option,  these  words  establish  that  aparty  clai»k,^  the  prescription  of 

Z^r      .        t^   "*  "'''  *"*  *'•''*  »  P"*^  «'"'°*"g  the  benefit  of  the  prioJ 
Z^ri.    T^«\P«"«-  «»»  effectually  do  so  without  showing  that  S 

J6gate  et  pour.une  cause  juridique." 

At  the  argument  in  this  cause,  I  adverted  to  a  number  of  petitory  actions  in- 

htuted  by  me  in  1839,  in  this  district,  for  the  heirs  Allsopp;  anion  o^Une 

Tnrtr:      "IT'  ''  ''""  "^^'  ^  '""^  *'•''*  -»•»  «f  the  defendants  p3 

c?^c«..„„»  and  claimed  the  value  of  improvements  made  in  the  sameC 
tmt  par  lui^hne  que  par  ,es  auteur,  et  pridicestiurM."  / 

T^o  defendants,  in  order  to  avail  themselves  of  the  possession  of  the  previous 
fo««^rs,  submitted  interrogatories  such  as  the  followlnrrth..V  witn^ 

(3)  MfoadB)  Pfcacftptioii^pggB  180.  T  " 
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.  ^^    ■  •       ■■  — — — .^ — . 

•1.,      "  From  yhom  has  the  defendant  purohaned  the  said  lot  of  land,  and  when  ?" 

"Hns  not  the  d'efcndant  purchased  said  parcel  from  one who 

had  purchased  the  same  Trom  one ?"    But  these  interrogatories  were,  of 

course,  rejected ;  and  the  judgments  rendcf'od  io  those  cases  by  Chief  Justice 
Valli^res,  and  Judges  Holland,  Gale  and  Diiy  concluded  as  follows : 

"  The  Court  rejecting  the  defendant's  claim  for  improvements  made  by  persons 
"who  possessed  the  s&id  land  before  him,  and  by  him  called  his  auteura,  but  no(; 
'f|)rovcd  tobesuch."(l)    -  .  ^  .  ' 

^It  may  be  right  to  mention,  ulthougji  I  do  not  think  it  affjcts  the  principle 
which  those  judgments  tend  to  establish,  that  although  the  possession  proved  in 
the  Allsopp  cases  extended  over  a  very  long  period,  and  although  the  improve- 
ment I)roved  in  these  cases  to  have  Been  made  were  very  extensive^  yet  it  was 
also  established  that  the  lands  in  dispute  were  generally  known  as  belonging  to 
the  ^Ilsopp  family,  and  that  the  defendants,  and  those  who  had  been  in  pos- 
session before  them,  were  not  generally  eonsidered  as  the  owners  of  the  land,  but 
ai|  persons  holding  it  for  theit  improvemopts.  - 

I  shall  conclude  by  observing  that  at  the  time  of  the  argument  in  this  cause 
it  seemed  to  roe,  and  it  still  seems  to  me,  that  to  be  convinced  of  the  unreason- 
ableness of  the  doctrine  contended  foj-  by  the  respondent,  it  is  only  necessary  to 
attempt  to  apply  that  doctrine  to  any  ordinary  case :  ibr  instance  we  shall  sup- 
;  pose  B,  having  held  a  lot  of  land  belonging  to  A  for  a  period  of  twen^-eight 
'  years,  and  being  unwilling  any  longer  to  retain  property  not  bjolonging  to  him, 
to  give  Itru^ :  and  C,  then,  without  any  authority  from  B,  to  take  possession  of 
the  same  land,— I  ask,  would  it  not,  to  say  the  least,  be  quite  as  reasonable,  in 
the  case  suppibsed,  for  A,  the  true  owner,  to  say  that  B  possessed  for  him,  as  it 
wftuld  be  for  C,  tl»e  second  possessor,  to  claim  the  benefit  of  the  possession  of 
B.     AndTfurther  ask,  would  it  be' possible,  in  a  controversy  between  A,  the 
"owner  of  the  land  by  title,  and  C,  the  possessor  of  it  for  two  years,  to  award  the' 
land  to  X) ;  because  in  addition  to  his  own  possession  of  two  years,  another  per- 
son^ namely  B,  hffd  held  the  same  land  for  twenty-eight  years. 

Again,  let  us  suppose  thiit  the  defendant  in  this  cause  had  pleaded -tb)kt  one 
Huot  possessed  the  land  in  questioit  for  a  period  of  twenty  years,  frqnchement 
publiquemeni*et  sans  inquiitation ;  and  that  he,  the  defendant^  then  entered 
upon  the  land  and  possessed  it  in  the  same  waiy  for  ten  years ;  and  thk  the 
defendant,  by  his.  plea,  claimed  the  land  in  consequence  of  Huot's  pm^fessiofi-, 
and  his  own,— I  think  no  di£Scdlty  would  be  felt  in  holding  such  plea  bad  upon 
demurrer;  and  yet  the  all^ations  of  such "^ plea  would  agree,  in  principle^ 
with  the  facts  proved  in  the  present  case.  ^     ^ 

When  this  view  of  the  case  was  mentioned  at  the  argument^  the  senior  ooun- 
sel  for  the  respondent  observed,  that  there  is  a  presumption  in  favour  of  tbe 

(1)  Vide  No.  AW,  Allsopp  vs.  Scott,  1842,— 407,  Allsopp  vt.  Buck,— 409,  AUaopp  «». 

,  Buck,— 415;  Allsopp  v».  Gibb8,—412,  Allsopp  v».  Gillard.    In  the  article  223S  of  the 

Code  Civil,  it  is  the  word  aultur  that  is  used,  but  our  custom  uses  the  word  prtdiettieur 

not  only  in  the  article  respecting  the  prescription  of  thirty  years  without  title,  but  also 

in  the  artiqles  respecting  the  prescription  of  ten  and  twenty  years  with  title.    V.  articl» 

-11^  114;  aornyrraep;  ■■.-■-^-.-. , -. j. .----■-.-—..-.    .     ,,. 
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second  possessor,  th*  ho  .S  entitled  to  the  possession  of  the  first.    No  authority,  stodd«tM -. 

however,  was  then  e.ted.  or  has  since  been  submitted,  in  support  of  this  view      i^  ' 

which  «.  opposed  0  the  opinipnsk  troptong,  Dunod,  and  oth«  writers  on  this     ^^ 
subject,  f«'<Jy  adverted  to  and  it  wiU  be  recollected  that  the  Court  of  King-. 
,        Bench  at  Montreal,  Chief  Justice  Vallidres  being  president,  refused  to  admit 
such  a  presumption  even  to  support  a  claim  for  improvements        ' 
Upon  the  whole  it  seems  to  me  that  the  plaintiflF.  showed  a  good  title  to  thet 

and  in  dispute  name  y,  the  grant  from  the  tones- of  Lon^^^^^^ 
therefors  that  the  defendant  was  not  entitled7o  succeed  on  accouilt  ^i  the  ;eak  ' 
ne«  of  his  adversary.     And  Tarn  further  dT^pinion  that  the  defendant  was  not 
entitd  to  succeed  on  account  of  his  own  strength,  because  he  could  not^add 

TLi!tr:^  H . "  r- ' "'  v^^-^^^-  ^^^^  '•>"»  •»« '-  -t  entity  to  • 

thejudgment  which  has  been  rendered  in  his  favour  ^  ' 

^e  defendant  «  not  entitled  to  avail  himself  of  the  possession  of  Huot ,  and  this 
being  admitted,  it  ««ms  to  „e  to  follow  that  the  pl2tifl^.^oSe  Utle  «d   cto 

ofpos^^ion  (by  their  admitted  ««/e„„)  are  long  anterior  to  the  pos8e«,ion  of' he  *  « 

defendant,oughttorecoverthelandindispute.l.m.however,alone^^  .         ^ 

Jstil^.  ''^"''^'''•-^""*^^  - 

lo.^  En  fait  je  suis  d'op(nion  que  le  d^feudeur  a  fcit  sa  preuve,  o'est-A-dire 

q«e,  tant  par  u.  que  par  ses  pr^d^^urs,  il  apos«5d^  par  I'espaie  de  trenti 

ans,  ainsi  que  I'eJtige  I'article  1 18  de  la  ooutume  de  Paris  . 

2o^  Le  point  de  droit  soulev*  par  les  appelant*,  est  que  Lefebvre,  i•int^ 

»^.  ne  peut  jomdre  la  po^ession  de  Huot  a  la  si^i'nne,  n^ar,ant pa,  prouv^  ^^. 

4tatt  avx  droits  du  dit  Ituot.  F'^vt^i  ju  »t , 

■    En  ^et,  i'intimd  n'a  pas  produit  e't  n'a  pas  invpqutf  de  titre :   il  s'est  cbn  ' 

tonte  d'tnvoquer  le  fait  de  la  possession  de  -on  pr^dWa^Huot  td" 
jomdre  oette  possession  4  la  sienne.    L'artiole  118  jui  donnait  ce  dloTt    «  sup.  t 

postfqu'ilnefasseapparoirde  titre,"  portelesusdit  article.  ^ 

Les  appelant  ont  oit<J  plusieurs  autorit^Js  qui,  dans  ce  qu'elles  wuvent  avoir 

an-  et  plml  particuliAment  aux  vices  qui,entachent  ces  prescriptions,  tous  plus     ' 

,^*«roo.t6  par  l<«appelant8.  Z)«„od  a  aussi  *te  pittf  p„ 
Vunod."  ajoute  Troplony,  au  no.  442,  '-'est  ici  tLsuspecte;  il  V^^tl 
S-onte  son  guide  Vbituel,  d'Argentr^,  e^  n'a  pa-  fait  attentiin  A  cette  d^ 
n^u  savant  intorpretede  la  coutame  de  Bre^ne:  "  Lorsque  not W        .        •       ' 
^  rogeon-  no-  ,n-titutions,  nous  trouvons  que  I'usuge  du  bitrreau,  le  1^0^ 
;;'n.e«t  da  peuple,rautorit6du  droit  national,  noZitaft^^^^^^  " 

«  le  L^  -tj"  P«Wtque  r»emport<J  che.  nou^  et  nous  avon-  ydulu  coLlider 
-  •»  °'"°"°« "^g  ghq'ea  et  trapquiliser  le-  acqu^reura."        -     ^     -     «»°aouaer 


/. 


.-yt« 


„„^         ,  ■  P°  P*""^'  peut-etre  que  d'AigentnS  n'a  ainai  parliJ 

que  pour  h  ooutume  de  Br^agne ;  mai-  t«l  «tait  le  droiTcommun." 


n 


36 


COUKT  OP-QUKHN'S  BBNC»J  1863. 


8tod<Urt,  et  al 
nd 


^  II  DouB  8uffit.de  comparer  lea  trois  articles  de  la  ooutame  de  Paris  qui  ont 

Miljrw.  "PPort  aux  deUx  prjncipales  divisions  de  la  prcacription.  li'artiolo  113,  (pres- 
cription do  IQ  i^  20  ans)  dit :  "  djuite  litre  et  de  bonnfi/oi,  tant  par  lui  que  par 
Bcs  pr<5d<5co88cur8,  dont  il  a  le  droit  et  cimse...  "  et  Partiole' 11 4  (sur  la  mfime 

prcfcription)  "  par  lui  et  ses  prdddcesscurs,  deiquet$  il  a  le  droit  tt  cauie 4 

juHte  titre  et  do  bonne  foi "  \ 

Dans  I'article  118  (prescription  trentohnire)  on  trouve  bien  les  mols  tanf 
par  lui  que  pur  scs  pr^^Jpoeaseurs,"  maiH,  ni  avant,  ni  aprfis  on  ntf  trouve  oeux  : 
"  dont  il  a  le  dr^t^etoause,"  non  plus  que  ccux :"  ji  juste  titre  ^  de  bbnne  foi  " 
des  articles  ll3^et  114,     Puis,  on  lit,  de  plus,  dans  I:arti4ll8;  "suJpoFd^ 
qu'i^e  fasse  apparoir  de  fitre."     En  prescription  de  10  oit  20  an8,"il  faut  ud 
titri;  A^iiluP,  pour  avoir  ilroit  aja  conjonotion  de  posscBiIion,  il  faut  que<elui' 
^qui  invoquc.la  prescription  ((tablisse  qu'il  "  a  le  droit  et  cause"  "de  son  pr<5d<5- 
ccsseur,  soit  H  titre  universcl,  tel  qu'un  h<5ritier,  soit  &  titre  partitfulfer,  tel 
qu'un  apheteur.     Rien  de  cela  n'est  oxjg^  en  prescription  trentenaire.     "  Celui 
qui  n'a  ni  titre  bi  bonne  foi,"  dit  Troplong,  au  no.  819,  "  prescrit  centre  toutes 
les  actions  personnelles  et  r^ellcs  par  trente  ans."     C'est  en  commentant  I'article 
2262  du'Code  Civil,  que  Troplang  s'cxprime  de  laWte,  et  I'on  sait  quecet  arti- 
cle est  ainsi  con§u :  "  Toutes  les  actigns,  tant  rdelles  que  personnelles,  sont 
"prescrites  par  trente  ans,  sans  que  celui  qui  all^^'ue  cette  prescription  soit    i 
"  oblige  d'en  rnpporter  un  titre,  ou  meme  qu'on  puisse  lui  opposer  I'exception 
"  d^duite  de  la  mauvaise  foi."     C'est,  en  ce  qui  pent  regarder  la  question  qui    ' 
nous  occupe,  la  simple  r^p^tition  de  I'article  118  de  la  fcoutume  de  Paris.   ' 

Cet  article  permet  4  un  d^fendeur  qui  est  trouble  et  qu'il  exempte  de  faire 
"  apparoir  de  titre,"  de  "  bonne  foi,"  non  plus,  par  consequent,  qu'il  "  a  ^e  "droit 
et  cause"  de  son  pr^dAsesscur,  de  joindre  seulement  la  possession  de  ee  prtfd^ 
cesscur  i^  la  sienne.  Voilil  toute  la  wfepve  que  la  coutume  exige  da  d^fendeur^ 
qulipvoque  la  prescription  trentenafre^  C'est  un  simple  fiiit  que  le  d^fendaor 
a  la  liberty  et  le  droit  de  prouver,yns  prouver  en  mfime  temps  les  rapports  qui 
ontpuexister  entr©  lui  et  son  pr^d^cesseur.  Autrement,  il  faudrait  aller  aa 
dela  de  I'article  118,  et^dire  qu'il  exige  ce  qui  n'y  est  pas  6orit,  9a  plutfit  qu'il 
cXige  meme  le  contraire.de  ce  qui  y  est  6crit,  k  savbir :  "  suppwtf  qu'iUe  fasse 
apparoir  de  titre."  ■—'  • 

Si,  en  pareil^as,  un  d^fendeur  doit  8tre  tenu  &  faire  la  preuve" des  rapport* 
qui  ont  pu  ^xister  entfe  lui  et  son  predAjesseur,  ce  ^ e  pourrait  etre  tout  au 
plus,  ce  me  semble,  qu'une  preuve  verbale.  Or,  des  t^moins  prouvent  que  I'in- 
tiw6  a  acquis  de  fiuot  ou  de  ses  h^ritieip.  ' 

Je  suis  done  d'avis  de  confirmer  le  jugement. 
-  J^UVAL,  ^.— I  concur  in  the  judgment  which  is  now  being  rendered,  on  the 
ground  that  tUe  land  id  dispute  is  proved  to  have  been  in  possession  of  Pierre' 
Huot  before  and  at  the  date  of  the  concession  deed  to  Montgomery  in  1809 
We  have  firft  old^adame  Qrtfgoire,  a  daughter  of  Huot,  who  was  70  years  of 
age  ^hen  she  was  examined,  who  swears  she  was  born  on  the\land,  and  that  her 
father  lived  there  until  lie  died,  about  33  years  ago.    Then  we'  have  tbjieyi. 
dence  of  Michel  Par<S,  who  was  80  JfArs  old  when. etaminod,  who  twean  that 


Pietre  Huot  died  about  30  years  ago,  and  that  he  was  then  in  possession  of^S^ 
land,  and  had  been  tiontinuo^sly  in  possession  of  it  for  upwards  of  30  veare.* 


(,  ' 
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..r.';?L'i-r;tp'^;-^^^^^^ 

^11  .,1  ^  diBcil.  de  ,»,.i,4  ,„.( ....  ..„i,  4  ,^,j  J.  ,,„^  _,^  j^  ,,_^^^  _ 

.18  d.re  qae  ce  mot  signifie  ou  implique  cession  de  droit  d  q«e Lue  ttre  ?  it 
coutume  se  tait,  m.is  la  raison  ne  Jmble-t-olle  paa  no«  sugg^^u'St^^^  ou  J 
apparai^quelque  rapport  e„tlilTe8pr^d^<»sseu„W  , 

Mssion,  pretend-  unir  cellos  de  gens  aveo  lesanels  il  n«  rJ^l  *  ^^,  -^^ 
»oindre  Hpa  ?  Cela  me  parai  Jt  asseHrZhlable  '     ""  '       "'  '' 

qui  serwent  dansle  cas  de  se  prdsfentor,  oii  en  est  la  preuve?  4  ' 

Les  Huot  et  les  Guertin  ayant  eu  la  possession  avant  le  titre  des  seiirneun,  A 
M^^mejy.nes'en  suivrait.il  pas,  ai^utefbisfemot;^  / 

Woinsde45.rJents.:r^rra?:::r^^^  / 

dwCiw  L  ,    T  "'"  "*  ""^'^  '^•"^  «*  aboutia^mts.  et  moina 
^JS::.SS::ir''"""*^™-    ^'^'-^'-^.I'-tion.teHiliu-inten.  / 


...J-  »  ■■ ).' 
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COUR  SUPERIfiURE. 

ST.  HVACINTirK,  28  NOVEMBRK  1803. 
Coram  SlcoTTl,  J. 
>fo.  754. 
MERRILL  M.  IIALARV. 


JiTnt:-Quol'»cqu*reurdeblen»  imm,oublei  par  oontrat  anUridur  au  iUtnt  23  VIetorIa,  obap.S^ 
|iiut,  It'll  cm  Uoubl..  ou  a  (lo'fort.Hi  ralaona  jlc  cralndro  dftre  troubl«  par  action  liyiioth*- 
calre  ou  en  rovendtcatlon,  rot.rdor  l«  palpmpnt  du  prIx  d'aoliat,  JuKqu'i  ee  <)ua  le  rendcur 
alt  fall  ceiw  oo  trouble,  tout  comme  i'il  ttalt  ao<|u«rcur  en  vertu  d'un  contrat  DMt6- 
rleurieettoloi.. 


-JiC  dcniandeur  r6c4aine  Ipfrix  do  vcnte  d'un  immoubie  vendu 


1*ER  Curiam  ; 
le  7  juillct  1857. 

Lo  ddfcndcur  plaido  qu'il  a  juste  sujot  de  craindre  d'etre  trouWA  par  des 
actions  hypoth<5oaire8  ou  en  revpndioation,  a  raison  dee  droits  acquis  sur  I'M- 
ritage,  au  proBt  de»  Mesgicurs  Woods,  les  vendeurs  du  dcmandour,  et  dont  le-- 
contrat  de  vente  a  6t(5  cnregiatr<5  pour  la  conservation  de  leur  priviWge.et  bypo- 
theque  de  bailleurs  de  fonds. 

Le  dcmandour  par  ses  r^ponses  attaquo  le  droit  du  defendeur  &  Taire  valoir  oe 
moyen,  parce  quo  lo  statut,  chap.  59,  23  Victoria,  n'a  pas  d'cffet  r^troactif,  et  ne 
peut  s'appliquer  aux  oontrats  de  vente  pas8<<3  avant  le  19  mai  1860. 

Quelle  (Jtait  la  loi  sur  la  vente,  avant  1860  ? 

Lo  vendour  devait  livrer  la  chose  vcqdue  et  garantir  I'acqu^reur  dans  sa  pos- 
session ct  centre  tons  troubles.  L'acquereur  devait  payer  le  prix  convenii  ;  et 
ad<Sfiuitdu  paiement,  le  vendour  pouvait  retendiqner  la  chose  vendue  oomme 
t!»tant  encore  la  sienrie ;  le  contrat  de  vente  n'etant  parfait  que  par  la  livraison 
de  la  part  du  vendcur  et  par  le  paiement  de  la  part  de  l'acquereur. 

La  loi  do  1860  n'a  pas  abrog6  cos  dispositions. 

II  y  avait  bien,  avant  1860,  une  jurisprudence,  qui  (Stait  loin  d'etre  ^niformi 
ct  universelle,  appuy^  sur  I'opinion  imposante  ^e  Pothier,  qui  allait  i  itablir 
que  racqu<5rfur  ne  pouvait  refuser  le  paiement,  4  raison  de  la'seule  orainte 
d'4viction  ou  de  troubles  qui  pourraient  surgic  par  rexercice  de  droits  hypoth^- 
oaires,  et  qu'il  fallait  un  trouble  constat^  par  poursuitejudioiairepour  permettre 
a  l'acquereur  de  refuser  le  prix.  ^      , 

Pothier  ne  cite  qu'un  arrgt  rendu  en  1669;^  qui  avait  ainsi  jug6.  •  ^. 

Cette  opinion,  qu'on  pr^tendait  fonder  sur  le  c|roit  rtftaain,  si  propre  par  ses 
subtilitds  &  permettre  differentes  conclusions,  n'^tait  pas  aoceptee  par  tous  les 
jurisconsultcs ;  et  c'est  dans  les  textes  m&nes  des  lois  romaines  que  Ton  cherohait 
lapreuve  que  cette  opinion  dtait  contrairo-  i  la  loi  et  4  la  jurispmdenofr 
romaines. 

Car  loi  romaine  b&sait  le  droit  4  la  propri^t^,  non  pas  sur  la  conTention,  mais 
sur  la  tradition.  Le  contrat,  la  convention  seule,  nefesait  pasacqu^rir  ledomaioe; 
il  fallait  qu'il  y  eftt  tradition.  Cette  doctrine  de  la  n^essit^  de  la  tradition  pi^ 
valut  en  France^  dans  les  pays  de  droit  €orit,  mais  non  dans  les  pays  coutumiew^ 
maifl  non  dans  la  contnme  et  vieonit^  de  Paria  f!,.ln  fnt  jng^  ^ang  ^  kbi,-«i>- 
1726,  pur  le  parlement 
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De  Grilnville,  qui  rapl^jt^bot  arrftt,  dit:  "  Lb  question  p«ratt  oonnid^rable, 
parce  quo  l'uutorit<^  dos  i^titn  paruimiut  contrairc  A  des  prinoi^  d'<Jquit6,  qui 
fesaioot  uno  grando  impro^cju,  Nonobatant  ooh  autorifpllh  a  d<$oid<$que  la  loi 
"  Quoliea  "  n'oo  tftait  poii^  an«  dans  la  ooutumo  deJParla." 

Cetto  loidtait  dnna  ooB^toimea:  Qiiotie,  duohui  in  lilidum  pmdium  jure 
d»tralntur,  tnam/e$tijut(iieit,  cum  cui priori  IradiUum  ett  in  d,  tinendo  domi- 
nie esie  piitiorem.  '.* . 

La  loi  «•  Quotlea  ^  if^t  pj»i  rcyue  en  Canada.  Ainw  ju^;«J  on  apjiol  en  183fi 
dans  la  cause  do  BowJn>  t«./Ayor,  ot  on  Cour  Sup«rieu*'o,  dans  Dusseau  vs.' 
Daigneault.  <■      \i  . 

Cotte  n<5ce88itA  do  l«;twdltlon,  quo  lo  code  franyais  a  rojef^  ot  quo  notre 

junsprudente  a  <Sga|c«ieiJt  r<5prouv6o,  est  la  h&Ke  do  I'opinipn  (Jo  Potliior  wr 

rex.5(!ution  du  contrat  llo  vonte,  ot  il  est  importuiit  de  constater  co  fi.it  pour  bleu 

comprendre  los  divorgonocs  dopinions  sur  urto  autre  sortc  du  m<im  confrat  ct 

*  sur  d'autres  textes  d«  la  loi  sur  le  ni6me  sujet.  '  \  ' 

Avant  1860, 1'acqutfreur  poavait-il  refuser  le  prix/aTunt  qu'il  y  cftt  trouble  ? 

Doniat,  livre  1,  tonle  2,  8<!ction  3,  No.   11,  ensoigne  quo  :  "  si  l'ac<iu6rcur 

d<5cottTre,  avant  le  paiement,  qu'il  soit  en  pAril  d'dviotion,  et  s'il  le  fait  ^ir,  il 

ne  pourra^tre  obligd  de  payor  le  prix  qu'aprdsqti'il  aura'dUS  pourvu  H  sa  8ftr«ii." 

C'est  4  Domat  que  Io»  rddaotcurs  de  code  ont  einprunt<5  uno  disposition  muio- 

gue  d  cclle  que  nous  avons  <5crite  en  1860. 

Bourjon,  vol  1,  page  477,  no.  10,  dit :  "  Lorsqu'il  y  a  p<Sril  d'dviotion  et  que 
le  p^ril  est  j^ridiquement  prouv<5,  le  prii,  quoique  ichu,  ne  pout  fitre  exig<i. 
Cette  suspension  de  paiement  est  fond^o  sur  une  souvcraine  <5quitd."  Au  No. 
12,  "  d^couverte  faite*  par  I'acqudreur  que  I'hiJritage  est  sujot  I  un  douair« 
coutumier,  suspend  I'exigibilitd  de  moiti^  du  prix;  c'est  route  d'autrui,"  dit 
Bourjon,  "  oe  qui  est  bien  suffisant  pour  fonder  la  proposition." 

Cette  seconde  citation  de  Bourjon  ftit  voir  que,  par  les  mots  "juridiquement 
proav<5,".  olt  autour  o'entendait  pas  parlor  de  poursuitesjudioiaires. 

II  est  important  de  rappeler  que  Domat  et  Bourjon  se  fondaient  sur  le  droit 
remain,  qui  voulait  que  "ante  pretium  solutum,  domini' questione  mom,  pre- 
Um  emptpr  solvere  non  cogitur,  nisi  fidejussores  idonei  a  venditore  ejus  evic- 
ttonis  (geraniurj*    *  .  * 

Sous  I'empire  des  iSis  romaines,  qui  dtait  la  bfiso  de  I'anoienne  I^islation  ou 
plutdt  de  I'anoienne  jurisprudence,  la  seule  crainte  d'^victioft,  si  elle  dtait  prou- 
v6e,  avait  un  fondement  r6el  suffiaant,  pour  quo  I'acqudreur  ne  put  6tre  tenu  de 
payer  son  prix,  sans  caution,  mfime  &  I'^d  des  crdanoiers  indiquds  par  le  con^ 
trat,  pour  recevoir  le  prix. 

Colui  qui  aobdte  veut  acqiiirir  an  heritage  et  non  des  procAa,  dit  Denisarl,  en 
declarant  que  oelui  qui  avait  acquis  un  h^riUge  grevd  de  substitution  pouvait 
faire  risilier  et  annuler  son  acquisition  ;  et  il  cite  un  arrfit  qui  I'avait  ainsi 
jng6. 

La  loi  do  1860  a-t-elle  introduit  an  droit,  un  principe  nouveau,  en  statuant 
que:  si  I'aoqu^reur  de  biens  immeubles  est  troubl6  on  a  de  fortes  raisona  de 
<iraindi«  qu'il  sera  trouble  par  quelque  action  hypothf^aire  ou  en  revenVnaritin, 


il  aura  droit  de  retardOTla  paiement  du  prix  d'aehat  jusqu'4  oe  que  le  vwiasflt. 
ait  fait  cesser  ce  trouble,  a  pioins  que  lo  vendcur  n'aime  mieui  donner  cauiion- 
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int«  que  I'Mqu^nur 


I  «flnt« 


nemoDt,  ou  A  moioa  qu'il  n«  mU  ttipuM  «u  oootnit  de 
paier.  nonotwUnt  ed  trpuble  ou  oraioUi  de  tel  ttouble  ? 

Cl  n  ^r"\  ""«"  ^"  '■""'""  ""  ,'^vc„di„„tion.  telle  qul^ln^o  " 

^uJu^r  mT'    T  '•  n'*  "  '"/••  •*"  "«"  •*••"•-'  -  ^"  "^-^ 
Znt Tf         r         "     '^  """'^""'  '^  •>"«»  "•>'<«  Je  l«6».  die  e«t  en  tout 
poiat  oonfonue  A  IVprit  oomine  &  li  lettre  du  droit  rom.Irt 

Cott«  loi  n'.  fi.lt  quo  proclamor  ^e.  rtgle,  .duuHea  pr<!e6demment  eoikmo 
r.«on  60UU.  ■  et  vu  le  cpuflit  d'oplniony  ^ui  pouvalt  eiiateJ.  „o„  paa  aur  e  dX 
m.Mur  1  e«re,oo  do  eo  droit,  n'a  fait  L  formuler  une  dlapoaiSon  oonJnnl 
d  une  »..a.6re  p|«.  pr^ciae  u„e  rdgle  dLuIant  du  principolntieir  .  v    J\ 
t  r^nouo  dan.  toua  lea  teu.pa  :  ceiui  djilvrer  l.eho*.  vendue  et  de  mainC  ^ 
I  aoqu6reur  dana  aa  poaaeaaion.  ««in«uir 

loi ^a^it  '^^  'V'"'""::'?'*  "'^'  P-  'f'P''-''''''  P-"«  H^e  le  produit  de  eet.e 

*.ent  .„  re^ddo  que  Kacqu^Jreur  pourrait  4  i'.yenir  employer  pour  fitre  protZ 
dan.  «  poaae^sion.     Co  n'eat  pa.  !o  eentrat  qui  eat  attaqu/ou  IdificJ  daT^ 

lea  Buitea  du  eontrat  qui  «>nt  r^lemenUJea.     U  n6,eaait^  de  payer  A  Zp 
eoDVenu  n'a  ^M  .odifl^e.  n.aia  .1  quelque  ehoae  .  6i,  a^pdiSIf  e'e^t  TZ 

de  a^bordonner  A  r.vonir  I'exereioe  de  droigi  r^auJtant  do  loi.  antSre.  A 

eiiltd'iril'f  r"'^""^"!"''  **«  >•"««">».  fl«^  P«  «»e  loi  antirieure.  e.t 
ei^blo  d  aprAa  le  taux  perm.a  par  eette  loi.   Mai.  une  Mgialation  nouvello  pe« 
du^  au  crdaneier :  -  tu  te  era.  payer  dan.  tel  d^Iai.  sinon  ll  pre«ription  de  dTax 
an.^™  aeeord^  eont«,  lea  int^rfits.  quoique  la  loi,  «>u.  llpire  de  laqueUe  le 
pet  fut  fait,  ne  permettait  de  p^wrire  qu'aprd.  trente  an.  " 
A.na.  on  «  Jugd  quo  le  raehat  d'une  rente  eon.titutfe,  faute  par  le  dibiteur  de 

m  ;.W  ~1*  '»'"•  *-»'*»  «»•"  aan.  r4troagir  .ur  le  eontrat  a.6me.  "n 
rent  co„rr  1!"'?  «»«  eontrat,  en  d^retant  que  le  d<«biteur  d'une 
rente  cons Utu^  en  perp<Jt«el  peut  fltre  oontrrint  au  raehat,  .'11  ee«e  de  rem- 
phr  ses  obligations  pendant  deux  ana. 

mof^it"  ^"f  ?"*  '^""'  'T  ^'"^  «>"'«>''«'»«' »o««  ««•  loi  de  1791,  qui  n'ad- 
mr.  ;  :•  ^^^T'^'^^  «'  «»«'"  »'««Piration  est  ir^iv^  ^.is^  ^ 
lefermier  .  pu  oontinuer  I'ooeupation  par  taeite  reeonduetion,  en  vertu,  non  du 

La  v^l  .^"'"•'r''  T"?""  ^"^  '^''  ^"» »«"»«» »•  »^«'»«  reeonduetion. 
La  vraie  maxime  est,  que  le«  loi.  qui  interviennent  pour  garanUr  I'exAmUon 

,d^  eo^vent.on.,«,nt  appIieable.d«jourde  leur  ..notion  A  toL  le.  infr«,Uon., 
dertfpnmerj  et  cela,  »na  diiatinotion  de  U  ^  -     •  '      .  »^ 


date  daa  anntrat.  gui-coatieoiwat^ 
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«1 


'■1 


oea  ooDT«Dtiooa;  aut^ent,  on  vermlt  I'^trange  anomalle  du  oohooora  ind^fini 
et  durant  dea  ai«)olea,  de  iota  %ialaUoDa  difftfreotea  aur  I'eieoution  d'uo  ueina 
gaore  de  ooQtrat. 

Notra  r^me  hjpotliAcaira  Ait  prorond<{iiiflnt  modifld  par  la  lol  aor  la  pabllci- 
ti  da  hypothdquea.  Cat.e  lol,  fiiif  d.aa  le  b>t  de  proWg«r  la.  aoquAroura  et 
le8  crdanciera  oontre  lea  troublea  et  centre  \J  fta*5dea,  a  bien  Introduit  an 
ooumu  ay«tAmo,  paia  ello  n'a  poa  pu  abolir,  et  olle  n'a  pa.  aboli  lea  hypothA- 
quea  oonaUtudea  aulTanfr  ranoien  mode ; |fi,ai«,  dnna  rint<!rAt  gdn^ral,  olio  a  fort 
bien  dit  aiu  or<$al<oiera,  et  aana  r«roagir;  voua  ferei  in»)rir«  voa  hjpothdquea 
dana  telle  fbrme,  dans  tel  d<Jlai,  ainon  voua  acroi  <ldcliu8. 

Notre  loi  de  1860  oat  pryiique  dany  lea  tcrmca  do  I'article  da  code  fVqnQuIa 
Ce'diapoaitif  de  notre  regime  hypoth<Scaire,  n'dtant  qUo  pour  garantir  rei«5oution 
dea  conventions  et  assurer  lea  justea  ^roiU  do  ohaque  partie  dana  raooomplisM^ 
niont  et  dan.  Jes  aultoa  du  oontrat,  ne  aoumot  pas  le  pws<J,  mai.  seulement 
1  arenir,  i,  I  empire  de  la  loi,  et  n'a  pas  d'effot  r^troactif. 

C'est  aa  tribunal  A  decider  a'il  y  a  juste  aujot  de  orainte  de  la  part  do  racqurf- 
rear,  quand  la  question  sera  souniiso  plus  tard.  Aujourd'hui  il  n'y  a  qa'A  pro- 
noncer  aur  la  nSponso  en  droit  du  domandour  il  la  premidre  exception  du  ddfon- 
dcor;  et,-pour  les  raisons  qui  viennent  d'etre  indiqudes,  la  cour  difelare  oetle 
r^ponse  en  droit  mal  fondde  et  la  ddboute  avoo  ddpens. 

^  R^ponse  en  droit  renvoy^v. 

Bourgeoh  et  Buchand,  pour  le  domandeur.  *    . 

R.  E.  Fontaine,  pour  le  d^fendeur.  ,  ,  " 

(P.B.)  '    •  Vj     ,  .  . 


Manlll 

VI. 

lUlwy. 


S 


^  MONTRKAL,  -aUT  OCTOBER,  1863« 

^  „  CoTfttn  BerTBClot,  J.,.  * 

No.  1062.         ••  "    -  - 

'  Jo$eph  vi.  Joseph. 

'"^•"«  •  •»*^'^  penpn.ll,  *er»«d.  It  1.  not  ne«««ry  to  prove  the  serTlcTof  To  «,*^ 
P^  by  jUBd.v1t.  nor  th.t  £e  orlftaiU  writ  wa.  exhibited  to  the  wltne...  nor  (Cunder^ 
made  of  ftet  or  expeniM.  '        •u-vwuuwwm 

This  was  8  rule  against  the  defendant  who  resided  in  the  city,  and  had'b^ 
personally  served  with  a  sulfx^na,  but  failed  to  attend,  to  show  cause  why  he 
should  not  be  committed  for  contempt. 

Porman,  showing  cause,  contended  that  the  application  waa  fatajh  defeo- 
tiw  for  want  of  proof,  by  affidavit,  that  service  o§  the|mibpana"hlid  been  per- 
wnally  made,  that  the  original  had  been  exhibited,  and /hat  tender  of  foes  or  m- 
penses  had  been  made,  and  cited  in  support,  2nd  Tailor  on  Evidence  §  1 142^ 
llZ4-Garden  vs.  Oresswell,  2nd  Meeson  and  Weteb),  p.  318,  and  Sexton  w. 
iJoston,  and  Bgan,  Int.  party,  5th  L.  0.  Jurist,  p.  34ji. 

f!?"!!'J^M?^'*^°^'^'  argued  that  howeve^  necessilry  it  may  be  in  Biiglaod 


M 


trit^^oouldTrot  be  losined  On  in  Xower  Can- 


ada.    In  England  the  Bubpflenaia  not  served,  as  here,  by  a  public  oflioer.    When  / 

./  '''£■■ 


■<tv 


BUPKUIOU  COUBT.  im. 


Jowph 


•*  

thorarora  an  •pplioatlon  iiko  the  pr«Mnl  ia  m«l«  in  England,  proof  of  Mrvlc*  by 

aiRJavit  in  abaoluteljr  noonnaary,  otherwiM  the  (lourt  would  b«i  without  nritlono* 

that  a  HubpiBna  waa  aerfod  at  all,  niuoh  leaa  that  it  waa  acrved  p«r»onally.    lUn, 

on  Jt]i«  oontrarj,  wo  hafa  lh«  return  of  acrtlco  bj  the  public  officer  made  en  bi« 

oath  of  office,  end  have  oon»w|uontlj  no  need  for  an  affidavit;  all  that  the  aft- 

davit  could  oaUbliah  beinK  already  fiilly  aupplied  by  the  official  return.     Then 

u  to  the  neeeaaity  of  exhibiiing  the  original  writ,  no  luch  praolico  hai«  ever  pr^* 

failed  in  thia  country.    And,  upon  the  (|Uoalion  of  previoua  tender  of  fooa  or  eg- 

pena«fl,  a  witn«ait  maiding  iu  the  city  waa  bound  to  attend  under  our  ayateB, 

without  auch  previous  tender. 

Pi«  CuftiAM :— I  can  aee  no  difficulty  in  maintaining  the  preaent  rule,  but  ai 

thia  ia  the  flrat  oaao  that  I  am  aware  of  where  the  proooedinga  have  been  allow- 

„  «1  by  the  witnoaa  to  proceed  ao  far  aa  the  maintaining  of  the  rule,  I  ahall  grant 

the  defendant  a  locui  pfnilentw,  and  order  him  oonseqaently  peremptorily  to 

appear  on  •  fixed  day.     In  mainUining  thia  rule  I  do  not  hiwiuta  to  aay  that  I 

am  agaiuat  the  defendant  on  all  the  poinU  raiaed  by  his  counaol. 

a,      .       „    .  ilula  tit  contempt  maintained. 

Strachan  Bethune,  for  plaintiff. 

•Abbott  <t>  Dorman,  for  defendant  V  i 

MONTRBAL,  Slav  DRUBMBRR,  1863. 

Coram  Smith,  J.  -      • 

No.  1404. 

.'■V  ■  ' 

Chapman  vs.  Nimmo. 

H8U>:-1.  Thatif  Ub«eoii»end«dthBlthe«IIflMtloii^ofa|i  andavit  fcra«a.  er.  beter*  Judcaaat 
are  not  triM-and  tHM  thu  ta:tur:  ihould  iM  <|iiaiki*d,  the  only  proper  mod*  of  dolna  m  It  b» 
an  eiFoeptlond  ta/ormc. 

a.  That  if  •  plot  oontalni  allegatlona  and  oon«liulon«  properly  •ppertalnlng  and  pesallar  ta 
two  dim>roDt  cla«<M  of  plot*,  and  they  aro  oapablnof  IxAttR  leparated  ttom  Moh  othar-lhoM 
which  do  nut  proporly  bAlong  to  the  plem  fyled  will  IJI  r^eoted  trom  it  on  demurrer. 

BtmMt.  That  the  more  oorroet  oouna  would  be  to  i^twt  the  whole  ylaa  iptlUaara  to  r». 
plaad.    ■  .  ■         ■;»  ^       ,  ■;..^^^; 

Action  on  promiseory  motea  not  matarod— oommenoed  by  #«7ar;  befor* 
judgment.    The  affidavit  waa  in  the  usimI  form. 

The  defendant  fyled  preliminary  cxoeptiona— on  grounds  which  did  not  tr»- 
verae  the  allegations  of  the  affidavit  aa  to  tha  alleged  secreting— and  they  were 
dismisaed. 

He  then  fyled  a  apecial  p|«a  to  the  merits,  in^whioh  he  alleged  amongst  other 
thinga:-f-  ■.  ,,.  ■.'; " 

1.  that  the  defendant  was  not  Insolvent,  that  the  action  was  therefore  we- 
mature.  "^ 

2.  That  the  defeiidant  was  not  about  to  secrete  hb  estate  and  effeota.         _____ 

3.  That  he  never  did  secrete  his  estate  and  effeota.  ~''^ 

4.  That  at  the  time  of  the  institution  of  the  action  the  plaintiff  was  not  the 
holder  or  owner  of  the  notes  sued  upon.  . 

"  Aitdjici  imnHnded  that  tho  affiJavil  ba  detiUieJ  uiijugtiflablB  aBtAnWfcfrmed  ^^ 
aad  the  icu^rrit  quashed ,  and  further  that  the  action  be  dismissed.  * 


w 
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Tk«  pitiutiff  demurred  to  thoM  portioai  of  th«  pirn  and  •onoiuaioaa  whioh  M- 
mJI«<J  thoufBdavit  and  the  writ  of«i;  ar :  and  prajed  that  the*  niahl  Im  n- 
j«ot«<l  fVom  it. 

Abboil,  Q.O.,  for  plaintiff  cited  the  oaao  of  Hubbard  »>  Kemp  (Sap.  Cftort. 

Moojreal, mi,)  in  attpporl  of  the  damurrer,  and  urxed  that  the  plaintiff 

fi.llowe.1  the  ordinary  course  in  ««king  to  atrike  out  the  obJMtionable  portiona 
of  th«  pl«a,  to  eaUblinh  that  the  objeotiona  to  the  affiJuf it  and  «<.  ar  ahould 
hafe  been  taken  bj  eioeption  d  ta/ormt,  ha  oiled  Loali,  ,•.  Molaooa  Ikok  (S 
h.  C  Jur.,  p.  I.)  j  .  ^ 

Mocme,  for  defendant,  urged  that  the  plea  only  took  iaaua  with  the  allegationa 
oooutned  lu  the  declaration -and  contended  that  the  plaintiff  could  not  allege 
iDOOoaiatancy  in  the  dofendant'a  plea,  ainoe  it  only  traveraad  hia  own  deoltra- 
Uon  in  the  order  in  which  the  allegationa  appeared  ther«. 

He  contended  that  although  the  caao  of  I^«lio  ...  the  Nolaona  Bank  eaUb- 
liahod  the  doctrine  that  queationa  upon  the  affidavit  could  bo  tried  hj  rx    d  U 
forme,  that  oaa«  did  not  go  ao  fkr  aa  to  abow  that  they  could  not  alao  b«  tried  ' 
by  a  plea  to  the  merita.  ^ 

_  Mboti,  Q  C  ,  in  reply  argued  that  fVom  th«  fact  of  an  allegation  being  in  the 
d«ri.r.t.on,  It  did  dot  follow  that  it  could  be  traveraod  by  a  plea  to  the  merita 
•ndinaUDccd  allegationa  deacriptive  of  quality,  domicile  and  the  like,  whioh 
oould  not. 

And  that  if  the  iaaaea  raiaed  by  the  piM  upon  the  affidavit  and  writ  of  «•'  .• 
ar.  could  properly  be  tried  opon  an  «.  <k  la  forme,  they  eould  not  be  ao  tried 
upon  a  ploa  to  the  merita,  aa  >ther«  waa.  a  broad  di«tinotipn  between  the  aub. 
ject  matter  and  purpose  proper  to  ih<m  two  claaaea  of  plcaa,  whioh  render«d  it 

,  zrslL'^'  "*  ""^  "'^";  ''"^^'  "^^  ""'^  ^  •pp-p-»«  *« 

Smith,  J.-The  objection-  to\he  aftiivit  and  .«  .-  ar  .  are  plainly  inoonaU, 
tent  with  the  remainder  of  the  plea  wliioh  attacks  the  foundation  of  the  plain- 
tiTa  action.  I  am  of  opinion  that  in  au«h  caw«,  the  proper  courae  would  be  to  reject 
the  pleading  which  ia  defective,  and  dlow  the  party  to  i«ple«d-b«t  the  praotloe 
of  the  Court  haa  undoubtedly  been  to  atrike  out  objectionable  parta  of  t  plea  »ai 
leave  the  remainder.  Though  I  conaider  thia  practice  extremely  unaatLBfactory 
and  inconvenieht,  I  feel  myaelf  obliged  to  follow  it,  jnd  ahall  act  in  thia  oaae  in 
conformity  with  it.  "  ^^ 

The  clauaea  of  the  piet  and  eonoluaion  oljioting  to  the  affidavit  wad  aa:  art' 
*re  therefore  rejeeted  with  oosta.  * 

Demurrer  maintaiaed. 
ilftftoW  <fc  Dorman,  for  pliintiff.   .  n'* 

Jtffltrae,  for  defendant.  ^    A 

;'(j.j.o.A.)  '■■■;'■.   .;   -    v  •■■ 


-3!W 


■if 


J!lZ'  .!n  '"">'"«  «••  citation  of  Hubbard  m.  S^,  u  appei;™  that  in  that  caae 
!ilf ''°p!!f  lT"r!'?  'P"^  of  thepl«>  only  andconlded  fa^Xuon^SSn 


the  whole  plea. 


•"•  «««»'nr-(D«yj  SiultlJ,  vnd^lfo 
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QUEEN'S  BENCH,  1863. 

,  MONTREAL,  12th  NOVEMBER,  1863. 

Coram  Sir  L.  H.  La  Fontainb,  Bart.,  Ch.  J.,  Duval,  J.,  Meredith^,, 

MONDELET,  A.  J.      ,        , 

.      Nob.  69,  12,  66.  ■'^. 

A/omJS:.i)aD»(f(Flff.  in  Court  below),  Appellant,  M. 

/  A  AND  '  "  ■ 

Alex.  McDonald  it  al.  (Defdts.  in  Court  below),  Respondenta  j 
The  said  Alex.  MaDonald  et  al,  Appellants, 

V  '  AND 

The  said  ^Vom  i:.  Z)aj;uZ,  Respondent ; 

AND  ' , 

John  W.  Ilojakint  et  al.  (DefenteAa  Court  below).  Appellants, 

■'■    ^        ■  AND 

The  said  JUose$  E.  David,  Respondent. 
H«i.D  :-l.  TJi«t  where  the  floori  of  s  bnUding  have  aunk,  in  eonaequenoe  of  Uie  iniuflloienet  of  tbe 
timber  lued  to  rapiwrt  the  bridginK  joiits  and  iloon,  the  ar«hiteott  and  superintclndenta 
and  the  oarpenten  and  Joiners,  employed  in  ereCUng  the  bnUding,  are  Jointly  and  seTer- 
ally  reeponiible  for  the  damages  incurred. 
■  a.  That  partiee  thu?  aolidairement  liable  may  be  raed  in  one  and  the  same  action. 
8.  That  in  eitlmating  such  damage,  allowance  will  be  made  in  fitvonr  of  the  architeeta  and 
,  eontraoton  for  what  the  work  would  originally  have  cost,  had  ttaiber  been  originall/  oted 
of  a  size  and  quality  BulDcient  to  support  the  bridging  Joisti  and  floors. 
4.  That  in  estimating  such  damage  no  allowance  win  be  made  to  the  proprietor  tor 
moneys  paid  by  hintto  his  tenants,  for  actual  expenditure  by  them  in  removing  out  of  the 
building  during  the  time  that  the  necessary  repairs  are  being  made. 

yjiese  were  appeals  from  a  judgment  rendered  by  the  Superior  Court  at 
Montreal,  on  the  28th  day  of  February,  1862,  condemning  the  respondents  and 
appellants,  A.  &  4.  McDonald  and  Hopkins,  Lawford  and  Nelson,  jointly  and 
severally,  to  pay  to  the  appellant  and  respondent  David  the  sum  of  £51  Is  8|d 
oy.,  with  interest  from  the  24th  Sept.,  1859,  and  costs. 

The  action  in  the  Court  below  was  brought  against  the  saicf  A.  &  A.  McDonald, 
as  the  contractors,  and  Hopkins,  Lawford,  and  Nelson,  aa  the  architects  aud  ' 
superintendents,  for  the  recovery  of  £420  cy,,  for  damages  incurred  by  David,  by 
reiison  of  the  sinking  of  the  floors  of  the  second  and  third  storeys  of  a 
buUding  on  Great  St.  James  street,  belonging  to  him,  in  WhittA.  &  A.  McDonald 
had  CTecuted  and  performed  all  the  carpenters'  and  joiners'  work  connected  with 
the  alteration  and  conversion  of  the  same  "  into  three  stores,"  ac<^ording  to  oerlKia 
plans  and  specifications,  prepared  by  and  under  thesuperinteuaence  of  tte  said 
Hopkins,  Lawford  and  Nelson.  The  linking  of  these  floors,  which  was  to  the 
extent  of  one  or  two  inches,  commenced  very,shortly  after  the  i&tores  wre 
occupied,  and  was  caused  by  the  insufficiency  of  the  timber  and  materials  used 
by  the  said  A.  &  A.  McDonald  to  support  the  bridging  joists  and  flooring. 

The  architects  and  contractors  severed  in  their  defedoe: 

A.  &  A.  McDonald  pleaded  firstly  an  exception  of  cumulation,  which  was 
dismissed  on  the  31st  December,  1869;  secondly,  an  exception  to  the  effect, 
that  they   were   "  mere  jobbcryJabouriBg^^rpeutonr  iiud   i 
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oontnllr.  ?    ^'^'''f'^'^*'""?  '^'^  ^'^^  *»«  <Jone  "  under  the  superintendence,        d.^* 
S^r-^h  '^:'  "'^  ""P""'*'  "  "'"•'  ""'P'''"''  Lawford  and  Nelson  Mooo^aet... 

It  If  .  t   '    r^uJ'  '^  "°*P'''"  *"  ''•^  »•"«  ''«^''»  -  -»«^«.  "d  further- 

hat  the  sinking  of  ^he  flours,  was  eaused  by  the  plaintiff  or  his  teLt,  havine 

"overioaded  the  floors  of  said  buildings,  at  di.ers  times,  in  a  careless,  neglgnl 

#ay,''andlastlya«/^/en,eaM/o«Aen/«,V.  ,  u«g.igenf 

thSl"?  Y^^'^-  """^  ^"^r  P'""'^'^  '"'  *"«P''«"  *«  '^'  f«"°.  «°  the  ground 

that  they  had  been  improperly  joined  in  the  action  with  A.  &  A.   Mc^nald 

"-^     which  was  dismissed  on  the  31st  December;  1859.  ™oiA)naid, 

They  also  pleaded-the  same  matter  by  way  of  exception  to  the  action  on  ltd  ' 

"  !I^1\  .  !  ""'!,      '"'P"""  '^'^  ""^S*''*  ">**  *»»«  ^'^'''^'''^^  now  pleading 

•    »  ?"*'*'"' ^''''"^••'g  ««t  oertainalterations  which  the  plaintiffi,roposed  to  make 

n.noIdbu.ld.ngbelongi„gtoplaintiff,sit«atedinGLtSt.jl^^^  ^ 

running  through  to  Fortification  lane,  being   the  building  in  the  pWnt  fs 

declarat.onreferredto,restrlctingandbindingthecOstofsaidalteration  S 
wlrr  .T'fr  r  T  ""^^  •-  •  P™P«'  -<»  workmanlike  mnnVa"^ 
were  found  fault  with,  and  were  by  plaintiff  and  by  his  directions,  and  werl  •     ' 

•  reduced  as  to  outlay  and  expensiveness,  the  plaintiff  insisting  o/tl^^^^^^^^^^^ 

«  the  id  f-      T  T  "  r"""*^'  '"'^^"'^  '^""^'^  ^^'^""'''^•J  todemolish 

"  s   «    .n?^-^  ^.^  *u'  '""'  "•'"*"•'  ^'^"^  ^''^^^  ^-S  ?»"«'•'  «»  th<^  said 

That  the  plans  and  specificationsWde  were  made  to  carry  oat  the  plaintirs 
sH  views  and  without  any  warranty  of  any  kind,  and  were  ^re^^ 

by  the  pla.nt.rs  request  to  suit  his  views ;  thatthedefendants  never  madel^e- 
representauons  .n  plaintiffs  declaration  referred  to ;  that  the  allegations  in  Z 
sa.dd^lara«on,,hat.thefl^^  ,,^,  stories  Tad  suniM^ 

.nche^  'by  .nsuflicency  of  th^  timber^sed  by  the  said  Alexander  and  AHan 

Md)onald  to  support  the  bridging  joists  and  the  flooring,  and  was  attribut"ble     - 
"toU.ewantofcare^kiIlandattentionofthesaidAlexa«de''andAlU 
and  Hophns.  Word  and  Nelson,  in  the  erection  and  complo^n  of  the  said 

of  the  defendants,  now  pleading,  is  so  vague  as  to  prevent  the  defendanto,  now 
plead.ng,  from  answering  thereto ;  that  the  said  allegation,  in  so  far  as  it  intends 

«  LlTr  vrT  *"  ?*  ^"^"'^"'^  "'''  P'^'*'"S'  •'  ^"'^'^'^  «l«o  ""y  joint  and  ' 

/'.^r.id'Srk^rif^'^^ 

«  Pelt*r^!?r  *''*  ^r*.""^'  '^**  ^""*  *'""'*'"«'  *»""'  by  Payette  and 

•«  m^l]  ;r    r^rrl^  ""^  ^'•^  «'•'*  ^«''^"'^''°»«'  now  pleading,  recom- 

"  m^  t  w.       T?  M  ''^'"  ^"''"'  '"•^  *^*  P'""''ff'  neverLless.^;omp^ 

"  T^      i  ^^'i  \?'^^'"'  ^^  '*^"°*'"8  •  •"'««  «»-  fr*"-  *«ir  contact!  to 
^^  ^t,  four  hundred  dollars:  thereby,  in  the  management  and  the  carrying  on  of 

«  ,?   7\*««rting  bis  own  right  to  control  the  performance  of  the  work 
as  weU  as  the  coat  and  the  mods  of  flanyinfr^  th^^Lu^  '  ' 


'i-"^-- 
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BjiTld  "  That  moreover  if  any  damage  was  caused  to  the  plaintift  it  wfis  by  his  the 

MeDoMidev^i.  "  plaintiflpB  agents  and  serTants,  and  not  by  the  defendants  now  pleadinR,  and  If 


/^ 


"  the  said  sinking  had'been  alleged  to  be  attributable  solely  to  the  want  of  skill 
"  and  care  of  the  defendants  now  pleading  instead  of  being^Ueged  as  in/the 
"  plaintiff's  declaration  is  set  forth,  and  if  it  were  proved  to  have  been  so/attri- 
"  butable,  yet  the  plaintiff  could  not  recovtfl"  the  danjage  set  forth,  whiob^is  not 
"  direct  damage,  flowing  from  such  want  of  care  and  skill  ax  from  negkiot ;  that 
"  moreover  the  said  plaintiff's  expenditures  as  alleged  were  not  the  legitimate  or 
"  necessary  results  of  such  alleged  sinking,  but  were,  in  fact,  wholly/bew  works, 
'      "  and  were  made  with  a  view  to  improve  said  property,  and  the  samle  cannot  be 
"  brought  against  any  of  the  defendants  or  recovered  in  this  actio:? 
They  also  filed  a  di/eme  au/onds  en /ait. 
The  cause  was  heard  on  the  merits  on  the  22nd  May,  1861,  and" David  then 
submitted  that  he  was  entitled  tojudgmentfor  $1550.75,  as  per  statement,  forming 
paper  68  of  the  Record. 
,      On  the,30th  September,  1 86 1 ,  the  Court  (  Hon.  Mr.  Justice  Smith  presiding) 
rendered  the  following  Interlocutory  order: 

"  The  Court,  having  heard  the  parties  by  their  respectiye  Counsel  upon  the 
merits  of  this  cause,  and  also  upon  the  motion  of  the  plaintiff,  that  the  several 
^objections  by  him  taken  atEnquite,  as  shown  on  the  fa<je  of  the  depositions,  be 
'now  maintained,  having  examined  the  proceedings,  proof  of  record,  and,  deliber- 
ated, doth  reject  the  said  motions ;  and,,  considering  that  the  said  plaiftliff  hath 
fully  proved  and  established  that  the  second  and  third  flooring  of  the  stores,  erected 
by  the  said  defendants  under  the  contracts  and  agreements  set  foptb  in  the 
declaration  of  the  said  plaintiff,  had  given  way  and  sunk,  as  complained  of  in 
and  by  the  said  action  ;   and,  further  considering,  that  it  hath  been  fully  proved 
and  established  that  the  sinking  of  the  said  floors  was  occasioned  by  the  want 
of  care  and  skill  of  the  said  defendants  in  using  insuflScient  materials,  inade- 
quate to  the  weight  of  the  flooring  to  be  constructed,  and  that  b^  reason  thereof, 
and  by  law,  the  said  defendants  became  and  are  jointly  and  severally  liable  as 
complained  of  in  and  ty  the  said  action;  and  further  considering  that  it  is  not 
satisfactorily  proved  what  sum  of  money  would  be  requisite  to  place  the  flooring 
In  the  condition  in  which  it  ought  to  be  under  the  terms  of  the  contract  entered 
into  by  the  said  parties  in  conformity  tp  thi  specifications  under  which  the  said 
stores  were  erected,  and  that  by  ^he contract  secondly  entered  into  by  the  -said 
plaintiff  and  the  said  Alexander  McDonald,  and  bearing  date  at  Montreal  the 
nineteenth  day  of  March,  one  thousand,  eight  hundred  and  fifty-nine,  the  speci- 
fications were  altered  so  as  to  meet  the  changes  set  forth  in  the  said  contract, 
apd  that  it  is  not  possible  to  determine  what  portion  of  such  new  works  had  re- 
ference to  the  flooring  exclusively,  or  to  the  sum  of  money  absolutely  necessary 
to  be  expended  in  order  to  remedy  the  defects  complained  of,  the  Court,  avant 
/aire  droit  on  the  amount  of  damage  which  the  said  plaintiff  is  entitled  to  claim 
by  reason  of  the  defects  complained  of,  doth  order,  that  withiil  fifteen  days  after 
the  entering  of  the  present  judgment  JBiKper**  be  named  by  the  said  parties,  aii 
now  d!ofice  by  this  Court  or  a  Judge  thereof  in  vacation,  and  said  Experts  will 
u4^li]rt»iHittiratt9it-of  the  said  spedfioations  under  itrn 
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to  be  first  duly  sworimfore  a  CommisBioner  duly  authorised  to  tike  affiZw         ^' 
toexpend  to  have  the  flooring  made  safe  and  sufficient  to  pieet  the  requirements 

di;':;Tet;Cn:r'""'*^'"^^^ 

re«S  rf ''f  g  *•»«  «'<'««»<'«  Of  the  Court  as  much  too  limited  and 
restricted  .n  its  character,  fyled  an  exception  to  the  judgment  and  declined 

Oathe  17th  February,  1862,  the  Experts  made  the  following  Beport  • 
The  undersigned  Expert,'  named^for  the  purposes  of  the  judgmen    n  th!- 
ca«.  of  date  30th  September  last  past,  being  dVsworn  before  a  C^^^^^^^^ 
'  1^  TT""*  ^"'  ^"'''"^  '^''''^^^  ^'^  '•>'»  C«"t,  do  submit  theS  owl 
Z  t:  • "  T^^'r"^*  ""'  '"'"  ''  ^»"«  ^-  ^•'«  ^««  consider  tionS 

J^eAlsaa^n^^S;^i:t:^r'^,^^^ 

^condly,  Having  visited  the  above  named'stores,  in  company  with  the  plain- 
ff  n  this  cause  Alexander  Mci)onald  and  James  Nelson,  tio  of  Id  fZlTte 
n  t  IS  cause,  and  being  fully  satisfied,  from  aUorough  inv^tion  of  tt^^^^^^^ » 
«g^n  connection  with  the  original  plans,  specification  apdJntract  in  aS^  "  ^ 

aCrnatronT" 'T""  "'^^^^^^ 

r,nd  andl-  .  T^  "'  """*'  '^"^  "^«  ^°'«  ''*"««  ^f  the  sinking  of  the 

fZ  anv  othe  '^   r  '''"  '^"^  ^'  *^«  '^^'^"^  «^  »^«  «»»>«".  «nd  not 

from  any  other  cause  or  defects  in  the  material  or  labour  employed  in  tie  buUd- 

"  «  •  J\f  ^  "PP"'"*"^  *"  ^^'^^  "^^''^'^  ^'  this  Court,  doth  state  that  he 
the  plaintiff,  bearing  date  3rd  Feby,  1859,  and  was  employed  by  the  pSiff 
to  make  out  a  new  specification  and  plan  for  the  strengthening^f  the  second  aid    ' 

^fo?7he  ■  ««/r'""*''*"''''**''^P"»«*«--^  ^-—  not  neT 

M^  for  the  support  of  the  top  ceiling  but  were  placed  there  for  ^ 

Sntract  ",  ^""^.  ^'""T  '^^^^""^  ^'^^  »«'  contemplated  by  the  origind 

nom  the  timbering  employed  by^  the  contractors,  defendant,  in  this  caW  wa! 
much  sU-onger  than  the  sizes  specified,  and  of  good  Und  timber.  T 

mlZ^I^  ^r'"^  '"f  ""^  theplansandspecificaUonsunderwhich  thUtorea 
^!!>!ff_^'/''^°!'^"'l"  ""^'^  '°^  ^fa«  "'^th^da  employed  h.  checking  and 

MWTBMlling  tbft-llltl-lwwwm  !«»*««  ♦Ka«m..-T..;wJ---  ^».«-.  ~ — — .- t— . — -. — ^— ^   T 


's* 


_  tWvM-b«i™, inco the new^rtfers, which was^MtEe^st^kiT 
wd  with  the  very  best  matend,  we  further  say  that  the  deflection  of  the  timbers 
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inestores,  and  not  from  any  other' cause,  ?■  v 

hiiM^hiC^S^T^  '^'  '""  ^'^^  P'""^'^  «""^^  -'  *-  instruction-  Of 
'       aw  aroliiteots,  defencfants  »  tlii»  capse,  as  shown  on  origipal  drawings  made  and 

fe^d^r  „  ;i  ?"^  *  "•""«  •"  *^*  ""S'"*' '  "''"*"«'  «-  ««««»«<»  by  tte  de- 
firs  si  M\  ~'/\*»r*':«  *"  '••^  "''"  *»^^'«''  »'«'"^™<»  •"»«*  ninety-three 
Z^trl      cents,  which  the  Jluintiff  would  have  had  to  ^ay  ^n  the  origi^  : 

.  ,       ®"/"iy«*'"«'>«f'»y~thirtiheamountpfco8t8requiredtoputinthetiml«r 

-     »?  of  ^ufficentsi^e  an^l  strepgth  for^he  two.floors  cLpIainXf  altdTnX  ' 

/Zl^TVTT''"'''''''''''''''^^'^  *^'«  cause  woud to  n?^ 
■^ItfatTtnLT."  ^T-^'-i  ■""*  ninety-three  dollars  finy-.ight  cents  ($793.58)  • . 
loUt^'  the  plaintitf  irpuld  have  had  to  pay  the  tffcve  Im  Z  an  ext  a 

•  '       S     TH  *'  ^'^/"S  "^"t'  ^'•^  ^'"'^  ~"*"»'"  '*"»*^  l»tt  "i^y  of  March, 

had  been  occup..d,  of  tl^  sum  of  two  hindred,  and  fou>dolla734j  cis. 
V  ,  V,  "  respectfully  submitte^and  hath  signed  « 

■      I         '.  "    '•       "   *         '   '     SU    ffECl?aB  MUNUb,    • 

.  "      WILLIAM  aUTHERFOBD. 

•  f.  Recapitulation  of  the  figures  sBowing  the  amount  the  plaintiff 
-    would  have  had  to  pay  as  extra  work  beyond  the  plans  and  specifi- 

,«atiops  as.originally  contracted/for  the  sum  of........: ..>........; 

^  The  amount  of  cost  and  value  of  the  work  done  and.exeonted  by 
,   .Ale^and^lr  MoDonalif,  under  oontraot  dated 'I9th  March.  1859  the 

/  sum  of. .«..„,..'. '         ' 

Showing  the  diffe«mce*etwixt  wh»t  the  tatra  wort  would  have 
cost  Udder  the  first  contract  as  extra  wotk,  and  the  second. oeptract 
as  finished f,-.... ,,,  '  ; 

There  is  a  large  amount  of  extra  work  done,  sueh  as  ie  t^p  story  flwrfaft 
beaming,  plastering,  and  sundry  other  works  which  have  been  done  add  exeout- 
<Hl  solely  for  the  benefit  of  the  plaintiff,  and  for  wtich  we  have  taken  no  notice, 
and  have  confined  oi|r,estimate  and  value  of  the  work  done  to  the  second  and 
third  floors  complained  of.  .     ,  \  '. ,  , 

*  I  A.  ,    **     Signwl,  HECTOR  MUNRO,  3f        • 
V                       -    -  "     LAIRD  PATON,  *       ' 

WILLIAM  RUTHERFORD. 
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«n  the  28tb  FebniM'7,  1862 : ^         ■  ^  ^    P^'HeiHmMvti, 

/       "  The Court,1,aviDg beard  the  pai^ies by  Iheir  Counsel  upon  the nferita  (/Tthiii  /  . 

for  he  puTk«e.  of  the  judgmeot  «ndered  in  thia  eau^e-on  the  thiSh  Sly  ^f       '    • 
September  last  p«,t.  the  said  repprt  filed  ifrthis  cause  o»,the  17th  day  of  Feb™ 

Sill!     r?""T'' '''*'' '''^^P*""^'^-"''^^  '      "^ 

»at»fy  to  the  said  pla.nt.ff  the  l,um  of  £61 1  8}  eurrent  mdney  of  the  provire   ' 
of  Canada,  wAh  merest  thereo^rom  the  24th  day  of  September  18ft9r.?^f 
semee  of  proeoss.  until  wtual  Syment  and  costs  rsmV''      '''  '^"^.^ 

ife(A««e  for  David,  contended  (ataongst  other  things)  that  the  expert,  and 

^e  judge  ^n^  the  Court  below  had  .erred,  in  deducting  what, David  mfglubavt 

,  had^to  Ijiy  originally  had  the  tim^r*  then  been  co*tr«'cted  of  proper  sleanl 

qn,d.ty  from  the  amount  he  actually  expended  in  the  repairs,  as  it  Z^n  evlncf 

heneTtVL  'L"^*"'  ^'^^^^^^^^  iaken  ourin  making^e  "^^^^^^^ 

^he  new  timbers  being  used  merely  «  so„much  support  to  the  old  ones?^  Th«^ 

IZ?-.  I  •  '^l^'**  "'^'"*"^'  'hat  was  thus  spent  originally  W 

.    ThentheCourtWowfiadnotallowedanythingforthemoneyspVvidrobS 

.to  reimburse  to  his  tenants  for-  thdr  actual  expenses  of  removC&c  7«.^  ' 

.quenceof  the  «gairs..nd  which  were  proved  tfamou^t  tottl'I:    T^^ZTn 

evident  error  or  oversight  on  the  part  of  the  ^udge  who  wSred  the^  ikdr/nt 

aJ.p«iledf)rom,  a^d  ought  b  justice  to  be  recuiieS  by  tW^^of^^f^T 

Mackay,pr  the  contractors, contended  that  W  .n^  thXhlEi^k 

condemned  ,n  the  same  sum  of  damages!  the  liabilityfjC  each  .et  S^^deftb 

ht&S«rr""'^'^r '*"*"°^^  th^they^funCrpJl^dWi  • 

-lit™  A^J  T!?  J"A  •?«  ^'  -l^-"«  -  "^ileg^  ?  the'  Lhitecta 


#- 


♦ 


^ntractors      [Paper  64  ohfieBecord.],  Mr.  David's  Instruationi  tb  the  archi 

^t  paper,  and  are  important.     Mr.  Dav  d  o,gBt  to  1«ve  been  content  with  Bb' 
recourse  against  the  architects.^  1^^° '  ^ 

woS^t/  ^''^  ^*20,8ought%  "David  he' ikes' no  proof  ofj  and  ihto  it  he 
would  mike  enter  an  extra  value,  or;,;u.  valu,,  th«.wn  into  his  building  on  the 
Late^"7.f"  ^iog-Vired.  •  Upon  making  these  last  repairs'Cl . 
materials  and  did  works  qever  contemplated  in  1866.    The  expe^^  hii^Z 
to^Umatoauch  things  have  reported  upon  everything ;  thei.  ^^Skponthich  ' 
^e^bd  judgment  passed  i«  for  quiteenough  .gainst  the  .«,hi^^,o«r  ^ 

g6ertoo«,forthewAaect^,gnbmitted,thefollowi^^  . 

the L.  v' '!?'  l^."*"l^ "  *•»*  P"'*'"""^  exceptiorshiuldhave  decrared 

^    .       .     ■■  -  .■■.■,.■.■':■/  =.■  -jfc..     ^':^         ■■".■■■  .  .--^ 
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■  .i"i 


v|i-Uf,-- 
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'    "•         J    .       .       -"*  "°  ^""^  «h«5wii%a  joint  and  Devoral  Habllity  aro  alleged  in,  the 
McDon.idei.i.dcolarat.on;  tnd   thift  the  plaintilTa  lictioB  should  not  have  joinS .  matter* 
arising  from  th^  cod  tract  with  the  lilcDonalds,   with  the  claim  aaainBt  the 
appellants.  ;     >     '"  ^ 

3rd.-That  the  plaintiff  Was  the  cause  of  this  damage  by  his  owi  act  and  by  the 

instruction  given  to  the  appollwts  to  diakc  such  plans  as  would  reduce  the  cost 

and  keep  the  old  joists,  and  by  not  declaring  that  he\equired  store  houses 

ell'anV*''*"*'^^  description,  an|  by  rejecting  the  plans  as  made  by  the  ap- 

4th.-That  thb  plaintiff  was  "not  justified  in   making,  at  the  defendant's 
expense,  flrstrcRBs  stores,  and  improving  them  far  beyond  the  extent  contemplated.  • 

eth.-That  the  only  liability  of  the  appellants  was  for  fair  and  reasonable 

^  protessional^akill  in  carrying  out  the  alteratio'ns  in  the  building,  but  that  there 

was  no  rfippofisibility  or  guarantee  that  th^  stores  were  to.  be  sufficient  to  store 

the  heavJat  goods,  the  upper  part  being  intended  for  light  stores  and  for  show 

rooms,  tor  which  purposes  they  were,  sufficient.  ^     ' 

6th.  -That  the  Court  erred  in  rendering  the  interlocutory  judgment,  and  that 
the  '«port,in  so  far  as  it  lays  liability  on  the  appellants,  is  erroneous,  as  well  as 
tlietiilal  judgment  appealed  from. 

MONDKLM,  J.,  dissenting:  (taking  up  first  the  David  Appeal :) 
..■     ■*     The  appellant  in  this  case  concludes  to  the  confirmation  of  the  judgment  to 

the  extent  of  £61  1  8J,  but  complains  of  it,  inasmuch  as  he  pretends  he  should 
:.^    , .      have  obtained  a  condemnation  for  the  whole  amount  he  had  sued  for 

';         .       ^®!^"''^!*'**^*'>«'»«'»»«<>ft»'e««8^^aveto8ay,thattheexccp<e<w\fecu- 
j  ^JW^^'owP-t'nbytheMcDonaldsandtheothersshouldhavebeenmaintainidand 

•; :  the  app.  ordered  to  opter,  &  (Ufa^Jt  de  quoi,  his  action  should  have  been  dis- 

; ;  mmi.     I  therefore  think  that  in  that  respect,  the  judgment  which  dismissed 

those  exceptions  de  cumulatim  should  be  reversed,  and  as  a  consequence  there- 
of the  final  judgment  should  be  reversed. 
«  As  to  the  merits,  my  opinion  is  that  there  has  been  no  fault  of  the  builders 
or  architects :  at  least,  it  is  doubtful  whether  they  alone  are  to  be  blamed,  the 
evidence  as  to  David's  own  acts  and  directions,  though  not  very  satisfactory,  stUi 
leaves  enough  typon  one's  mind  as  to  lead  to  afavorablo  view  of  the  case  in  favour 
of  defendants.  Besides,  it  is  proved  sufficiently  to  induce  belief  thJU^^uams 
and  floors'gave  way  and  sank  more  from  excessive  pressure  than  ttom  want  of 
proper  construction. 

I  therefore  think  that,  Ist,  the  judgment  of  the  Court  below  should  be  re- 
vereed  .n  so  far  as  the  exception  de  cumulation  is  concerned.  2.  Should  the 
difficulty  be  got  over,.then  it  is  my  opinion  that  if  David  is  to  get  anything-he 
should  pot  recover  more  than  he  has  obtained  by  the  judgment  of  the  Court  be- 
low.  But  here  again,  having  serious  doubts  as  to  whether  he  is  entitled  to  any 
'  thing,^it  «  a  matter,  in  Ay  view  of  the  case,.whioh,  there  being  a  legitimate 
cause  for  doubt,  the  defendants  should  have  the  benefit  of  it  and  the  action  should 
06  dismissed. 

The  Honorable  Judge  then  observed  that  the  same  remarks  applied  to  thotwo 
Otter  ipfftilH  which  he  was^of  opiaiouHhottld^be — ^~ — " —    


nnnntsiniisr.^ 


h 
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COUBT  OP  QUEEN'S  BENCH,  Issa. 


\ 


'        S'>^I^H.LaPontain.;Babt.,  Ch.J  •_'      -  ^r  / 

Toutosjes  partial,  (demandflur  efc  rJrfPnn J-..    \      »         .  •'  ^AA 

prt'miAre  instance.    On  i«rait  wJl  dt-f         ""'  f?^*'^  **""  ^"K*""*""'  <J°  KcDoJia,.* 

M80oi«5»  .yomme  tela  '^       '  ^*''^"*  *'  ^«1'«"'  ««'»  -"hit^otcs  ct  aussi 

K  '  mS;^ It;:^  r  Se^^:^-  ^  ?  -:-•  -  -^-  <»«  ..  Ora„.e 
«<i»«  oonsidiJrablos. "  "  '        °'"'T"«»'t«  ^W  n^o««itoient  des  travaux 

^    Ic  ouvrages  de  charpentelt  i^Zuni^liT','    T  ^^""''^  «-tropr1ront 

Pemult  entreprirenria  ma^onne        7  '     ""*'"'  ^"^"PreneurB.  Pajotte  et 

Lea  premiers  plana  et  devia  pr^Dar^s.nm.  l-i  w  i.«*    . 
ce  qu'il  panit,  an,  gouta  i^conSt'd^  ^0^'"^    "''"'"'^"*  P""'  ^ 
d'autrea  dont  I'cx^cution  dovait  inSr  1  ^  •  '  '"'°"*  ^  °"  ^"'^« 

deroiera  plans,  aubatit«63  1^2^^^  ^'TT^^^  considerables.  Ces 
Si  ses  gout. <5opnomiq„ead'o"  TZ  1  ell  H^'^'"'  P"  '«  ^e-naadeur. 
1.  Buite.  il  a  d«  1,  ^Tetter  pluS  '^"'"'"''  **  ^''' '"'  *  ^"'ff^'*  P«r 

re^::^r;^^;ir:^.'^^  -'"^^^^^^  •«  ^--^^  ?^-  lea  di^- 

An  oomoHsnoemont  de  l'ann<(a  is^io  u  j         ,  •  ,     .     ,    v 

le  triiaiinie  planohera  avait  baWa  de  1  tT/"  ''"P"'*"*  *!"«  '*  ^^''^'-'^  «'  " 

o^e^iredenouveau^Hra^^'l^r^a^.S^  de  ,.ire^ 

dereaaea  ont  p«5senW   cbZe    1 W  H   ^"I^"'"* '  ''  '^  deuzpartiea  d^fen. 

trepriae  dea  deux  Mlhi^i^Z^'-^ll'f'''^  de^oespWns  et  de^yi'^n.   ' 
disUitectea,  a  J^^l'^;  "2^^  ^Se.la  aurveUlance 

^  hd  le  demande'ur  et  l^^J^nZZ^^^^,  T^"  ^'  '''^^^  «"*- 
do  toua  les  ouvrages,  l*a  oeS^de-dit^'ll^^^^^^  l^  -^-«oa 

ouvrie™.  puia  I'aflaiasement  del  planohe«  etTr^^^^  lea.*  paiement  et  celui  dfes 
le  tout  &  I'inauffisance  dea  boia  et  TZl-  T'  *"  '^'^^*^^'  """»'«'«»* 

et  au  n.an<,ue  de  Bob,^M  ,  et  d'at^^T  r'"^"^ /"  legbaipentie™ 
dea  dita  Hopkina  Laiford  k    N«l  ^  **'*^  ^«  '»  ?»'»  ^es  di.taIroDonald  Qt 

d«.udeura,i:;];:::f^^L^t^  ■ 

ay«t  d^noncecomme  ^tant  mal  fairerdZ^ln     ,      ?  •**' "**^^^ 


,/ 

U 


traintf,  aaiair  £120,  "  whjeli  by  WMwmrny  »hA  .  m  - i      ^  "^^^  - v*»- 
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vt. 
VeOoiuadM 


V 


^^ 


'JT.'.'^C*^'"'^  ""*■*  *•"•  "'^  dofend.Dt.  b.Te  re„.tedly  wknoiWed 
.1  their  liability  ^rewid,  but  h»ve  hitherto  wholly  neglected  and  refused  to 
the  said  nmoirtt  last  mentioned."  ■     * 

Enfln  lodemandeur  prend  dca  oonolusiona  oorformea. 

En  y^portant  toute  1^  bonne  yolont<5  que  lesdifendeuri,  plaidant  oomme  ila 
lonySit,  aemblent  aolliciter,  il  m'eat  impoaaibledo  voir  cumulation  d'aotiona 
daoiTune  domando  qui  mo  parait  6tre  fort  simple,  et  formuWtfdana  nne'cUclaration 
ne  peut  plua  logique.  La  doctrine  qu'en  pareil  caa,  la  reaponaabimd  de  I'ar- 
chitcote  et  de  Touvrier  entrepreneur  eat  solidaire,  a  d^ja  M  oonsaorte  dana  la 
cause  de  Broum  et  Laurie,  ot  A  moina  que  lea  d^fandcura  aotuels,  n'approavant 
pas  la  d^ision,  n'aienteu  I'espdranoe  qu'uujourd'hui  lea  tribunaux  pourraient 
abandonner  une  doctrine  «uili  lalutairft,  il  me  aamble  que  leur  eicaption  de  ou- 
mulation  a  ^t^  faite  en  pury  perte.  ..'' 

Au  mArite,  o'est^ire  sur  le  fond  de  la  demande,  o'^Jtl^  une  cause  &  r<Sferer 
A  des  experts  j  ot  le  juge  qui  a  ordonnd  I'expertise  a  trda-bien  fait  dans  r«$tat  de 
la  proc^dur*.  Le\deiD|ndeur  k  qui  il  ^tait  penpia  de  nommer  un  expert  a 
fl^anmoina  rrfiisd  d\le  fair^.  II  a  fait  plus,  U  a'eat  abstena-^de  pr«iidre  aucune 
part  aux  procddds  des  experts  nomm^  par  la  Cour  et  lea  autrea  parUes.  Si  o'est 
encore  dans  des  vues  d'^onomie,  il  eat  oertainement  le  seul  4  bl&mer.  Le  rap- 
port des  experts  ne  lui  acoorde  que  la  somme  pour  laquelle  le  jugement  final 
a  *t6  rendu,  savoir  £51  Is.  8|d.  fit  jO  suis  d'opinion  qu'U  n'y  a  rien  i  trouver 
a  redire  contre  le  jugement. 

Le  demandeur  ne  pouvait  s'attendee  4  obtenir  une  condamnaUon  pour  tout  ce 
qu'il  demandait,  la  rejection  deatravanx  a  6t6m  deli  de  oe  qui  avait  faltl'objet 
de  I'aote  du  16  sept.  1856,  et  on  y  a  employ<5  du  bois  bien  plua  co&teuz  que 
celui  que  lea  d^feudeurs.charpontiem  devaient  employer  aux  termes  du  suadit 
acle.  On  a  fait  des  embellissements  qui  ont  pu  donner  plus  de  prix  4  la  location 
dsa  magasms,  On  parait  avoir  fait  enfln  oe  que  lea  premiers  plans  et  devis  dls 
d<5fendear8  architect,  plans  et  devis  non  accept<$s  dans  le  temps  par  le  deman- 
deur, avaient  originairement  prop^s^  de  faire.    Mais  ce  n'est  paa  une  raison  de 

rejeteraur  lea  d^Jfendeursoe  rtiroroit  de  d«pen8e8,faite8uniquementpourle  profit    ' 
du  demandeur.  ,    ,  *^       . 

Star  le  l»ul!,  je  suiaT  d'opinion  de  confirmer  parement  et  simplement  le  juge- 
Bjent  du  tribunal  depremidre  instance,  et,  par  consequent,  dei^nvoyer  tous  les 
appels.;-  .;:.-/,         ,  .^   .;  '    .    vr       ■'     : 

Mebedith,  J.,  conpurred  in  thejtadgmcnt  of  the  Court,  butthUght  that  David 
ought  to  have  been  allowed  the  $94.05  which  he  hfid  proved  he  Ud  expended 
mmdemnifying  his  tenqtft  Hill  for  expenses  actually  incurred  by  the  latter  in 
"—  from  the  premispa.wMIe  tlie  repairs  were  being  made  and  in  i«tuming 
Ha  could  not  see  upon  what  principle  this  amount  could  be  dis-  , 
as  It  was  plainly  not  involved  in  th«^  reference  to'  the  experts,  and  was 
*^jch  special  damage  in  addition  to  that  established  by  theit  report. 

«*      I      n  .,        »    ^  J'ndgment  of  the  Court  below  confirmed. 

Straehan  Sethune,  for  Dnii.  '   '  "  wuiirnwa. 

^*ay<feilMS(tm,  for  the  McDonalds.    ^      '  ' 

Aid!  W.  Robertson,  for  Hopkins.  Lawford  &  Nelson.       '  ""'  -^- 
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'V^:_v,, 
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MUNTRKAL.  U,.  KOVBMBBR.  ,803.       — ^ 

MONDILIT,  A.  J.  ««»DITH,  jj., 

V  No.  43v    . 

Charles  £rown  et  at.,  (Defdta.  lo  Court.beW.)  .' 

■r<  w  urn       '  '    '        AppB^tAH<r,; 

^^    ,  .  - '•'^**^^/»'« -^^-d  (Plff.  in  Court  lH.iow  y^    • 

UU|> .'— That  whet*  A  fn«.i&.«  . ,  ■  Rv^Mdint. 

•1000(1600  "-.ii^biAurolz  1':/t;i""'  "•<»"■'-*.«.' 

,     "•*  Of  «»  „„«  (2.J  N^^„    m^lT'^  n  "^  f'"*"  *°°'>« 
«»e».  •       '       »M  »  «e  2iid   Deoembor,  1861,  Md 

o1"Jm  aooordiDglf."  ™°  """  ''v  »f  ■"  <hteMtilpdd,  ud  om- 

Pnrioo,  to  to  m.tarit,,  „d  fromT  d.?i  '■'"J"'^  "  *'°««l«d  thereoa 

>l«orib.dm  bi.  .id  dMtoWr^i  .  ■.?^""°'°"°'  "^  «"  "■«™.Mrt    • 
.«.  0..«  -..«t  «od«7C^.7^?J^""  ■"  ""•?  *'. «'  '•"^  by  1.W     . 
»f  .|»oW  Wmpdt  0.  .  pSr^I "   ■°°'  "■"  -P'W'd  f«  i.  «  «U„.-     , 

I  v^  uw  wianoe  of  the  promissory  note  fjled  ia 


^<f 


■  :     I 


:.i'^. 


L\ 


64 


QOVRy  OF  QURRN'8  BENCH,  1868. 


rhUlp  Wood. 


•Otoriti  Brown."  *•>!«  onuno  dntcd  at  8wo«tal>urg  on  tha  2nd  dnjr  of  Noveiub«r,^1861,  made  bj 
"  tho  diif'ond.inU  and  ooo  Aaa  11  iiHtln^^M,  jointly  and  noTorallj,  to  the  or.der  ofiha 
"  Mid  |\laiiitifr  f«r  tho  auni  of  one  ihoumind  dollarn,  payable  in  thirty  daya  fVom 
"  date,  for  value  roooivcd,  with  iatereat  on  ono  thouaand  doliara  ftimi  the  aooond 
"  day  of  NoTcinlcr,  on«  thouann^  ei^ht  hundred  aod  aixty-one,  up  to  tho  fifth 
"  day  of  Dcoembcr,  one  thouHand  oi^ht  hundred  and  lixty-one,  and  inlcnat  on 
"  tho  sum  of  four  hundred  dolluea  from  the  fifth  day  of  Dooombcr,  ono  thousand- 
"  eight  hundred  and  aiity-one,  uiitil  aotuol  payment  and  ooataof  auit  dittraita  to 
"  S.  W.  Foster,  Ewiuiro,  attorq«y  for  tho  aaid  plaintiff." 

In  the  foregoing  judgniont  there  is  a  oianifeat  error,  in  sofh'rM  the  appellanU 
are  eondeninod  to  pej;  intorcatji^  11000  fVom  the  2nd  Novonib«r,  1861,  to  tho 
6tb  of  Deocmbct;.tS6i,  which  no  doubt  arose  fVoBi  tho  fact  that  in  the  declara- 
tion the  respondent  olaimfed  such  intcrcHt ;  the  prothonotary  in  ordinary  oases 
like  the  present  being  in  the  habit  of  guidiog^  hiBMelf  in  great  fui  by  the  oon- 
elusion  of  the  declaration. 

The  error  above  alluded  to  liaving  be^it  discovered,  the  respondent  notified 
the  appellants  in  Writing,  on  the  13th  of  June,  1862,  thpt  he  desisted  from  that 
P*^o'\t';«i">«'g™«^^  awarding  him'  the  interest  in  queation,  andfyled  the  notice, 
wim  bialifft'liSnificate  of  service,  in  the  offi(te  of  the  {prothonotary  of  the  Court 
beloi|  ()jn  tho  14th  of  June,  1862.  »As  an  additional  precaution  he  also  fyled  on 
the  16t|of  June,  1862,  an  acte  oidisiatemmt  of  such  interest,  and  on  the  17th  of 
June,  1^2,  and  before  the  servibd  of  tho  present  appeal,  served  the  appellants 
with  a  <^py  of  the  t/rf8/3<«tmen^  together  with  a  notice  at  foot  calling  attention 
thereto. 

Doherty,  for  appellants,  argued  that  the  disiatement  referred  to,  even  were  it  of 
record,  and  l^led  en  temps  utile,  \thioh  waa  not  the  fkot,  uniiocompanied  by  a^ 
offer  to  pay  Jthe  costs  of  appeal,  can  have  no  effect;  an4  further,  that  the  iudg- 
ment  appealed  from  being  erroneous,  and  standing  against  him,  he  had  a  right 
to  its  reversal  in  so  far  as  it  is  illegal,  notwithstanding  any  (Umtement  that 
respondbnt  may  be  pleased  tofyle.  "  Respondent's  declaration,  that  he  will  not 
execute  the  judgment,  cannot  save  it  in  appeal :  if  ill^al,  the  party  against 
whom  it  exists  has  a  right  to  its  correction  or  reversal,  without  regard  to  any- 
thing said  or  done  by  hU  adversary,  after  the  rendering  ^h^reof. 

The  appellants,  however,  have  been  always  willing,  and  Mill  are,  to  acquiesce 
in  a  disiatement  properly  put  of  record,  and  upon  payment  of  costs  of  appeal  by " 
respondent;  although  by  law,  entitled  to  the  reversal  of  the  judgment,  in  so  far 
as  complained  of  by  their  reasons  of  appeal,  which  they  respectfully  pray  for. 
;  Bethuney  for  respondent,  contended  that  the  present  appeal  having  been  in- 
stituted, as  indicated  by  the  reasons  of  appeal,  for  the  sole  purpose  of  curing  the 
error  which  the  respondent  had  ulready  in  a  double  form  corrected,  it  ^as 
manifest  that  the  costs  of  such  appeal  must  fall  on  the  appellants,  the  necessity 
of  an  appeal  having  been  entirely  removed  before  the  issuing  even  of  the  writ. 

The  Court,  nemtne  contradicente,  confirmed  thejudgmentof  the  Court  below, 
with  costs.  ^  Judgment  of  Court  below  confirmed. 

Marcus  Doherty,  for  appellants. 

Bethune  &  Dunkin,  for  respfladent. 
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MONTREAL,  Stm  HKPTBMBKR,  UM 
Ik  Amiai,,  • 
rmu  TIfB  StTPKRruR  COURT,  DISTRICT  01 


'k      I 


.  MONTll^itL.;  , 

WiUiam  Mam  et  al.,  (PUintlff  ;»ar  r4pnat  iq  tlte  Court  J^f^) 


ArriUAtiTt  i 


Am 


5fa»iMf/  tentttorth  Moibt,  (tni$  en  came  ia  the  Court  below,)       , 


Practici— NoTici  TO  Parties. 


.<4P 


X. 


^The  sum  of  £4,752  8  0  oy.  w*.  claimed  hy  the/apHLnta,  and  formed  niri 

iTd  L  „         ?K      f ''""'  'f "  "'''  *'''^"  "P^-r «  ro«po,.det,t,9urvivor  of  the] 
««.d  joint  prothonotary,  to  ahow  cause  why  he^ahouM  not  pty\ver*h«  fl«t 

rulea  thu.  takeaV  the  appellants,  the  present  appeal  was  instituUdi  f  \ 

The  deposit  wtt^de  in  the  united  causes.         '  <\'  \ 

^         Stuart  for  the  res^ndent  .rgtt<Sd  tfcat  inasmuol,  ms  the  respondent  i^  the  sole « 
.umvbg  deposiury  of  the  moneys  in  question,  for  and  on  bchaVf  of^ll  t|p^^^^^^ 
pa.nt.ff  and.ntervening.itf^e.boveunitedciuses.itwastherespo„de^^^^^^^ 
.t.ve  duty,  in  so  far  a.  he  cod^ake  any  actionKtho  matter,to  seiThat  aTtirJI^ 

had  .by  also  finally  adjudicated  upon.     Und^  all  the  circumstances  of  the  oa«U 
should  be  formally  and  finally  adjudicated  w^er  any  other  pani^  a  thH'r 

lUlT/d       %  ?«T,^'*<»'™«-  ^he  respondent  might  be  to  see  the  mat 
.    ter  finally  disposed  of,  and  although  in  furtherance  of  that  object  he  had  not  onlr 
oMl  occ^ions  carefully  .^stained  from  every  proceeding  LuIateJ  toCli  ■ 

.htLani^r  "  "  »'l-r^''«"l'*P«'"'*  it,  sought  to  aid  the  late  Mr.  Hut- 
ohmson  and  he  .npellants  ,»  advancing  proceeding,  in  theso,«<^,  yet  hexoa 
oeived  It  would  Wa  grave  misapprehension  of  his  duty,  as  an  officer  of  the  0o 

JJur?Z?i    fr^^'f.^^  """V '"^^  """'•''  •••  ''•"^^  *«  point  outfe^thc 
Cou  t  that  only^Arce  parties  out  of  between  30  and  40  had  notice  of  these  pro- 

2!  r^/l         7'  ^'7'  ""^  "^r"  "'•^  "^^  '•"  -""fi^*  were  not  made 
appeUants  here.     He  cited  Gillespk  et  al  vs.  Spragg  6  L.  C.  Jurist,  25, 

Thejudgment  in^ippeal  was  »io/jWasfollowt:  %    -< 

"TheOourt    *    *    *    ^^^:n,,^r.\  appHctionw^ndo  by  ^ 

?  tljle  payment  of  the  moneys  by  them  claimed 


w. 


"^.^ 


r- 
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COURT  OF  QUEBNB  BJtNCU,  1863. 


wmiaai  Mann 

ttsi  , 

•ml 

S.  Wimlworlli 

MMk. 


\ 


no  notiM  hM  be«n  given  to'lho  partiM  iDUraated  in  thejudgmmt  or  ordanto'b* 
pronoonoed  th«reon,  nnd  thot  in  ooom'queuooor  luoh  oniiMion  the  appvllanU  wort 
not  ontitled  to  the  pr«jr«r  of  th^r  K»oriU  domandii,  thia  Court  doth  oonarm  th« 
jodgniont  pronounced  by  the  Superior  Court  on  the  tirvntj-eeoood  daj  of  Fel>. 
ru«ry,  eighteen  hundred  and  aixtj-two,  rejecting  the  motion  of  the  aaid  William 
Menn  aD|  otbere  for  a  rule  on  the  iitd  Hatnuel  Wentworth  Monk,  Kw|uire, 
prothonoUry,  r«(|airing  him   to  ahuw  oauMi  wlij  ho  ahould  not  forthwith  paj 
over  to  the  mM  Williiim  Mnnn  and  otbwe  Uie  eeToral  ■ume  of  three  thouaend 
four  hundred  und  fidy  (Kiundii  fifteen  shtllingH  and  three  poooo  half-petinj  our- 
renoj  ;  with  the  aum  of  one  thouHand  two  hundred  and  ninety-nine  iHtunda  twelvo 
■hillinga  and  nine  pence  curronoy,  forming  together  the  aum  of  four  thounand  wven 
hundred  and  fifty  poundaeight  ihiiiinga  and  a  half  penny  currency,  awarded  to  ti>e 
_«aidktc  Jamca  Hutohinaon  by  the  order  or  judgment  of  the  JudiciHl  Cooniltee 
of  Her  MajeHty'a  Privy  Council,  rendered  on  the  aixteehth  4ay  of  Pobroary,  one 
tbouatnd  eight  hundred  and  thirty  eight,  and  the  decree  of  Her  Mnimtj  ia  Her 
Privy  Council  of  dote  the  thirteenth  day  of  May,  one  thousand  eight  hundnd 
•ad  fifty,  a«  amended  by  the  fUrther  decree  of  date  the  eleventh  day  of  February, 
one  thousand  eight  hundred  and  fifty-two,  and  why  the  aaid  order  or  judgmeot 
•nd  decreoB  should  not  be  executed  as  regards  sold  moneys.     This  Court  do^h 
fiirther  confirm  the  said  interlocutory  judgments  herein  rendered  on  the  thir- 
tieth doy  of  December,  one  thousand  eight  hundred  and  sixty-one,  rejecting  • 
motion  made  by  the  said  Williom  Ma^n  and  others,  for  an  order  upon  the  said 
Samuel  Wcntw<^th  Monk,  Esquire,  to  pny  the  said  William*Mann  and  others. 
And  this  Court  doth  further  confirm  the  said  interlocutory  judgment  rendered 
the  thirtieth  day  of  November,  one  thousand  eight  hundred  and  sixty-one,  re- 
jecting ar  petition  made  by  the  said  William  Mann  and  others  for  the  payment 
to  them  of  the  said  moneys ;  and  this  Court  doth  oondemuthe  appellants  to  pay 
to  the  respondent  the  costs  u  well  in  this  Court  as  in  the  Superior  Court,"  &o. 

Judgment  confirmed. 
Cross  ii  Bancroft,  for  appellants. 
jff.  Stuart,  for  respondent. 

(P.W.T.)  ■  ' 
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^       COURT  OP  QUEEN'S  BENCH. 
^oram  Bit  L  H.  U  Foi^aih.,  B4.t^  a  J;.  DirVAt,  J.,M«a.i„TU  J.. 

MoWDiHT,  J.,  BADOLiT,  X.  || 

III  •ppwl  fVom  th«  Superior  Court,  Dlitriot  of  Moniwtl. 

hi'...'.  ■'  "   /    ■    ff'**ntif,  in  IM»  Ciurt  Uh»,} 

ttUQH  ALLAN,  ,a, 

RawOKMDI^. 


Bai  or  LADiira— Intiipr 


""*;'' win.'""'  •/"""»»«  "•"'<"  "HMi  ««it  hi*  itibiiitr 


In  th«  MU  (I 


Si 


The  genermJ  priooiple  ipplioablt  to  tht 


is  errooeadfi  and  ought  to  b«  reversed, 
cue  m»j/be  thus  Rtated: 

but  .0  do  so  w.th.n  .  re«.n.bl.  time,  .ad  he  i.  bound  to  .ocoant  for  the  ^1^ 
'  .t  the  expiration  of  that  time.     It  i.  as  much  .  part  of  hi.  oontrwt,  m  toleU^ 

ver  them  m  good  oondition.  .„d  in  oommeroid  .dyenture..  M«e  i.  o^e  rf  Ju 
o«nn"7  '^''"ASlJ^-^  '>-d«'t-k-..nd  control.  tUre^St^'^^l* 
dor.  §  313  and  vide  Bathbone  v$.  Ned,  4  Loui.,  B  663  ^^ 

A.  to  the  liabUity  for  the  decline  in  price,  the  pretendon  ^  the  appell^ 

h.^l'r;       ''"/r'"^*'^'"**''''"*^'    "Thu.  whew  the  decHn?kS 
happened  during  a  delay  h,  tr«aportation,  for  which  the  wa.  no  1^  IT 

he  crrierwould  no  doubt  be  liable."     Redfleld  on  BaUway.,  pageT*?!^ 

irii'^'"TfT  "  """T"'  '^'  '""^  '»'^*'  '-  »'«''»  liable  fS^edJnet 
price        If  Uie  owners  of  a  .teamboat  agn*  to  tiwsport  good.,  and  .X  tLS 

'captain  to  depart  without  them,  they  are  liable  in  dam«M  f«  iL^I 

''Zi^l^tr^-'t::^:!'''^''  andtha:^^::;:;^'^,^ 

boa  «  ^hich  they  were  to  have  been  shipped."    Lowry  &  Young.  1  L  2^q 
I-  then,  anything  in  the  fact,  of  thi.  o«e  then  to  withdraw  itXt  \     ^' 
jaUon  of  these  authoritie..  and coneraf  th,  carJ^^^r^mS^,  J^^nT^ 
Jus  own  neglect  ?    The  appelUnt.  contend  thei«  i.  not.  '''^^«>^  '^ 

T»iere.pondent.bytheirple»plead6dindefencototheacUon  l.t  th.t.-«- 
4i»ct  note  by  the  interventioo  of  a  broker^had  h^n  «.,a,  Sn  !*'„^'°°'' 


^' 


it« .  Tbal  •  e^moa  carritr,  who  rwelvn  imnda  ^•r  Kniland^BMIWCr.  ii  ^.       . 
OB  UM  Ibl^,  tb.  «m.  •hoaid  iM  forwM,tal  b,  ih,  o<«  m«m>w  of  th.  nm.  L  '^^ 

ih  k,.  1*^*7/  *n'  w  "PP""  '^•^  *»"  J"»^K««»t  Of  the  Superior  Court,  (Be,, 
♦helot  J.,)  a  L.  0.  Juriit,  lUO  M  seq :  "»».»•', 

The  appellant,  wjued  in  appeal  that  the  judgment  which  ha.  b«,n  render^  *  ^ 

.n  th,s  oa^se,  and  whereby  the  re.pond«,t.  have  been  exonerated  from  liabiUu^,  ^ 

u  errooeq^H  and  oueht  to  be  ri.*«r«»l      Ti.- i  __._.._.         .V  .  .'"*»« 


...#' 


.  <''y 


*  ; 
JL 


n  7  -  -L'"*'  *°**^.°*i°°  of*  b"'>^.  hy  been  made  b«t,«;n  thsT^nfa^ 
A.  4  C..,.ttd.  ««i««iUe^K^fBou^l,^^^^t^ 

/  *■  '^'  /         t  VOL.  vnr 
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XHtTid  Tomnca  Sdxod,  to  snil  from  Quebec  on  10th  October,  of  20,000  bushels  of  wheat  and 

■nd '  °      1000  barrela  of  flour,  "  provided  the  steanlier  had  room,"  and  that  Routh  &  Co. 

"'       *"'  hiad  sold  to  the  appellants  freijjht  by  the  said  steamer  for  500  barrels  of  flour, 

t  ^  subjeot  to  the  same  conditions ;  and  2Ddly,  that  a  clause  in  the  bill  of  lading. ez* 

onerated  the  respondents,  it  being  in  the  followinjg  terms : 

"  In  case  the  whole  or  any  part  of  the  goods  shipped  hereii/lio  -prevented  by 
dp      .       .    -         any  cause  from  going  on  said  steamer^  the  owners  areonl/Do^nd  to  forward 
them  by  the  succeeding  steamer  of  the  line."  / 

F-p     ;  \     The  oppellants  maintained  with  regard  to  th«  first  branch  of  the  deft^. 

1st.  That  these  contracts  cannot  be  legally  invoked  in  this  cause,  having  been 
"^^  merged  in  the  bitl  of  ladidg.  *■     .  '       "     ., 

•  "  The  settled  rule  is  that  whfip  a  contract  has  been  reduced  to  writing,  it  is 

"  understood  ns  'expressing  the  final  conclusion  of  the  contracting  parties  and 
"fully  accepted  as  merging  all  prior  negociations  and  understandings  whether 
"agreeing  or  inconsistent  with  it."     Smith  on  Contracts,'*  27  note.  .'' 

i,  "^yi  contemporaneous  writings  relating  to  the  same  subject  matter  are  ad- 

"missible  as  evidence  provided  only  they  are  of  equal  solemnity  with  the  prinoi- 
"  pal  document,  and  that  no  oral  testimony  bo  required  for  the  purpose  of -con- 
"  necting  them  therewith."    Taylor  on  Evidence,  vol.  2,  §  826.    . 
,.i  A  similar  rule  is  to  be  found  in  the  French  law. 

"En  g^ndralaucunepiticepriv^c  nesaurait  pr^valoirau  connaissement.     Elle 
\  "  ne  peut  I'emporter  sur  la  preuve  publique  de  cet  acte."    Boulay,  Paty,  283, 
•  vol.  2.  .  • 

^^  But  should  the  Court  be  of  opinion,'that  these  contracts  are  admissible  evi- 

dence, the  appellants  contend  that  they  muke  in  favor  of  their  pretensions. 
The  contract  between  Routh  and  Edmonstone,  Allan  &  Co.,  it  is  true,  was  con- 
ditional upon  there  being  room  in  the  steamer  for  the  flour,  but  it  was  to  be  de- 
livered upon  the  demand  of  the  agents  at  l^Iontreal.  Such  demand  was  then  a 
'  distinct  declaration  that  there  was  room  in  the  steamer ;  and  in  accordance  with 
such  a  demand,  the.  flour  was  delivered  to  and  assumed  by  the  carrier,  who  then 
•  '        becamcrbpund  to  carry  it  by  the  Anglo-Saxon  on  her  then  voyage.  i 

But  to  turn  to  the  second  branch  of  the  defence,  viz :  the  condition  in  the 
bill  of  lading,  the  appellants  maintain  that  this  exception  d^es  not  exclude  the 
carrier  from  liability  for  his  negligence  and  ^misconduct  in  not  carrying  the%, 
flour  by  the  Anglo-Saxon.  In  the  eye  of  the  law,  the  flour  must  be  regarded 
^  as  being  in  fact  on  board  of  the  said  steamer.  It  was  in  the  custody  of  the  car- 
rier and  in  his  lighter,  and  he  had  granted  a  bill  of  ladifag,  declaring  it  to  be 
,  „  shipped  on  board  of  the  Anglo-^xon.     "  If  the  master  receive  goods  at  the  quay, 

or  send  his  boat  for.  them,  his  responsibility  commences  with  the  receipt." 
'         Abh9tt.  page  ^26,  6th  Amer.  Edit.  [345.]  ' 

.  ''*  The  respondents  received  the  goods,  and  all  the  responsibilities  of  the  carrier 

with  regard  to  the  flour,  had  in  fact  come  into  force,  and  were  then  immediately 
operative  hnd  efiiective. 

The  respondents,  however,  seek  to  avail  themselves,  in  order  to  relieve  then 
from  this  responsibility,  of  the  caption  in  the  bill  of  lading.    With  r^ard% 
'  this,  however,  it-  must  be  boraein-aipdy-tbat-tbe-catrie 
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mit 


.  mere  tlliig  m  „f  ,|„  „,„i  _;,■,     ',,'"'  °'  "'"''°'  "'  ""  •^K'.  •"■!  thai  hi. 
«'  Th^  nlf  •    •   V  ^    ,        P°'*'  ""y  ^^  ^''^^^  •»  illustration  of  this  view  • 

through  the  aglt?lt?E^^^^^^^^  ''^•*^^'  "«^«  ^'  ^^-^--^l 

stances  and-toT'fa^t Tt  ^t^'  ,^'^  *  ^"  ^''"S^o  ^^  «'c«m- 
ofwhom  the  capac  rof  L  l""fo^  1^^^^^^^^  P'^-e^gers  (by  the  number 
known  previous  to2v2lVdlrure1f  ^^ITT'"'  "^'''''^  ^^  -' 
ahould  be  -gaged  condSn^i^Th"^^^^^^^^ 

freight  was  consequenUy  adopted      t!  S       ^  ^f  ^«'"''  engagements  of  . 
derstanding  the  owners  nf^hf*'  ?*^  ^'°'*  *'*^  possibility  of  misun- 

be  assigned  by  ttXme^fi^thn;.^.'?^"^*'-    ^°e*«t«' ^ght  could 
nr;«;«„T      .  ""^  **"*"  ***"*  *'»«'»  *hey  themselviis  vosaessed      Th. 


ot  detention.    Thj^  bjn  pf  j^a,,^  „■.-  j,''7ZA7r         .  PT"'**  "''^ 
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JDtTid  Tortanee  writing  of  Mr.  David  Torranoe,  one  of  the  appellants.  '  Thlut  gentleman  virtually 

and '       admits  that  the  bill  of  lading  was  merely  the  mite  of  the  previous  contracts,  for 

'       "'  he  wyi;  that  before  signing  it,  the  agents  must  have  been  tiotified  of  the  transfer 

to  his  firm.     There  was  therefore  no  deception  or  surprise  on  the  part  of  the 

'^    owners  of  the  steamships  or  their  agents,  and  the  liability  of  the  respondent  for 

the  damages  claimed  in  this  case  must  depend  simply  upon  the  answer  to  the 

v-" '  question,  "Had  the  " Anglo-Saxon  "  room  for  the  appellant's  £four,  or  not?" 

The  evidence  of  Scott,  the  shipping  clerk  at  Quebec,  is  conclusive  upon  this 

1     point.     He  states  distinctly  that  the  ship  was.  fully  laden  with  cargo  previously 

engaged ;.  that  she  took  all  of  the  flour  for  which  she  had  room. 

The  1^1  position  of  the  respondent,  as  a  common  carrier,  is  precisely  the 
same  in  this  case",  nivler  the  conditional  engagement  entered  into  by  him,  as  it 
would  have  been  had  be  rtfbsed  to  carry  the  flour  by  the  "  Anglo-Saxon."  .In 
that  case  an  action  of  damages  would  only  have  lain  against  htm  upon  proof  that 
the  ship  either  was  not  fully  laden  or  that  she  had  accepted  cargo  tetid  ..-^1  sub- 
eequently  to  the  demand  of  the  appellants ;  in  otifer  words,  that  it  had  been  in 
the  power  of  the  respondent  to  take'^e  flour  on  board.  The  evidence  ot  iscott, 
proving  conclusively  the  inability  of  the  respondent  to  carry  the  flour,  for  the 
reason  that  there  was  no  room  for  it,  would,  in  such  an  action,  have  exonerated 
him.     It  cannot  l^e  less  effective  in  thft  present  ca^. 

MoNDELKT,  A.  J. — The  appellants,  plaintiffs  in  Court  below,-Bonght  to  recover 
£188,7,1  Id  cy.,  damages  for  the  loss  sustained  by  the  detention  of  472  barrels 
of  flour,  part  of  49ir delivered  to  the  agents  of  the  steamer,  Allan  &,  Co.,  at  Mon- 
treal, for  conveyance  to^  Liverpoor,  by  the  steamer,  Anglo-Saxon,  of  which 
Edmonstone,  Allan  &  Co.,  uccf  proprietors,  in  October  1857,  apd  which  thi 
did  not  so  deliver  in  LiverpbcLVih  time,  &c.  "     ■ 

The  defence  relies  chiefly  on  two  ground0,,viz :  ' 

'  1st.  That  this  undertaking  was  subsequent  to  another  %ith  Routh'^ft  Co.,  io 
transport  20,000  barrels  of  flour,  of  which  latter  contract,  Plaintiffs  became  trans- 
ferrees,  and>  were  au  lieu  et  place  pf  Routh  &  Co.,  and  that  Plaintiflb  contract  was 
Efterged  in  the  other,  subject  to  the  cond^^n  of  a  transfer  of'  the  flour  to  Liver'- 
pool,  by  the  steamer  Anglo-Saxon,  if  there  was  room  in  that  steamer. 
2nd.  That  the  words,  in  the  bill  of.  lading,  "any  cause,"  meant, 'that  defend- 
W-      ant  was  by  any  cause  such,  for  instance,  as  want  of  room  in  the  steamer,  exonera- 
~37      ted  from  his  obligation  to  transport  th^our  in  the  Anglo-Saxon,  on  that  voy- 
age, and  was  justified  in  detaining  the  flour,  QntU  the  next  steamer  of  the  line 
went  across. 

The  case  is  fully  reported  in  the  Jurist,  vol.  6,  p.  190  et  seq : — 
My  opinion  on  this  case  is : 
I  1st.  That  Ithe  contract  with  Routh  &  Co.,  of  which  Plaintiffs  became  trans- 

,.  ferree  cannot  affect  the  undertaking  of  defendant  in  favor  of  appellants  to  trans- 
port to  Liverpool,  the  495  barrels  of  floor  as  agreed  by  the  Anglo-Saz<n.  The  two 
contracts,  are  independent  of  one  another.  ' 

2nd.  The  word  "  bi^iufe,"  can't  mean  any  cause  whatever,  because  it  would  mean 
any  Mose  which  appeUants  ooold  create  themselves,  which  would  be  absurd. 
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T*  k  j'l  ' 

ib.  .ppeltat,  M  to  fl«  i»«l«>i,rtbili.7of  ^M»         '      *•  '*'°'  "«^  ^ 

Mg  tb,  tt,„f„  of  ,.p,rt  „f  ,t  HghVof  H  T„!t  »  n  *  <'°-  "J  "■?«•-    :  - 

«>«at,tolheiippeUa»B.              T      '       *™"' I  "»••'"''«'«>«  oog^ge-        " 
The  latter  rely  upon  tbo  rnle  "  *K« -k*  i,  .:■... ...  .     

■■me.ni.gof  Wetolrei^oTe^^^telr?*  t-*?""  *" '^  "• 

■■bi.  m.«.m.r.*St  ^;;7^-f  »'_r^^^ 

■■  «o.e,..e  bto  ftoL  bb  cj  SiX*?^'  "•"*''»*->«»»*. 

In  short  the  apD^HantB  i^^*^^  •     i      T  # 

bill  of  lading  n^r^uLrS  »f">  *^**  '^«  -«*»  "  "1  «tu«  » i„  the 
it  becomes  necesBaiy  to  kn^ttiT  Iil"?  ""^  '"T*'''  '^«'''  «»<»  *»«»<«' 
rand  for  thi^p^^  j  tluTi  W^^«Lt  1'"  ""'  -W-%-««e 
»  «,nse,nehce  of  which,  the  bill  of  ^T^  "^,1^^  eW-n>^ig^ 

rounding  <Jlroa^tan,^3S  !,«'  **'"  "^.'•"^"R  '«»«» »>y  tholight  oKthe  sar- 
f^;^  »« ""ffi^ent  to  justify  thsJndgmeitS  the  Su^^^ 


s^ 


1» 


rounding 
Court. 


Torrance  &  Morris,  tot  appeUant. 
Hose  &  Ritchie,  for  respondent. 
(F.W.T.)  • 


Jodgnent  oobfinned. 
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In  Appeal  from  thb  Sopbbiob  Court,  Dibt wot  o»  Montrxal. 

MONTRBAL,  6th  8BPTEMBER,  1861.  ^|  '    • 

Coram  SiR  L.  H.  Lafontainb,  Bart.,  Ch-  J.,  and  Atlwin,  J.,  Duval,  J.', 
/  Meredith,  J.,  AND  MoNDkLWr,  A.  jTi  ^^ 

/  JACOB- HENRY  JOSEPH, ;  4     ' 


•'^^i 


PlaitUiffin  th*  (7oi««,Wow, 

ArPELLAJIT; 


ARD 


*PRANO(MS  XAVIER  OASTONQUAT, 


Drfendaia  in  the  Court  htlotf, 
i.  -  '  RiBPOiiDnrrr\ 

^  UflxiPRUCT— Substitution. 

BBI,D:— The  woi^  "JouUicmet"  "uin/Hi«"  ofed  in  •  doiution  m  <MCTtbiDg  the  rfghU  Intended  to 
be  conveyed  to  •  doriee,  may  be  coniitrned  to  mean  the  rlghu  to  b*  enjoyed  )fj  %  pMwm 
grivg  d»  MuhttUMtUm,  If  the  ginenil  pprportof  the  deed  of  donation  liidjcatp*  tlio  {(»( jn- 
tlon  of  the  donor  to  create  a  eubrtjtutlon,  and  nof^merelr  to  tnmifar  to  ana  {innrlfr  th« 
nsufrult  aud  to  another  the  nuepritpHttf.  t. 

9o.  ftat  In  the  caee  under  coneldeTation,  k  enbiitUntlon  wa«  created  bf  the  deed  of  donation' 
execnted  by  the  |»te  widow  Ckit'ongfiay,  (herein  reTerdng  the  indgment  of^  Conrt  be- 
.  low).  -. 

.  So.  That  the  nrefmot  aSBmlly  created  by  the  lame  deed  of  donation  aoerned  to  tha  enrTl- 

/   .    Ting  nanfractnarlee. 

Tfcis  case  is  reported  at  flome  length  in  the  L.  0.  Jurist),  Vol.  3,  pp.  141  et 

seq  :4— The  parties  contended  for  thb  same  positions  in  Appeal  as  they  had 

assailed  in  the  Court  below.     Th6  opinion  of  their  Hononrs,  the  Chief  Jostioq 

,and  Mr.  Justice  MondetSt^  will  sufficiently  explain  the  grounds  of  the  decision  in 

appekl. 

Mondblvt  J.'-Jba  Cour  de  premi&rl  instance  a  d^bout^  Taction  da  deman- 
deav,  qui  demandelk  r^fomiation  de  ce  jagement.  '^ 

lia  question  k  d^ider,  est  de  savoir  si  I'acte  intitule  "  donation  "  par  Madame 
TeuVe  Castonguay  k  trois  de  ses  enfans,  a  transftSrS  &  sa  fiUe,  Julie  Castonguay, 
la  propri^t^  d'un  certain  immeuble,  et  u  oet  immeuble  a  ^\A  substitu^  4  fm  enfans, 
«t  s'ils  en  dqyenaient  lep  propri^taires. 

C'estU^a  pretention  du  demandeur  appelant,  qui  demande  le  partage  de 
I'immeuble  anx  d^fendeurs,  se  disant,  Ini  appelant,  anz  droitsde  ceuz  qui,  tant 
par  ie  dit  acte,  quecomme  h^ritiersie  lenr  pdre,  Jean  Baptiste  Castonguay,  scut 
^eveniis  propri^tdres  pour  ;V  o>b  ohaoun  dans  oet  immeuble. 

Les  intim^  sontiennent  que  oet  aote  de  doniation  de  Madame  Teuye  Caston- 
guay, n'a  conftSrt  A  Jean  Baptiste  Castonguay  son  fills,  Ard^fantd'enfans  do  Julie 
Castonguay,  anonn  droit  de  propriit^.  Que  d'ailleurs,  Jean  Hftptiste  €astonguay 
eiit-il  acquis  auoun  tel  droit  de  propriit^  dans  cette  imm^nble,  ses  enfans  ayant 
renono^  i,  sa  succession,  I'appelant,  par  raoquisition  qn'il  a  faite  de  oes  enfans 
de  Jean  Baptiste  Castonguay,  n'a  acquis  auoun  des  droits  qu'U  iMame.        ^i 

Tout  depend,  par  oons^nent,  de  rinlerpr^ta'tion  de  la  oUusede  la  donation 
dul6mailB27.    La  void: 

^  «  Dame  St  Germun,  veuYe  du  fev  Jean  Baptiste  Castonguay,  aved  lequel  ' 
<dle  6tait  ctimmune  en  biens  et  sa  l^gataire  universelle  en  pleine  propridt^ ; 


- » 


Dans  la'Vue  d'ezeroer  nn  aote  de  pure  lib^ralitd  de  sa  parf  envers  dame 


.     ....... 
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Ik 
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oontrainte  en  .«c«no  m.nWre,  it  d^Jsirant  «  d,J„,ettrl  de  «.n  v£t.  en  w'cmHT 
Uon";  if    ?  ''  """  '*  --^  "-apr^a  design.,  pour  la  jabirpar  a'nUcip;!    '"""^• 

done  eUe^n  avaitque  I'espiJrance.  dt  rpadre  scs  prdsomptifs  Mriiiera,  auilulnont 
.        subiititu^s  par  oes  pr^sentea,  propri^Staires  aotueU  des  di'ta  biena."  ' 

A  recounu  .voir  doun^  liar  doautiou  entre  vifs  et  irritable  il  la  charge  dea 

8iibstitutiong,<5^..  oUpf^exprim^es.  .  »aarge  aes 

"A  JulieCa8tonguay,<Spou86deLuoDufresne."    *  *  *.    '  ' 

'       I'^jouiaaanoeetuBufruit.savlo  durante,  d'uu  emplacement,  etc.,  p?oven,u.t 

de  la  communautd  de  la    donatrice  avea  feu  son  ^poux,  q;e  la  dite  dame 

don^taire  usufruitiire  adit  Wen  Bk^oireteonnaitrr**  * 

^n^!!ir""*lr^''"'"""''t^  **''  e^plAoement  du  premier  ducourant  et 
a  ndi  continuer  4  ravenir.  juaqu'ke  que  lusufruit  constjtu^  en  sa  faveur  par  ce* 
pr^8ente8  80i^teintet|ni.  V  .  »  ui  purees. 

1  fflnplacement  ci-dea»u8  des.gne,  saas  I'dtendre  4  un  degr6  plui^foign^  veut  et 
entend  qnele  dit  emplacement  eii,  oi-de.ius  donneXen  jouiaSVk  di  e 
dame  donataire  demeure  substit?  comme  elle  le  substitueV  rpr^ltes 

r„t '     "^'rf^  ^^F'  "»''""=-  ^^''^  dit^damrdo^taL  Se 
»ent,  aurquels  elle  donne  la  pApri^ta  du  dit  bien,  c,  qui  a  M6  acceitl  ^n.^ 

eux  par !«  ditL^cpulresne.>ur  pdrl^^^^it^^a;^ 

"  Vo«lant  et  eljendant  que  cen«qui^nt  appeWs  A  1»  pr6H,nte  substitution 
soient  saw.8  des  kens  ainsi  substitu^s,  aussitot  que  le  cSs'de  la  substitutior:  ' 
"«era  avenu,  aims  qWil8«,ient  oblig^a. d'en  faire  demande  en  justice 
'      LaprtSsente  donat^i,  ainsi  faite  pat  la  dite  donatrice  V**  p^„_  .^ 
.erver^la^proprumu  dit  emplacement  <ii^enfani;:de^la4UedameZatZ: 

"Et  au  cas  de  mort  de  la  dit.  dame  doqataire  sans  enfants,  la  jouissance 
.     et  m,ufruu  des  d.t  emplaoement  ef  maison  seront  r^ver^ibl^  et  IppartiSrC ' 

placement  et  maison  apportiendra  4  leurs  enfants  n&  et  A  Xro  en  l^gitil 

mar^ge  pour  gtreensdite  partag^  entr'eux  par  ^uche.    Z^enS^l' 

"'t^^:i^^r'^  -  pourmrande^t 

''X^led^e^d^l"'^  "''"'f '^"^^^       ""^  pr^Ptement  donnas 
qu  aprds  le  d^eds  de  tous  lepre  ondea  et  tan^.  •    ,^ 

"dite  dZr'!"'"  f'"^'  '^'^''  conditions  plus  haut  mentionn£,  1, 

"Ileon^lS       r  •   T^'*^  *  '*  '^'^^  ^'"^  ^«"«*«'"  »«««  droits  dfejoui^X. 
aw^equeUe  pent  amr  dans  I'emplacement  et  mai^n  pr^senteme^t  dcmn^  ^^ 

"^w£^^^'"r^^;ir  ^*^''^^'"  droitsdepropri^^q^^:  > 
y«it  1^  aft,arten«r  dans  le  susdft  l,ien,  s'en.dessaisissatit  4  ijir  profit  Lv  lei 

-nWp«alt  que  Madame  Ca8tang„,y  .vait  en  Vue  S-effectuer  quatre  o^ets. 
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p',! !  i     •  afcongwjjr.    WW,  de  ritnmeoble  enSPpation.  q 

2o.  De  hn  aaiair  j|ir  aniioipmon. 
3o.  La  r^ndre  u-l^tidre  aolueUe  dea  bK  d'one  saooeuion   dont  2lu 

4o.  Rendr^  «»P>?%pU6  h<JriUeri|ja'ellelir  subptituo,  proprWtaii 


i^ad- 


.ly 


A-::' 


:ii;U 


M  W 


h'i 


■s^--- 


I  eat^vril^tiede  teiiil»4  Autre,  odl|en(iontre  leSermea  "  uSjfpl"  "'u 
i",  ttawiUVesemble^e  le  oaohet  del*  subsi|gqn  a^t  fmtm  bie 

a  Ihbdatrioe'exprime  sa  VqslPll^i 


tiers' 
blementft 

Nelii 
eera  pas  < 
et  maisoh 
Bubstitui 
legitime 

PIhs 
,     "IMaalit 
Suient  e 


tui- 


do^te^ 


.  ■'>'  * 


,_,,_^  bien  ^, 

lue'cett«(:5iMip|iit 
t  quo  cc(tf| 
la  (i||te  daifflT^donataire^^ini 
r^sentes/pi^dits  enfi^i^^  n 


^« 


•1^ 


fk^  pr^sonte  sulbstitutioil 
fitts  de  k'  substitlitioQ 


•I* 


l^unnfirult  ^pour  fair?  ortiit«'qta 
natbrel  que  la  donatairo,  'oui  iiva 


|"*'°*?*^P*^%^#^'*®  ^*^%***  Imuieuble,  s»  fille  Jdlie  et  ^ehii  ej 
;^'^£w^v^'**^^P*  ^  '»%•»*>  ««^  o&  cette  fill«y  mourrait  8an$  eiifinsi; 
^fl^tS  v*^  ^**     W***  ^°°''  *'*^""*'  ®*  *  «"»*e  cette  mdre  pr^yoj«nli6    1 
^  SWffi^T'fV^^fT*"^  "^"^  joaifSanfte  passeraitpar  droit  (Je  r^ven^i-    '  ^ 
f  »t<5.  aiMi^iWiSi^urs^leili  vi(fduranV.«tla?I^^     i  leurs  enfabs  apr^  lett^ 
**^— '"  entte  eux  patiouch«|  ** 


;Hddod&^^ 


^^'»^,^)«!^iiimei»^leiiaraot^redeai?totitutiJn.  .^^  ^^ 
i^Xff^°jj°f5'^**<'«  ««'  ^xa§te,  aloM  I\ictioi|du  <^fliiiandeur est'biei  fondle.  >^^ 
Vm^'^mhj^^,  le  jugement'de  la  Cour  de  premiftfe  instance,  qui^st  fbit  V%i. 
'  ^^  fl^JI'^f^^wBK  J«ge  (Smith)  qui  I'a  reudu,  r^rde  oomAeune.; 
doniHon,  d  ju^it,  fet  hoD  d^  pfcipmi  &  JuUe  Oastoi^uaT,  est  une  erreur  •  il*    , 
doitetre^ifo^Vil-oitinfirmS:  tf  -■^'     /^^""'^rH,: 

^^h  SlH^*"^"""  ^^-  J-Madame  veuve  Castonguay  a,  le  15  mai 
1867,  fait  ijlMpwitiM  entre-yifs  A  sa-fille  Julie  Oastongudy.     XI  #agit  d'inter    ' 
.^^^ter  cet  al^    Wm'gme  personne  a  fait  dans  le  mgmQ.ie.Hps  des^lonations  A ' 
t*oiB  autres  de^enfants/a  la  d^fenderessej  Mad^e  Leclero  eJo*phte  Cas-  ^ 
tonguay),  l«ri  m^  1827,  4  Jean  Baptiste  Ca8tongi*y;E  12  mai  1827,etAF  * 
^.  Caston/oay  la*  mai  1827."  Toutea|«8  donations 'disposent' de  Umu^ 
6itu6s  dani^ette  v«le.    Elles  SQnt  tqutOLblabl^,     On  peut  dire  q^^ 
contiennent,  par  aWioipation,  ane'dispbjjP)P  la  succession  de  ladonatri 
profit  de  ses  enfants  et  petits  enfants 


jp  Y  a-t-il  -substitutioaXou  y  a-t-il  seulemgnt  donationfe  simple  n«..fm| 
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«» 


.»"..n.tki»p,j.  j^^^J  »  «"  «'  (Jul..  0„tongu.j)  to  lol.  d.  u,m, '.. 
•«Wri«ir,i,tioip„i„„..  •■  •■ --J'. *»""•»»  port. rarletoa, ^, 

pr^-i",  proprt. j: rrz {' bt;."^' '"■•'-*»*"•'«" p« «.    . 

UBufruit  et  en  propri^W  '  FII«  n'.„    ?:    .^    '  "  *  '*  *  *^"'P*'«»  <^«  »«»  Wens  en 
»ho1si,  et  c'est  ce  qui  me  ^mUeLTTi'  ^f" "'  °'  ?"  «^«^  ^'^  Wen 

ne  saurtit  donner  ce  sens  «.,  ™«*     °«««W«  et  dwtincte  de  I'usufniit.    MaU  on 

'  ia  ».«e  phra^e^el?;;"  ZH/^^S^"^'  ''T1  ^  ^-'  ^- 

Bomptift,  etensuheparoernni  ,y„  ;    "  r  *^'         ^"^  ''^"*^*"  P'^* 

clause  suivante ;    "  Voula„tll.'  T\^''" '  *"**  ^'^  •^°""*'''°'  »'<»>  trouve  ia 

Gette  elause  claire  et  pX  o^Trl^i^ '^'  ***"  ^T  •^^"'*"'*«  «°  J»««<^" 
intim^,  donuer^u  mo^  « aTtu^t^lUL*'';-?!^^!!'"''.  «»«  J«  Part  des 
de  ^doute,  que  I'y^e  d'vioel&^mkiir^^'^^^'^''^  ""  ''e'A 

ij^^on  de  Ja  oronrW  J  a3S  *L ''^  ^T^*"?^*^^*!*  Atrioe,  que^tte 


^ti^n  de  Ja  im,prS  JtSE^  danj  I'esjyrilT^de  WdoSatrioe,  que^tte 

cas  d| la  substitution  sera  IZ"      "''^ T"^  «'«ir«e«  **  ^aEtdt  qa\|e^  t^"^ 

^-:.nisontaup^„.;-r;n^--^,:^^^ 


-\^  - 


m  ■ 


J-    \ 


J^'  < 


■#*■'"* 


ot    aotueIs;je^a^,q„e,e3i„Un^,,,.^^„^^^Vv  • 


!?^ 


*.««.  'i^ 


1^: 


*=-*. 


p 


'-1,,, , 


■4 


'^i.' 


66 
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'   '    ■'  ''      ■      « •  'i .-  il  I  III      • '    '„ 


9,  u.  .loiepb  .  saite  d^Urer  que  oes  colUMnux  ont  eu  "  It  prepri^t^  hotaells  "  du  moment  de 

CMtongaajr    1*  odnfeetion  de  U  donation;  et,  puiR(|a'il8 1'ont  kinn  eue,  len  enftnts  de  Jean  Bte. 

Cafltonguay  pouvaient  dispoeer  do  lean  parte  en  faveur  du  deroandeur.     O'eet, 

^^  '    de  la  part'dee  intimda,  attaqaer  le  bleo  jog^  d'uo  jugement  que  D^annolna  ila 

•    .  d^fondent.,,  ,  » 

Je  reoherishe,  oonim*  c'eit  mon  premier  devoir,  de  lo  fiiire,  li  I'intention  de 
Madamf.  C«^tonguay  a  6U  qae  aea  Biens  pasaftftsent,  propriduS  et  usufruit,  ^hwa 
pntita  enfanta,  neveuz  et  nidoes  de  la  dite  Julie 'Cutonguay,  dana  le  oaa  de  mort 
de  colle-fli  sans  enfanta,  et  je  la  trouve,  qunnt  4  rimmeuble  dont  il  s'agit,  dana  le 
fait  de  la  substitution  dont  il  mo  paratt  ^yident  que  la  dite  Julie  a  ^t^  oharg^e, 
en  premier  lieu,  en  fuveur  de  aes  proprea  epfan'ts  (cas  qui^n'est  paa  arrir^),  en 
deuxidme-  lieu  en^ faveur  de  scs  fr^res  et  ftoeura,  et  dans  le  {ait  que  oea  derniera'^ 
^*'*%*  ^'"^  chftrgds  de  substitution  au  profit  des  petit*-  enfiuita  da  la  dona- 
/,  *'     ^=~-*dcefet  par  oonsdquent  churgit  de  leiir  rcndn.    II  y  a  plui),  je  trouve  cette 

\M  ""—^      intention  foriuellement  ferito^lans  I'actede  (donation.     Pr^voyant  le  oaa  possible 

du  pr^d^^a  de  ses  trois  autres  enfants,  la  doaatrice  dispose  ainsi :     "  8i  alorg, 
(c-A-d.  au  oas  de  mort  jJe  la  dite  Julie  Castonguay,  sans  enfanta)  toua  le«  fr^res 
et  sflBurs  de  la  dite  dame  donalairo  ^taient  d^c^d^s,  la  propridtA  du"  dit  empla- 
c  iiient  et  maiaon  oppartiendra  h  leura  enfants  n^s  et  k  nattre  en  legitime  roa^ 
ri  ij,'o,  pour  fitre  ensuite  purtng^e  erttre  fof  par  souche."    Pour  mapart, je orpia 
que  oette  clause  6tait  Inutile.     Aussi  me  para!t-elle  Stro  puremeat  expletive.     Lft- 
donutrioe,  oraignant  peut-fitre  que,  dans  oe  cas,  les  petita  enfants  v§na%t  souls  k 
r^uoillir  Timrteuble  donn«  &  la  dite  JuMe,  n'^mlssent  la  pretention  de  le  reouiU- 
lir  par  tfite,  tf  voulu  faire  disparattre  toute  pWtention  de  la  sorte,  en  ordonbant 
qu'ilspartageraient  par  souche,  c'eSt-d-dire  que  les  enfants  d'une  branobe,  quoique 
plus  nombreux  que  oeux  f  une  autre  branobe,  ne  prendraient  n^anmoina  que  la 
part  que  leur  p4re  ou  m6re  aurait  eue ;  nouvelle  preuve  de  I'intention  et  de  la 
Tolont6  de  la  donatrioe  que  «e8  propres  enfants  eClssent  une  pujrt,  et  parta- 
gefissent  ^gaiemen^entre  eux  relativement  jl  I'imibeuble  en  question,  et  que  Ja 
part,  ainsi  aff($rante  k  cbacun  d'eux,  fttt  transmise  4  ses  enfantS;,    Lelligttipent 
attaqu^  a  fait  ioi  rapplication  de  la  rigle  ou  du  brooard,  inchitio  unim  negat4e 
ultero.    Je  orois  qu'il  n'y  avait  pas  lieu  4  oette  application.    Ne  setait-il  pa» 
Strange  que  Mme  Castonguay  eflt  pu  avoir  Tintention  ^e  ne  donner  la  raopri^tf 
k  ses  petits  enfants,  neveux  et  nieces  de  sa  dite  fille  Jylie,  que  dansle  oas  o\i 
aucun  de  leurs  pdre  et  mdre  n'aurait  paa  eu  de  fait  I'usufruit.?  Cependant  il  est* 
„^vident  qn'elle  voulait  gratifier  tons- ses  petits  enfants;  «j«8tement  paroe  que 
Tun  des  pdres  dans  nn  oas,  ou  la  mire,  dans  I'autro,  aurait  eu  la  possession  de 
I'usufruit,  on  en  conclurnifc.  quo  les  petits  enfants  n'ont  dans  I'acte  de  donation 
Aucune  dispoei^on  en  leur  faveur,  concemant  rimmeuble  en  question.    On  . 
prgterait  ainsi  gratuitement  k  la  donatrioe  une  intention  oontraire  4  ^le  que 
toute  la  teneur  de  sa  donation  fait  apparaftre. 

En  interpr^tani  I'aote  oomBae  contenaut  une  substitution^  jc^n'e  fais  que  oe  que  . 
les  intim^B  oot  d^ji  fait  eux-mfimes.  ^  Peu  de  temps  apris  que  les  aotes  de  do- 
natioifeurent  6U  faits,  lis  les  ont  tons  fait  lire  et  publier  en  justice,,,  pardeq^'ils 
renfermaient  substitution.     Et  dans  la  cause  do  Leclii*  et  autres'contre  Ferrin, 

ureeaa^-garant^  jng^cn-Comrxie-preniidrB  instanoe  te  ler  OQCi^ — ' 
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1866,  IHuri  jugenwot  .  M  oonflnx,^  par^tto  Couc  le  lor  lam  ISfit/,  lei  btl- . 
in<8  ODt  Mbt«<>|,  fort  et  ftnne  que  l-,ote  de  do,».tron  fkit<4  Jew  Bm  Crtton-  • 
gua,  renfemmt  .ub-titutioo.    Or  oat  .ote  e.t  ontWremoDt  ^mblablo  A  colai 
don  .1 .  agtt  pla«  p»rtlculidr«a,ont  en  colte  in»Uabe.     Le  noin  du  donataire  «t 
IcB  terrains  donn^Sa  aeula  oe  Hoot  pas  h»  mfimeH.         « 

d.  I'w  r  r^'^'"*  ^^ '•  oontesuaoajuger.-  Uno  dispoMtion  expi?e«o 
Juhe  C«atong«ay  J.e  j«geme„t  dont  est.appel  .n«*nalt  qu'll  y  .  lA  aubstiti.- 
Sllnn  ^"^JW  ''  ^«''»"»«  I'"*!*"'  o"t  droit  au  biJadffpo  do  octte  di- 

po«t.on  oomme  ^tant  le.  <ieu,  *,«Ia  survivants ;  et  au  d^'oAs  da  V.u»  d'eui    " 
^1  »«t^  aura  soul   IWruit,  sa  via  durant.     Mais  oomme  il'est  /viLnt  qua  U 
t^^l^^Z^  r'"  ^»'"i«?'i*^r»«««^«d''.'-nt  de  aosenfants;^ui 
nl  .      ?!' °"  T  P'^'"""'*'.  l*'*"  <»"«  je  reoonnaisse  la.  demandour 

T^judg^onUfthe  C«urt>as  reoordod  as  follois :  '      ■   ,. 

.•arit«„  ^ir       "^P"  '''"*'*''  donation antre.  vifadu  15  n,ai  1827  dontil 

SS±v  rr  ^''"'  danslad^olaration  an  cetta  cau««,  la  dita 

Juiia  taatonguajest  devenueproprj<Jtaire  du  dit  immeuWe  A ohar«a  de  substitu 

proat  de,  anfanta  da  ses  deux  M««,  Jean  Daptiste  et  F^anyois-Xivior^wl^^^^ 

^     rta^nter  .'^  *'"^"«"*^'  '^^•^^'^  ^-'4  et  qua.  00^^ 
X^  'i         "*  *  Wress^ment  ordonntf  que  le  partagoV  fit  par  sou- 

L^iZf^       Ty^"  ^^^'  ^^  *''^"«  «'  «»"^  <>«  J»  dita  Julie  Castooguav 

JlltTlt  ^\^''-  ^^  ^'^'^-W  est  d^o^ddsan,  enfanta  at 

res  ksoa^*""'   ^'^''  *"  ''"*'™"l|?* '^  daAiar  survivant  da«  dL  fi^ 

^  vertu  de  la  dZStiS^^Tft^t    ■*"°*  **'' enfants,et que aes enfants, 
le  «,8dit  imLetbtt  S^  '^'"^  «««  '"^^i^"  dans 

"da  dr6itd',,sSq4Sa!nA  en  disposer  4  leurgr^.  mais  „us  prejudice 
Josaphto"  C^^y^^^^^^  Ca8tonguiJy.et  A  la  dite    : 

ta  droit  a^fPat3,^"^^^^^  i-meuble,  mis  qu^  nW 

^mrantd^SylloSa^TrP^^^ 


J.  n.  .roMph 
Caitonjroaf. 
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ayjay  et  de  la  dita  Joaepbte  OaatoBgttay, 
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J.  n.  JiM^  dama  Loolero,  at  qat,  pour  Mtte  rKlaon  loa  aotioD,  m  M*qa'«Qe  a  ra|^rt  atiz 
ViMM|«*r   fl^iti  Bt  r«Tonua  du  pawi^,  «at  m«l  fon^ ;  " 

0°.  Conaid^rant  qua  la  dite  aotioaj|||i|ttNM|M4A»naDd«  l&partageou  la 

litiitaUon  da  dit  immeublo  Mt  V^^^^MBBfSKr^  '*  ^"""^'''^  ^^"^  "1**'^ 
n'j  ait  paa  de  partago  ou  d«  UoitaipiMl^ppl^H  mm  pfopros  oar«nta,  auxquela 
f     «t  au  aurvivant  de^uala  I'usull^iil^  dii  imi^euble  eat  tii/fityii  ot  oo,  tant  quo 
-  dttr^r*  la  dit  uauflwiti  "pr  ,     ■   ,*     '  , 

Inllrm«  Ic  jug«ment  dbnf ««(  appol,  Mvoir  lo  jugomflnt  renda,  le  31  mara  1R89, 

.    par  la  Cour  8up<ri«Juro  wfigeiint  A  iMontr<!al;  ot  cotto  Cour,  procddap^  il  rmidro 

la  jttg^ment  qa»  la  dite  C^r  Sup^rieure  auraik  dll  '<^^9|te||MMPIlf^  ^^M*^"' » 

deur,  appelant,  do  la  dfotaode  deafruitd  «t  reventuKclil  Wnuluoublo,  et,  toureo 

.  .>    le  d^olantnt  propri($tair»d',un  tiers  indiria  du difr/fnimoublo,  laWbouCe dgalemont 

de  son  aotioo,  en  aiUpmf^qu'oiru  tend  H  provoqncr  le  partagouu  la  lioitation  du 

— ^^^dlt  imaieuble,  attundu^o,  sous  o«  rapport,  la  dtto  aotton  eat  pr^maturde,  et  oon- 

V  danine  le   demnldeur^polant,  aux  ddpeiia-  danH  Ja  dite  Cour  8updrlouro,  et  , 
*  quant aaxddponv^arisottte  Cour,  ohaque  partiepoien  lea aiens.e^nfinordonne' 
qtM  1«  doaaier  floijJM^ 
Abbotulk  J>oi:9i^tik»^fp6\\mta.        ^  «f judgment  reversed. 

J7.  Xo/ZamtiM,  douDsel.  '  ;  * 

C7Aerr(«r,  i)oVi|Q»  tt;  i>or(W|lr-reapoodeot|», 
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Appbal  Stca. 

MoixBEAL,  7jUi  DECEMbER,  1863.  '  s- 

>''lAB||nttl  from  the  w^|erior' Court,  Dtatrict  of  Montreal.        , 

Coram  SiR   L.  H.    LaFOiAaJNI!, ^ABT,",  C.    J.,   DCVAL,  J.,  MlMDITH,  J.> 

"Badc^jt,  A,  J.  , 

/      *'  EDWARD  W.  LANB.   %     -  -  , 

M' 


■./■ 


*'\ 


«>a^£.ua: 

%""    Pbactioi— CoWOBPIOlf— .RoOATi 


v^i 


OAViKniLL,'     41  '   / 

D^endatu  in  the  Court  Mow, 
RispoHpaiiij. 
l!^TH— Statbs— Padbts. 


1* 


Hkld  :— That  a  motldflbr  a  platntur  for  a  coi^unMH^^^Mrc  to  AxaiiiJi^^ertailii  KitnedKat  pr 
n«ar  St.  Padl'i,-  Hlniutkota,  wai  well  foimd^tn  law  and  |)ra«UoQWthe  C(^ ' 


nntuppoi;^  by  - 


■\  .; 


TT 


that  inch  cOQualaaton  m»j  b«  granted  on  th9  application  %f  the  plaintiff  th 

afBdaVtt.  -  -   ■  ^^       .    .        ■    '  ■"-.    ^^„.  '    j^ 

5emNe  that  jo'fihm  oonunistlOB  applied^ite  ^  a  deftiiidai^tahotudjb  ^rappmSH  braittdaiHt 
TbM  where  reglitM|  do  not  «c)pt  of  the  birth  of  a  penon,  auoh  jSmKJL^  a  right  of  aotlQn  to  «•• 
if  :    tabttotk  by  ^  Jwlguenttfl'  the  Court  the  djite-antl,  place  ol^^AcrUkand  he  .doe*  not  need 

to  «bow  ai^'n){?dariqteretCKoprooi^  sneiti'Jndgmenta|fl|Km 
,       r«8K.tet»   .,fA'       ■<    .«/■'»■"       "■  'i  "^       ^. 

That  th^  date  ^Wrth  b  a  imlHirtai^  pari  of  thettKtft  of  a  perM^civiw  him  a  right  «f  aeUon  to' 

*».  ■i,„^i„ci»d*te. ..■..,_..    ..^  ;   •;.    ,  "       •    .       "- 

';.  '71i^  wM%«n  sj^id  fi-bm  t'liidgiiient  of  the  Stiperior  Ooiirt  at  Montr^,  ren- 
dered on  tl%  30th  Afay,  1863,  dimissini^.a  motion,  made  by  the  &pp^Ilant  a«^ 
plaintilF  fbr  a  cotnfliMsion  rogatoire  to  ezAmine  oertilin  witnesses  resident  at  or 
near  8t.'¥aul,  Minnesota . 


"F 


■    >, 


-       «..'• 
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y 
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.Jll?^   ^•  P'*^/i'  '"•  *'"'«»'»  •PJ"^  »»*•  «J«ftnd"«t  who  w. 
CmplM,  I  L.no,  th«  «,|«  brother  «„d  «l.t«r,  and  oo-hdr.  of  th.  pl.i„Uff. 

With  IL^et  W.ok«t6.d  on  the  27th  M.rch,  1H19 ;  th.t  tho  pl.intiff  w..  tbebnly 
iiurvivijjg  fa.u«  ofjhe  m.rrioge,  .od  wm  bom  on  or  .bout  tho  10th  Ootob<,r,  1822 
.t  th«  P„iHh  of  Terjfibonno.  hi«  f.th«r«  thou  domicile ;  that  Harriot  Wi  bt^Td 
d.«l  on  or  .bout  th(I^h  April,  1832;  that  Ell.h.  llano  «  1848  mrrrodto 
defendant,  Mary  A^  Campbell;  that  tho  only  .urviving  baue  of  th^ loid 
TlS  Tt  Sn"^'"";"  """*•  *"'"  '"  '^'''  -^  Campbell  aio  o« 
PtIfnt!itXt^t:  ^■"'  S  '"  ^"«''"*'  ^««2'  •""»  the  defendant  w.. 


Ian*  ' 
CamirfMU. 


♦  Kr  I,  i  "  »«««'««"'y  for  divers  roiMna  that  the  plaiiy|ff  should  be  able  to  e.- 
tabl.sh,  and  the  plaintiff  has  an  interest  in  e'stablishin,,¥»  rsutus  as  such  aoT 
survmg  Issue  of  th.  said  Eiisha  Lane  by  the  said  marriage  with  tho  J^ul 
rtet  Wiokstead.  aiT-ell  as  tho  daf  and  period  of  hi.  birth 

.»iJ  ^ni*  *"»'"*^""  "ryf^^  «""»'  «'«»»''  "nd  date  and  period  of  birth  uafore- 

I         ^fh  t^     Tp    .  r  ^^  "'"^"  '"  '••'"'"  '°8'»^"  «»<>  "^-"K  divers  records. 
U-^^'^^J-^^f'^-rr.X^nn.  and  at  various  other  places,  but  that  th 

^  ;:ift;rs^r '^  '"'^'  ^^^^-^^  ^-^  ^•'^'^  -  -^^-^  «^  -^*- 

I.MW  !*  *^»?^k^*I*'^  8U0h  interest  ^.aforesaid  in  the  establishmelt  of  hli 
sad  itatua  aad  dmnd  period^f  birth,  applied  to  the  said  defendant  as  such 

»» Jf  Ih  1^''    *  '!!^;!^^^  ineontestlbla  evidence 

V  such  date  andpenod  afo|||^.  the  (Tefendant  h«i  reft,«Ki  and  stiU  refuses 

o^m.t  such  satusapddatelieriod  of  .birth  unless  the  registered  or  certifi^ 
•„  entry  of  such  birth  be  produced.  •  vomueu 

.iimoay  of  divers  persom,  adfanood  in  years  while  still  living,  and  thereby  as  wS^ 
«  bywrUing.^andV  documeVy  evidence  to  prove  !nd  e.tabHsh  hi^  Z^d 

■^  Snd?h  "?3^r  I""'''".'^'?""^'^  ^"""^'•«  ^^'^  ^'-«  Mai^AnnCam,. 
^-Mtnd^e  said  Oathenne  Caroline  Lane  and  Campbell  Lane  represented  bv 

Si  "Si:  tZ    "'**'"  "1  ^^  .ad  period  of  bhth  as  aforesaid  of  S 
that  S  ;lr<r         P'fn^-'y  ""d  legaUy  to  prove  the  same  to  the  end 
thaUhe^pUuitiff  may  not  be  dam^  by  the  want  of  such  entiy  of  ^ord  *» 

'UbrSS^?!/!";;*'^ '''!?«'  suit  and  prays  that  the  said  difeud«.t,  JweU 


.*k. 


-dltfi  muLperiod  th>reo<r*Bd 


1.U  ».».«  «,  8UCI,  „sae  of  the  said  Elfehf  Lane  deeei«ed7wd 
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that  upon  the 


4 


C^,^ — 


V/>'^ 


i% 


w 


■^• 


fiiqMl 


•     \ 


OOUBT  OF  Qi;ueM'8  BBNOH,  1861. 


adduotion  of  luoh  «videno«),  the  Mid  iUIim  and  date  aad  ptriod  of  birth  may  b« 
'  d«ila^ad  by  this  Honorabia  Court ;  aod  that  thii  Ilonorabk  Giurt  do  deoiaro 
and  eiUbliah  that  the  plaintiff  waa  born  in  th«  aaid  Pariah  oryerrab^o,  iaaua 
of  tha  marriaKQ  of  th«  aaid  lato  Kliaba  Lane  with  the  aaid  i/te  llairi|{)Viok- 
•taad,  and  that  the  aaid  plaintiff  waa  ao  born  iaaae  of  tha  Mdd  mari|k««  la  tlM 
year  of  our  Ix)rd,  1822,  to-wit,  on  tha  l(Hh  October  of  theid  year  1822,  and 
that  auoh  furtiior  or  other  order  may  be  made  in  the  prem/aM  aa  t«  lbi«  IIoO' 
orable  Court  uiny  Meem  flt  and  juat,  tha  whole  with  ooaU. 

Tbo  roapiindcnt  pleaded  to  thia  aotioo  the  following  ^toeptlof !  That  tht 
plolntiff  had  alwaya  been  publicly  icnown  and  reoogniiod  L  the  aon  of  Kiiah* 
Lane,  iiaue  of  hia  marriage  wi,th  Harriot  WiokHtuad,  i»aj/tbat  Huoh  aUtua  ha» 
been  rcooKniied  and  aaaontod  to  by  legal  dooumentary(^vik||Aao,  and  men  pwrw 
tioulorly  by  the  inventory  of  the  offecta  belonging  to  tiM  di^n^unity  which  a«- 
iaftid  between  KliBha  Lone,  hia  father,  and  hia  lat«Wiii)  Harriet  JVloks^ead, 
eiecuted  bofbro  Campbell  and  OoHeigue,  NoUriee  Publio,  on  the  20th  March, 
.JBJ^D^P'^ '^^^y  o^oKd  «n.jiiilic*  at  Quebec,  the  3rd  April,  1844,  .|rher«in  U  it 
atated  that  the  aaid  Plaintiff  waa  the  son  of  KiiHha  Ijano,  iasue  of  hl»  liicrriage, 
with  Harriet  Wickatead,  nnd  of  the  age  of  nineteen  yoara.  Alao  in  and  >y  » 
oerUin  acU  de  tuttlle  to  the  plaintiff  at  Quebec,  on  an  api$  de  htrmi  dnfy  ho* 
inologa(ed  before  Sir  Janiea  Stuart,  on  the  19th  February,  1844,  wheceia  Eliaha 
Ltpe  waa  oppointed  tutor,  and  Thonaa  Gibb  aubrogated  tutor  to  the  plaintiff, 
then  being  a  minor  of  Id  yeara. 

That  alHo  by  certain  artiolea  of  olbkahip  executed  before  witneaiea  by  and 
between  Eliaha  Lane  and  G.  O'Kill  Stuart  on  the  2lBt  Auguat,  1844,  wherein' 
the  said  0.  O'Kill  Stuart  agreed  with  tbo  said  Eliaha  Lane  to  take  the  aaid 
plaintiff,  a  minor  k  the  age  of  twenty  yeara,  aa  hia  clerk,  and  thd  aaid  plaintiff 
being  a  party  to  the  aaid  articles,  did  declare  tliat  b«  waa  a  minor  at  that  period 
and  time  of  twcjpty  years. 

'  That  the  ataths  having  been  idwaya  acknowledged  and  the  jdaintitfltaTiDg 
alwaya  since  hia  birth  being  in  fKMaeasion  of  the  4tat  or  status,  ta  thi  abn  of 
Elisha  Lane,  issue  of  his  marriage  with  Harriet  Wickstoad,  he  has  no  intenai 
whatever,  and  has  shown  none  to  entitle  him  to  enter  upon  the  evidence  and 
period  of  hli  birth,  and  that  the  defendant  is  not  bound  by  law  to  atiter  ioto  a> 
contestation  upon  such  period  of  time  of  birtbj  irfaioh  ooald  only  be  valaable  ib 
order  to  establish  his  status,  which  haa  never  been  denied ;  but  on  the  contrary 
universally  admitted  by  ail  parties  lyho  have  any  knowledge  of  the  fawily,  aad 
more  particularly  by  the  defendant  and  the  publio  ficenerally. 

Wherefore,  tbe  said  defendant,  protesting  against  the  admission  of  any  doc- 
umentary or  verbal  evidence  to  establidi  the  date,  period  aod  place  of  birth  of 
the  plaintiff,  prays  that  the  action  be  dismiased. 

Another  exception  was  pleaded  containing  the  groaod  above  mentioned,  and 
in  addition  that  the  plaintiff  cannot  be  permitted  to  prove  a,  period  and  time  of 
birth  other  than  that  assumed  by  him  in  the  articlea  of  olerkahip  and  estaliliftbr  ' 
ed  thereby,  as  also  by  the  inventory  and>  aetfi  de  tutt^e. . 

The  defendant  lastly  pleaded  a  di/mse  au  fond*  en/ait. 

T^?  plaintiff,  by  t  finif  Hnawnr  to  the  first  plcn  of  the  deftadaat,  aven 


/    . 


■■■'-/ 


^ 


coynT  or  qoiwig  bwcd,  im. 


^^ : » 

<Ufi.rt«l-nl  wro  the  following  '         pWntiff  and  .olwortd  b, 

mW  Enlt^tr^'  u  ""'  ''"•  ""»'«'  «'  *''<"'»  »»>•  27»h  March.  1819  th« 
>»,«,^.-.Y,^  '^  "■"*•*  Wiokttead  of  MoDtwtl,  ■pia,t«r  f 

li^'^l^^^!^''r^  *^  "^"^^  "•-  «'  »^  -«0  --i-g^  now 

i.h  ofTW-h!         '^       i^'  '"**  *'"'*  '•'•  •"'«*  P'-i'^iff  WM  born  •(  CU  mM  P  J 

ii^Ir^.rr  **:'*""'  •'"'  ^'^  dfcy  of  October,  1822?  ^    "^ 

and  impertinent.-  *"''"'''^'  ""*  "OWOWM  rmmaUrUI 

^»^  the 

»f«"«i«nt«ibiiiitW«tionl.lioi»„fbllb„-  ••       ■ 

After  .„tte  joined,  the  plaintiff  made  the  fbUowiS  ^«^^"*^'' 
uea  on  oehalf  of  the  uid  pUintiff  retomtble  withoat  delay  " 
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Lane 

•nd 

Campbell 
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ohUdren  of  his  deceased  father  oUiming  U)  have  his  status  as  a  son  established. 
It  IS  a  ge-heral  actiou  of  this  de8C?iption  seeking  nothing  farther  tb«p  the  estab- 
lishment of  such  status.    Tho^efendant  pleads,  that  such  status  is  admitted 
and  was  never  denied.  -  *  ■ 

Issue  is  joined  and  the  plaintiff  moves  for  a  commMon  rogatoin  to  examine 
an  elderly  lady  whose  evidence  will  be  valuable  as  to  the  peripd  of  his  birth 
.  But  It  is  not  the  date  pf  his  birth,  but  the  fact  of  his  birth  that  gives  him  his 
status,  and  IHat  fact  is  established.  If  the  plaintiff  adduces  evidence  under  this 
commission  and  the  defendant  contradictory  evidence,  the  real  issue  is  entirely 
unaffected,  it  being  a  qiieation  of  status  crtily. 

Had  the  plaintiff  complained  of  acts  done  by  his  father  to  his  injury,  and 
.  sought  to  setothem  aside,  and  had  he  shown  that  the  validity  of  such  acts  de- 
pended on  the  <tate  of  hid  birth,^  there  would  have  been  an  issue  .wherein  I 
-couid  have  granted  this  commission,  as  it  is  the  motion  must  be  dismissed."        .. 
>pe  following  was  the  judgment,  (Smith  ^.,)  30th  May,  1863 :  v 

-  ?'  The  Coart  havfng  heard  the  parties  by  their  counsel,  upon  thdinotion  of  the 
plaintiff,  ^f  the  twenty-second  aay  of  May  instant,  that  a  commission  in  the  na-  '^ 

-  ture  of  acort»hiMion  rogatoire  do  issue  in  this  cause  to  commissioners  to  be 
iliftned  for  th^  examination  of>  certain  witnesses  resident  at  or  near  St.  Paul  in      " 

Jhe  Statd  (#f  Minnesota,  one  of  the  United  States  of  America,  to  beJproduced        ' 
sworn,  and  feXamlhed  on  Behalf  of  the  said  plaintiff,  returnable  without  delay  * 
,  having  examined  the  proceedings,  and  .deliberated  thereon ;  it  is  ordered  that  the 
•said  plaintiff  take  nothing  by  the  said  motion."  '  •  •        " 

The  plaintiff  #88  aggrieved  by  this,  judgment,  and  obtained  leave  to  appeal 
6    from  It.  \.,     ,  •»  rr- 

'  ^;'^-fl^«'»»'»««"f  "JPPeliant:  :Tlie  plaintiff  reijuired  to  examine  as  a  witness  on 
.hiq  behalf  to  aged  lady  of.  70  years,  sister  6f  his  mother,  and  who  wag  present 
at  his  birth,  ana  who  Is  now  resident  at  l?t.  Paul,'  Minnesota,  and  the  co WiV 
>wn  rogatoire  wa^  asked  for  chiefly  to  obtain«Iier  evidence.    It  was  the,  duty  of     « 
Ihe  ^laintiff,;and  he  did  movtf  for  the  oommissioh  at  tbe  earliest  oppiirtunity.       " 
,  and  the  practice  of  the  CouVt  always  has  been  to  gren|  the  commissioir  ev4 
-when  applied  for  by  a  defendant  witfeout  any  affidavit  and  withduti  x)ther  for- 
.,  mahty  than  a  motion  in  Court  on  notice  to  the  other  side.     Willis  v.  Pierce  2 
L.  C.  Jurist,  77  ;  Johnston  V.  Whitney,  6  L.  C.  Jurist,  29.     *  ' '  > 

.^ItwM  undoubtedly  incumbent  upon  the  plaintiff,  to  prove  the  allegations  of 
B»  declaration  whidh  were  nut  in  issue  by  the  defime  au/ondt  en  fait       *  '  • 

Heniy  Stuart  for  the  r&pondent:  The.  action  instituted  purports  to  b4  a     '  ' 
demand  to  be  recognized  *S  the  issue  of  the  marriage  of  Elisba  Lane  andHafr 
net  Wiqkstead,  founded  upon  the  facts  that  the  defendant  has  denied  sucT.  sta- 
tus, and  that  he  has»p»  manifest  interest  inJbeing  permitted  to  prove  the"  saihe  - 
Idle  suits  are  not  ullpwed  by  Courts  of  Justice,  and  the  plaintiff  cannpt  be  al- 
lowed to  p^dwith  Bis  oaus^janlesa  his  status  has  been  so  denied.    The    k 
.  defendant  pleaded  that  lf|Mn^  been  recoMized  as  such  son,  by  her     ' 
by  the  famjly  generally,  fu^«fftv  it.  >U  a  mattlf  of  public,  notoriety,  and -i 

»*»iportant  family  papoifjj  therein  men-  ' 

>^ -  -«'.-»»7  •      ...v         ■  .1.: ,     ''■■  ^   >  >.  ■;  "-t 
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.  former  wife  It  thrStiff  I.         •  '•""'  '^^!  """'^  ^^^^'  f^^^i*^ 

would  disturbtigTfs  of wny  '"'*"»''«"•?*  *«  P™-  •»  1--^  of  birtl^hich 
the^u^n^ltr^r"  ^r  ^"^  -^^-  -N^  •»  «et  aside,  on     : 

i  „  ^!;*  f^"4«"\^««"ng  that  the  judgWnt  rendered  by  the  Court  below  i» 
founded  on  Wand  justice,  leasts  that  the  same  will  be  eonLed  " 

JwnvAL,  J.,  gmnfe  judgment  in  appeal,  said : 

«^l^r     ^f"!!;   f*"-^  of  opiniou*emitio^^hould  have  been       ' 
Sc^^^E;    f  ^"1^'  r'^"^  theapplication,  an  affidavft  of  oi^-    > 
cumstances  18  reqMf ed ;  noFso  wpi  the  motion  is  made  by  the  nlaintiff  «nl^ 

ctras  he^fl^ii^  "?  ^ir'^'"  ^"*«"^'«'  -^  J^'^  «  right  to  Juctbi^. 
case  as  he  tiodeWW^ose  interests,  unless  ho  does  a  wrong  to  his  adversers 

'?he  Conrr  ""t ^^'^'^^^-^^l^-  ?    He  says  the  foot  is'of  no  impoS / 
The  Court  cannot  agr^^  with  him  in  this.    The  .defendant  forthe^i  thTt  . 
parol,ev.denceis  at  this  stage  inadmissible.    Th«  answer  is.  if  well  fouJTd  this  ' 
objection  may  be  takA  at  th.e  arguments  on  the  merl  '  Th^/^oaS 
t^":!:^"^^^''  thi^eommiss^n  he  desires  tC^o^S       * 

>Thejudgm^nappea*itt8  Motive  as  fblJiiJs;  '     -   '-     ^       ^. 

r ''^?!f  "f^^*^  "'•'%  °#  b^tteappelltt  apdplaindff-inthe     - 

1  ?  /•    f     '  Mi,n680ta,  one  of  the  United  States  of  Aqjerica,  was  ^ell     N  . 
founded  in  law  and  wasmade  j»ccording  to  the  ca^rse  .nd  prfoti^lf^eS 
Court,  and  ought  thereforp  to  have  been  granted,  and  Aatin  the  jXenT  ^  " 
.^^edby  the  S^^rio^Cou^8itting  at  Mont^at  on  the^S^  C^    ^ 
one  thousand  eight  yed. I  sUty-three,  re  rtigg  the  said  kotilf  tS       '•' 
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error:  this  Court  doth  annul  and  set  aside  the  judgment  so  pronoupoed  by  the 
aaid  Su^rior  Court  on  the  thirtieth  day  of  May,  one  t^usand  eight  hundred 
a§4  sixty-three,  and  this  Court  proceeding  to  render  the  judgment  which  the 
said  Superior  Court  ought  to  have  rendered,  do|h  grant  the  motion  so  made  by 
the  said  plaiu^ifiF,  and  doth  order  that  a  commission  in  the  nature  of  a  commit- 
»wnro^a<oi;*  do  issue  addressed  to  certain  commissioners  to  be  hereafter  named 
,  flcoordiilg  to  law,  and  to  the  course  and  praotioe  of  the  said  Superior  CourtToT 
.the  purpose  of  examini^ng  the  plaintirs  witnesses,  resident  at  or  near  St.  Paul, 
1»Jinn6sota,  afotesaid,  the  said  commission  to  be  made  returnable  without  delay.' 
And  this  Court  doth  condemn  the  respondent  es  qualit^s  to  pay^o  the  appeK 
lant  his  costs  a^  Well  in  this  Court  as  in  the  Court  below." 
•    R  Laftammt  foi?  appellant.  .  '  Judgment  reversed. 

S.  ^tuart  for  reppondont.  '      '     ■  .  „  •  '  ' 

.  (t.  W.  T.)  ^  • 


Ji*_^ 


MONTREAL,  let  MARCH,  1864. 

Coram  DOVAL,  J.,  MjERMHI^  J.,  MONPELET,  A.  J.,  BaPOLEY,  A.  J. 

No.  27. 
^       "  '        i  JOHN  YOUNG,  et  al., 

A.  "  '      .V  i-Plasntifft  in  the  Court  below y 

AND     ■  *:      ^ 

AfULLIN, 


,'■■-■ 

:t 

• 

f 

i 

* 

'i'- 

A 

" 

1        M 

JAMES 

Appiuants. 


{Oe/endnnt  in  the  Court  below, 
Rbspomdiht. 

held:  That  a  party  pnrcl«ln«  torpor  «loo,  at  an  auctlota,  where  the  term*  of  .ale  are  anaonneed 
to  be,-  over  tlOtt,  four  monthi,  mper  ««t{Bte»toi7  (o  the  tellers  from  tUie*  date/'-ls  hot 
"•nUtled  to-th*  .iredit,  without  glTlngor  tenderingi  finoh  satjrfactorj  paper,  and.  on  Uilrtte 
of  the  pnrchafer  to  give  or  tender  ench  «itlrfactory  paper,  the  Vendor  may  lae^ln  .a  onlinarj 
aii^on  of  tutump$it,  tor  the  price,  purely  and  eimply.  ; 

•  This  was  an  appeal  from  a  judgitoent  rendered  by  the  Superior  Oourt  it  Mon- 
treal, on  the  25th  day  of  June,  1863,  (The  Hon.  Ma.  As^t.  Ju^ioe  Monk 
presiding.)  ';.',-.  .••■■•'.    >■..  ':   '..   •'^'^Via',;  ^  >' "    v/- ■•'•'■  ■.. 

.The  action  in  the  Court  below,  was  in  tW  ordinary  ti,«t^p„V  form^  to 
recover  the  sum  of  |2,6i€.72,  as  and  for  goods  Wd  and  delivered  by- the  appel- 
lants to  the  respondent,  and  was  aeri^d  on  the  l&th  <rf  September,  1862. 

The  sale  was  one  by  auction,  and  took  place  ot  the  28th  of  May,  1862 ;  'at 
which  the  terms  were  announced  to  be,— "over  $100,  four  months^  paper  sat- 
"  isfactory  to  the  sellers  from  this  date."  And,  according  to  the  conditions  of 
the  sale,  .all  purchasers  who  should  pay  theirs;  purchases  before  the  28th  of  Jijto, 
1862,  were  to  be  entitled  to  a  discount  of  2J  peir  oeni.  "  '' 

The  respondent  pleaded,  "ihat  the  tea  in  question,  and  for  fheptitio  of  ihlA' 
this«ctioni8brought,'wa»s0ld  to  and  purchased  by  him  on  the  2*8  3»yof 
said  May  last,  upon  a  t^rm  of  fow  months'  citedik;"  that  on  the  27th  day  of  > 
September,  1862,  (the  28th  being  a'Sunday,)  he,  the  resEonjJ^nt  had  tendered 
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ceni    from  the  date  last  mentioned  (whieh  he  conaigned  with  his  pleas  )  hZ 
clldTp"a7ti:r""'  -ver  Coa...a  on  th.  ^...r^^ZltL     ' 

.months  fioinitfldatd^  -   "'V  on>i ay,  I8b2,  and  payable  m  four 

.     JJt^°"«^i°g^'''«thejudgmentoftheSuperiorC^^^^ 

co^tedanlSS  ri^t  m^r^'^"":^  «^«'  -'^  -'    ^ 

and  sixty-two,  as  pretended  b>  the   aid  pll^^'  °"  ■'T""'  ."«''■*  '"""^""^     ^ 
.by  the„  evidence  adduced  -that  thraT.^  '  *'°""'^""g  t^at  it  appears       . 
-ere  complete!  2^1S|5    T*^  '"'?  f  "^  "^^  ^''^  '""''"I*  ^^^   '' 
^  J"'««,one^h::a:;lg^Z^dt;i:^  the,.t^Jg^r  ^ 

grants  note,  or  the  tender  of  th^llj^fi^^i^^^^^^^^^  *''  °^'f        " 

cause,  bearing  *  data  snhJ«„!!*  !    *?       •/  *''«. '^«^«'<*?nt.  ^^  proved  ip  td^ 
thousLid  eiZhundred  «T    l^  twenty^igtth  day  of  May.  one 
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of  two  thousand  six  hundred  mad  thirty-fii^o  dollaHUbfty-seven  cents,  at  the  rate 
of  seven  per  ctntum  per  annw^,  from  the  tWenty-eighth  day  of  September  one 
thousand  eight  hundred  and  sixty-two,  when  the  isaid  amount  became  due  to 
the  third  day  of  November  one  thousand  eight  hundred  and  sixty-two,  date  of 
the  Mid  pleas  of  defendant— and  the  Court  doth  adjudge  and  condemn  the  said 

"g^plaintiffs  to  pay  the  costs  of  the  present  notion,  distraita  in  favor  of  M.  Doherty, 

,  Esquire,  the  attorney  of  the  said  defendant."  ■ 

^«     Methune  for  appellants,  argued  that  the  judgment  appealed  from  had  in 

*  effect  maintained,  that  the  fespondent's  offer  of  a  note  at  4  months,  dated  16  or 

18  days  after  tjie  date  of  sale  wa^  valid,  and  that  respondent  was  consequently 

ebtitled  to  an  absolute  credit,  until  about  the  12th-or  15th  of  October,  1862, 

,  and  that  t^e  respotident's  tender  of  check  before  alluded  to  was,  under  the  oir- 
cun>st^ces>d^  Ibis  case,  a  sufficient  t^S^  in  law,  whilst  the"  judgrfent,at  the  same 
•time  dieclared,  that  th(?,debt  became  di^  on  the  28th  day  of  September,  1862 . 

Apart  from  the  t\anife!it  contradiction  to  be  found  in  the  judgment  as  to  the 

;  precise  term  of  credit,  i>  would  seem  that  the  Honorable  Judge,  who  pronounced 

it,  meant  to  hold  wijh.the  respondent,  that  the  credit  was  an  ab^wlute  one  for  4 

months,  whkher  f>om  the^Sth  May,  or  the  12th  or  15th  of- Ju^.hovtever,  does 

not  very  clearly  appeaj^'..        '  ■"'■^i:.^''U  • 

Tho  judgment  undeV  either  aspect  was  erroneous.  The  condition  of  sale 
manifestly  madfe  the  tetm  of  credit  dependent  on  the  giving  of  a  note^  satisfac- 
tory to  the  appellants  and  4ated  on  the,  day  of  sale,  and  pay/ble  in  4  months 
from  that  day.  Such  ft  note  not  having  been  either  given  or  even  tendered  b^- 
foxe  action  brought,,  and  on  the  contrary  the  respondent  insfcting  that<jM3  bad  a 

•right  tp  a  credit  of  four  months,  and  some  15  or  18  days,  the  .appellants  were 
^learly  right  in  sueitfg  the  respondent  as  they  did ,  foir.  the  amount  of  tie  pur- 
chase, purely  and  simply.      '         ■      *'  I  ^V"^*  ^         ' 
Stuart,  Q.  a,  followed,  and  cited  Pao^ord  &  Maiwell,  6th  Term  Eepot^, 

^p.  5^,  Owenson  &  MorSe,  7tH  Term  Rep.,  p^64,  L^lisborougk  JEa^JMowatt,^ 
28  Eng.  Law  and  Eq.  Rep.,  p.  llSkaiid  MiUbrd  ^'jM^ygr,  1  Douglass'  Rep., 

■  P-55.  '•■  '■,..■   •"Vp;;".     '    .  ^;      '  ,4    ■ 

DoHjERTT  for  respondent,  contended  :  That  thehfiiiiatiflfej  by  their  answers, 
admitted  the  saje  to  be  a  firedit,  but  pretended  thaVt^is  was  on  condition  of  de- 

,  feindant  giving;  plaintiffs  "paJJer  satisfactory  i^'i^Hersr"  that  the  plaifltiffs 
wwtod  for  a  month  after  the  sale  before  calling  i&ii  defendant  for  a  settlement ; 
t)^  defendant  refused  to  pay  cash  or  otherwise  than  by  his  own  note  dated  fif- 

^  *S6a,  or.eighteeii  day^  from  the  28th  of  May,  1^§2,  and  payable  at'  four  months 

,   frdmits  date;  that,  as  defendant  would  do  nothing,  tie  plaintiffs  were  compel- 
led to  institute  the  present  actidn.  .  ■    '  , 
- '    The  enquete  established  that  the  sale,  as  undeijitood  by  Mr.  Law  hinuelf,  one  " 
of  the  appellants,  was  on  .terms  such  as  stated  by  defoiidant,  d,  terme,  and  that  - 
defendant  had  the  option  to  pay  by(fil»  own  note;  that  the  teas  in  qUestion  » 

_  were  to  be  weighed  before  their  price,  a  nrice  p^r  lb.,.oouia  be  arrived  at ;  that   ■ 
Jfiiis  w^ighin^  was  not  performed'till  sulMequent  to  20th  Jane;  that  defondant 
Uttly  offered  his^  note  to  plaintiffs,  but  they  refused  it,  and^subsequetttly,  arbitra- 
rily  and  prematurely,  sued  hxva,*aB  if  the  iSale  had  been  fo^  cash,,  whioh  all  Igrce 
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four  months,  could  not' be  arid  {«  nn/7  •       4."'  -^^'^'^  the  expiry  of  the 

-^It^.'"'"  "°°"  '°°''  "■'■■■    P-  Wj.,  in  D.,  ..  PHif..  ^B.  ^ 

■  M  M  .0 right  toAelt"  '^'!';>™Shth.,aa«dthem,b« 

■  «U«<1,  ll.ejb.d.0  rirtTto  .k^   ^         T*^*''  ""•  'l-'wlTO.    When  Ih* 

■x  2-  Iter.  ™„«  j„.Ltt  .r;^^',^'"  °-'*' '-'  "«*-  «"- 

-6f*weighi.4„„l.-    irrd""'"''^'"  •'•™b««'««led.,f„„-4.^ 

that  c<J||^h  waa  one  o?is„mtS  tr  '^^"'']'^  f  ^^^^^^f  of  ^  months.     In  : 

one  in  d,^es  and  not  itf  ^111^.^'  ^"^^K^^t  .ought  to  havabeen  ^^    ' " 
,,,^the8an.elre/thatfl,e;^;;rf2l^  adn.ittr„g,  ^   i 

''^^  the  good3  were  sold.  .BrSr,^/^^^^^^  -WoK  •     . 

■  (RooK.^^J.,)  charged  the  juI'tfriS  r  ?  ''"'"  ^^  ""  "^"  *"^    ^ 
bad  given  V  t^nderedtbd  L  tTTT^  ^l  ^^^^"^""t^  «>l4d  show  tharthey 
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ints  eo^ijd  show  tharfche^     Li^^   '.  :''^  '  ^' 
sold  and  deli|ered.    :^(i  T  •  N^^tF^i,;-  ;{ 
»r  a  new  tiSal,  said  :-i»,fe '"  •  >, J^ '  ■ ....  "*■. '^''^' 
eHbr6ught''^*4eques,.;^J^|?:^  :;-': 
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tag,  our  own  law  proper  must  prevaU,  and  that  oertainly  never  saootioned  auoh 
a  subtle  distinotion  as  was  maintained  in  the  oase  under  reTiew.  The  law  od 
this  point  is  correctly  stated  in  an  arrit  reported  by  DALLozin  his  Refeuil  Ft- 
riodiyue,  Tol.  of  1836,  pt.  2,  p.  132:— "En  mati^re  commeroiale,  faute  par 
"  I'aoheteur  de  fournir,  oomme  il  "s'y  ^tait  obligtf,^^  des  traites  i  terme  en  paie- 
"  ment  dii  prix  de,la.Tente,  le  vendeur  peut,  avant  Vexpiration  dii  terme,  pour- 
"suivre  $on  paiement  imig^diat."  And  the  doctrine  enunciated  in  this  arrfit  is 
stated  by  Devillkniuve  ^  iMasse  to  be  "  Juriiprudence"  in  France.  Diet,  du 
Cont.  Coml.,' Vo.  Vento,  page.  691,  No.  288. 
Badoley,  J. — At  an  auction  sale  of  the  appellants'  teas,  on  the  28th  May,  1862, 


conducted 
Of  ^d  u 
'.  factory! 


n  Leeming,  auctioneer,  the, conditions  of  sale  were  as  follows : 

1?  $100  cash  on  deliveryr— over  8100,  four  months,  paper  satlp^ 

jiiers,  from  this  date.      "  V  T,',>' 

fent  purchased  91  packages  which  were  ^delivered,  of  which  10 

:^  returned.     The  established  amount  of  the  purchase  was  92616/ 

I' invoice  with  the  terms  4  monthVfiroin  sale  inserted  therein;  was  duly  de- 

>  livered  to«^  buyer,  and  he  was  duly  called  upoin  tp  fulfil  the  oonditionftf  by 
giving  the  slipulated  note.  ;;    ■  \     .  v      u 

T^o  mnths  after  the  expiring  6f  the  first  month,  he  offered  to  pay  in  cash, 
less  a  discount  of  2 J  per  cent  tQ  2  per  cent,  which  was  declined  by  the  sellers,  and 
"simplol  interest  offered  by  them,  which  was  refused  by  the  purchaser  who  both  be- 
fore and  after  that  offer  had  been  willing  to  give  his  note,  but  always  for  a  period 
prolondng  the  4  months  15  to  18  days  softer  the  time  o'f  credit  limited.  The 
purclittser  claimed"  the  extension  of  time  on  account  of  allied  delay,  in  the 
del/very  ttCthe  goods.  , 

The  ovillencf  shows  that  the  delivery  was  finally  completed  early  in  June 
without  precising  either  the  date,  or  the  quantities  previously  delivered,  and 
that\^  buyer  made  all  sorts  of  objections  about  the  qjuality  and  weight,  which 
terminated  in;  the  return  of  the  10  half  chests,  the  sale  price  of  which  deducted 
from  theVgross  purchase  left  the  net  sttm  of  82616.72  cts.  due  by  the  purchaser. 

"On  the  17th,of  Sept., 1862,  the  vendors  applied igain  for^  settlement,  which  on 
the  18th  was  replied  to  by  another  offer  of  the  buyers  note  with  lollays  extra 
to  run  beyond  the  28tli  Sept.,  the  expiry  of  the  4  months'  credit,  .which  was  de- 
clined, and  the  action  wm  thereupon  instituted  on  the  19th  September. 
'  On  the  27th  Sept.,  the  28th  being  Sunday,  the  buyes  offered  his  accepted 
check  for  the  full  amount  of  8^616.72  cts.,;  which  was  not  accepted  because 
he.  would  not  pay  the  costs  of  l|he  action  then  ii)ibul^r<id.  ■      '  \ 

The  vendors  admit  tjiat  the  buyers'  own  note  wc^ld  liave  siatisfied  the  sale 
conditions  as  to  a  satisfactory  note — and  that  the  offered  ai^cepted  ohrak  wa.s 
equivalent  to  cash,  "-s.;"     ■;[  "\..-'  ;:':V'' *    ■'*' '■      v\.>'^'/ 

The  action  instituted  on  the  Idth  Sept.  is  in  the  common  assumpsit  form  for 
goods  sold  and  delivered  for  the  price  of  $2616.72  cts.  and  which  the  defendant 

'then  and  there  promised  to  pay,  but  neglected,  &c. 

.^^    The  plesaitet  out  the  special  contract,  the  { nr^hase  under  the  auction  oondi- 
tion  of  ari  abBdlute  credit 'of  4  months  as  a  therebyfepecial  agreement  and  die 
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tion  St  tl^e  time.  /  "'*'  ""'  '*«''<'«  «>«  «n8titutioD  of  the  ao- 

^'^f^^ii^:::^^  t't  *^ '»-  -^-  -  -t  i^e 

-oonting  to  about  «20.  Zt  L  r.^^^^^^ 

note  tenderwi  which  note' would  I,.  J  »1  •     ,      ^"^^  *"*«'«'*  "Pon  tfee^ 

»g  to  pay  interest  uponThe        3  *•>«  •>'^^r  b^^  will- 

Ij  the  costa  which  had  aocrui  „Z  K       J     T^^'  ""^  **»«"'  26b,  and  last- 

tnffin^thesTdiffercnces  between  th«X-  5  ?    ^'***  •"^'">*-     However  ' 

practical  professional  inte^rh:v  '3^  2     '''  ^V"^  ''  "'"'»-"•  -•» 
musf DOW  be  decided. '  '^*^'"'"'«t'Jf' jtho  case  and-  bew  submitted,  which 

f^l::^  "^XC^  rfe'?*  ^'  H^'^t  to  remar.,  that  the  de. 
^elay  in  the  deli^  of  ^ teS  Sit''"  ^^^'^^  of  thealleged 
'  his  claiming  thS  Stenstn  7*^.  V  T*  ""^^^  ''^  '"''»  ««  tJ"*  g«^und  % 
ting  that  thf  delivS  w« -nllme  » Tr  ^'^'^*'  *^*^^^  ^"P''^  ad£ 
27th  for  the  28th  i  dTteit^  ^f^^  .«™-     «"  *«««J-  onlhe 

corroborate  thesuidenero/Xrdoutvt^^^^^^    "'''"*'"'•"  ^'^-*  *i»«' 
own  admissiQri  that  the  fL  mont^  in  a    1^  'i'*'^'  "'*  ♦•>«  d^^ndanf. . 

28th  Sept.  is  of  r^rd  in  thHuon         t  ""  ""  '^'  "^  '''^  ^  *^« 

assumed  by  him  for  claiming  tie  extenJn  'f  .°''"'»^f 'f.<«>»t"diot  the  gr«un4 

record  must  be  adverted  to  for  a  momen]  ^""^*'*  ^^^''^''^  ^^ 

-suaUy  eveiything  under  $ipo  rcMd  ovtlhT'  '^^  ^^T'^^^^^'^.  says, 
Law,  oneof  the  plaintife  is^ZtT  Zt      '"°°'""  "^^^  «'«<«»• 

-eh  as  that  re^U^iLt^^'^iZ^^^^^^ 

a^ountland  a  term  of  credit  fo^:^rtaLo^^^^^  ""^fl'^'^^^  ^^- 

terns  are  cash ;  over  that  aifiount  th^  JTcS'       ^  '  '''*  '"^*°'"*'^ 

This  t<ffltimony  is  conclusive  that  th«  firm  v«P>«        .o   . 

of  credit.   .       /        r^         "*  the  tirm  of  4  months  iii  this^ewas  a  term 

The  authorities  are  Wly  oonolusiveLi  ^ 

2  Parsons.  -   -"f*  -     -  ' 
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it  be  a  part  of  th«  contract  of  snlo,  that  pajnient  shall  be,  made  at  a  future  dnj, 
there  can  of  course'  be  no  suit  for  the  price  untjV  that  day.  Thin  is  undeniable 
both  in  EngllBh  and  French  jurisprudence,  because  in  that  simple  case,  the  term 
ia  for  the  benefit  of  the  purchaser,  and  the  old  axiom  applies  aui  a  fcrnw  fu  doit 
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But  if  a  mode  or  qualifloatidn  be  adde^  to  be  performed  by  the  buyer,  then 
i  the  benefit  is  mutual,  the  buyer  obtains  his  (term  of  credit ;  and  th^  vendor  obtains 
:>   a  i&od«  of  iissisting  himself  jV  the  interval. 

In  this  ease  the" agreementWas  that  the  buyer  should  have  4, months'  credit 
•from-ibe  day  of  sale  upon  hiHyurnishing  the  vendors  with  satisfactory  note. 
H*  obtained  his  credit,  but^id  n^i  furiMsh  the  note.     What  then  was  jho 
■right  of  tjie,  vendor  under  the  aireem^Bt? 

,;  Parsons  on  Controcts—  {he  c  J.)  sftys :  ^'  But  if  it  is  also  a  part  of  the  oonfract 
thM  a  iiote  shall  b^  given  imniediilltely,  which  is  to  be  payable  on  th.8t  future 
^^'"^  *^'"  ^  °®*  8*'«''»  "n  »P»on  can  at  onoq  be  maintained  for  it— not  only 
v^'**"  '*  i'  "  separate  promisfe,  but  because  by  the  practice  of  merchants  thU 
hah  mi^hibe  made,  by  the  vJtidor'n  getting  U%Ugcounted,fhe  means  ofjmtent 
jaayment."  -  /  \ 

^    >         the  mutual  benefit,  the  credit  on  the  one  side,  andihe  means  of  present 
/.payment  on  the  other,  are  clearly  stated.  % , 

Addison  on  Contractp,  p.  240— Maintains  the  same  principle  as  above  fenun- 
:0iated  by  Parsons,  and  the  text  writers  and  adjudged  coses  Atiroly  concur  in 
the  right  of  the  vendor  to  maintain  an  action  to  obtain  the  note} "    ' ,  >     „ 

Addison,  p.  1120 — If  the  goods  are  sold  upon  terms,  that  the  purchaser  is 
to  give  his  acceptance  at  two,  thriee  or  more  months  for  the  price,  and  the  ^Oods 
are  then  delivered  to  the  purchaser,  and  the  latter  refuses  to  give  his  aoceptniice 
according  to  the  contract,  the  vei/dor  cannot  forthw;ith  bring  an  action  for.gooiJs 
sold  and  delivered,  but  must  sub  either  on  the  promise  to  give  the  acoeptaiwse 
/Or  wait  the  termination  of  the  period  the  bill  or  note  had  to  run.  , 

4  Ternti  Rep.,  1803,  p.  146-T-Mus8en  vs.  Price,  may  be  jionsidered  the  leading 
case,  in  which  Lord  Ellenborougt  recorded  his  dissent  %)m  his  colleagues,  who 
"  held  that  t%  buyer,  in  such  a  case  as  this  cannot  be  sued  in  aetffln  for  goods 
sold  and  delivered,  but  upon  the  speoial  contract  only,  and  that  he  could  not  be 
sued  in  that  form  of  action  till  after  the  expiration  of  the  term"— and  iii 
3  B08S..&  Pull.  1803,  p.  582— Dutton  vs.  Solomonson  Lprd  AlgSnley,  Ch'.  J.,  • 
who  entertained  the  same  opinion  a9ljordEllenborough,yielded,,aaa  followlSthe 
rule  io  Mnssen  vs.  Prioe,e8peoially'lno«flg  that  bis  ooHmgues  in  his  own  CQ&/i.jcIif- 
fered  fromhim.  Since  that  case  O^Mussfo  vs.  Price,  Loni  Ellenboroogh  alsoyield- 
ed  to  those  rulings  as  peen  in,9  Easi,  498, 1808,  Hoskins  et  al.tStoignees  of  Deigh- 
ton,aiid  again  in  3  CMapbell,329,'^Htttchin8pn  vs.  Beid,  in  whiohBeteld  that  until 
^redit  expired  there  was  lio  debt  ,du%  1813.  -  Arfa  tbo  punfent  of  authorities 
since  1803  has  been  all  that  wayin^i^nd.  "  Hoelcinii  m  Duperray,  9  E»st., 
498.     Cuthay^vB.  Murray,  lCiwBi)*^,^^5.    Griffin  vs.  Lgfigfieid.'S  Camp.,  254. 
Joseph  vs.  Knox,  ditto  32Q  j.-«  ^29  :,»a  414./'  6obb.  &  Pi^l.,  p.  330.  Brooks  &' 
White.,  !,,,•:  :,■*•:«       •"''>.,   '  ^  .*•  \.  ^.y''  ^>J^ 

Thf  Bame-hastef^i4Sft^eId.iQ  Vpper  Cffl&da,  fr  U.  C  qI  B.,  Rep.,  p.  168U-^ 
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"condition  upou  whiflh  tho  nr«.li»  »-.  »    i!     •  "»«  Riving  oi  the  bill,  waa  ■ 

-.»»« *  «„. .  .,„,  ,^\,^ ,.  sot  t;r::"::r;r:r 
■;»  f  .be  b.rjT.t/b*z';:irur,rp.r  -  Tr£':-f ™' 

"tonlniot,  .»d!tbeoo^a.tfano  more  bi«k»i  aiW  iL  ™hT  ."*' 

.p».b.^  „.„  ,i,,  i„„,,i.^,^^,,  ^oTttTCr^ " 

Technically  the  common  aapumpsit  form  forgoods  sbldk  Ih.^  ^  "  li^  ^ 
^Id,  and  promised  to  be  paid  prerntly,  but  neS  d  to  1  v  ^S  ^f^l  *«oo<iB . 
ofwhar.  How  is  it  measured?    B,  f^  prfee'onte  gl^  T' "'' ^ 

.    ^''«*'r«?>al'««nmpsit  for  nondelivery  of  a  note  reDresenh-m,*!,-     •      ^V 
good.,  but  neglected  or  reft«ed  to  be  given  is  lo  toT '^j    i^?'  °^*''°* 
wb.t?  How  to  be  measured  in  thard?    W^n)  k     uT^'''  ^*'"'*^'  »» 
In  both  oases  the  damage^^enTt^le  „t^  ,    t^  thd  p^oeof  the  goods. 

•Sl'  r^^r^  '"'''**'^''  Mh  result  tdamag^^tfbUs^ 
pnoe  of  the  goods,  the  two  forms  of  acaon  are  dl^i^iU^ Z'''''''' 


/  \ 


r 


.•'■  \ 


TOUM  ft  ■!., 

•ad 

Mulilfl, 


/^       ..   ■ 


/ 


/ 


^:Nl 


001>R9P  OF  QUEEN'S  BBNCn,  1864. 


lijfcii*!  iiWH!» 


thjit  wojiTd  Jbpporl  the  ootniiion  AW)(ui|liwlffnldjnot  «ii<M)iio  th«  apeoinl  limluinp- 
tilth,  and  the  proof  upon  tiiQ  ecprou  oontjfiiot  wouM  show  nomething  diffurmitj 
flrom  ah  inipliod  conthict*  '"'v 
>.  Now  in'our  prnotioe  we  tre  nojt  t]ed  dniWn  to  tho  ntriot  nioctiet  of  tlte  En^i^liNh 
fonun  of  aotiot),  and  ROniotimo.^  yory  much  to  our  pniotioal  diitadr«nt«K«i  beouuMO, 
it  bcooiiien  nocena'ary  'to  uiuke  up  th«  issuoa  by  ipeolul  ploadingii  which  in  niAny 
oases  in  fucf,  do  not  tondor  issues  upon  tho  aotion  brought,  but  on  it  wore,  make 
new  duinands.  in  this  oaso,  for  instanoo,  tho  form  of  roniody  is  tho  oouinion  asr 
•unipsit  foj^ni,  showing  tho  sola  and  delivery  of  the  toos  for  the  price  named 
with  tho  ku plied  contract  tittaehing  to  the  purchaser  to  make  present  payiiusnt. 
The  proof  in  such  a  onso  is  iiccossacily  simple,  that  of  tliu  purchase  and  receipt 
of  81  boxes  of  tea  for  Huch  a  vulue,  tho  law  fitling  in  the  implied  oontraot. 
fiat  the  npcciul  pleus  nnd  answer  havo  brought  in|o  Court  a  spccjal  agrcomont, 
and  it  is  t^hut  special  contract  not  the  ihtplicd  assumpsit  which  is  tho  matter  of 
contract;  it  is  in  ftot  the  damage  Buffurod  by  the  noti-delivery  of  the  note,  which 
wonid  have  fufQinhed  the  price  by  means  of  tho  discount  of  the  note  for  money, 
and  tbpfc  diimago  ia  the  value  of  the  gOOds.  The  case,  as  appears  then  in  the 
pleadings,  will  be  more  plainly  stated  colo(}uially.  The  plaintiffs  aay:  Yon, 
defendant,  on  the  28th  of.May,  1862,  purchosed  our  teas  for  the  prioo  of  82fflG.. 
72o.,  which  teas  were  delivered  tQ  you  then  and  there,  and  tho  price  of  which 
you  promised  to  pay  to  us. presently  on-demand.   Tho  defendant  answers:  True, 


I  bought  tho  teas  for  tliat  pric 

months'from  the  time  of  sale, 

ho8  expired.   TJie  plaintiff's 

wa»  on  the  bonditioa  that>^ 

four  months  from  the  nate  < 

ua  the  use  of  tbb  money,  by  meuni'^ 


t  you  agreed  to  give  mo  a  credit  of  four 

cannot  ask  £br  tho  money  until  that  time 

we  did  agfee-togivo  you  that  credit,  but  it 

n  aq^  there  give  us  a  satisfactory  note  at 

ich  in  eommorcial  usage  would  have  given 

its  diBo6unt,  and  without  interfering  with 


you.  You  have  had'our  tens  in  your  possession,  and, thereby  enjoyed  our  capital, 
and  having  Tcfuscd  to  furnish  td  us  the  note  or  its  representative;  you  buvo 
therefore  caused  the  damage  of  the  prico  of  your  purchase. 

In  this  state  of  the  pleadings,  mere  technical  forms  disappear  altogether,  and 
the  case  is  submitted  as  it  in  fact  is.  '  Nipe  of  the  English  or  other  cases  cited 
above  present  such  a  state  of  pleadings  as  this  case,  and  to  that  extent  are  not 
strictly  applicable  upon  the  queistion  of  remedy,  ot'^m  of  action,  or  of  the\ 
question  of  procedure ;  this  casv'muist  be  taken  up  and  adjudged  as  it  is,  in  the 
contestation  made  up  for  judicial  decision ;  nor  oiin  the  respondent  complain, 
because,  as  before  observed,  he  was  in  his  own  wrong  in  unjustly  claiming  be- 
foro' action  brought  an  extension  beyond  the  term  of  ^redit,  and  in  holding  and 
uung  the  plaintiffs'  goods,  without  affording  tiXv  them  the  means  of  having 
iji  their  hands  an  imtrument  which  they  could  negotiate  as  laid  down  by  the 
judges  in  the  case  of  Mussen'and  Price,  and  which  is  corroborated  by  a  similar 
case  under  French  law^  Dalloz,  Jurisp.  da  Roy,  2e  partie,  1835,  p.  132 ;  Meer- 
man  vs.  Bettomeyer.  A  quantity  of  wine  was  Bold,.for  whieh  a  oredit|<aote  wa^ 
to  be  given ;  the  wine  was  delivered  at  once,  and  the  note  refused  to  bbfliven. 
Action  waa  at  once  instituted  by  the  vendot  against  the  purchaser.  JTne  cose 
went  by  default  against  the  defendant,  and  judgment-  was  rendered  for  the- 
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mere  mi  aemv      VnH^r  ♦».„.        ""i.^^"«"  'B«»  th*  iivt«  wis  monoy In'a 

™«™y,  fag  ,^.  iour.^i^p^s'irrH''' '"''.*  ••""'"  -^f 

"'V,  1862,  .t  n„eUo„,  b, r/LS*  °f  l",'"'^?^;'*  "•  «>U,i,  W,„  „,  ,^1 

tw.  bci™ l„,jbl"Lt,J?^  •"!:*«..«,*... bo..  jui,g„;.„,  ^  ,t. 

cwlit  of  four  noon,.-    Z.  5;       '  '°ft''«  "w-^'lllsdlo  «,  «*,„(,,,, 


.i*.*..i.»».d;b,„„b^::^trg?::;^'r'''°''->^A^  ■ 

Th.  following  „,  .ho  j„dg^„  rf  ^,  Court  of ^Af^, jr._'  " ' 

cisbu:CM.,.i;bo.:^tst:i51"il;tt?''^ 

to  tbotoapooJont  tbo  qua„ti„  „r  ta.  T'°™.*°°.«>"J-«»o,  .oil  .nd  deli,or  -  

■bo  oo„d,.i„„  of  tb'o  „id  ,»;l;.  ,2L    il  Tt  '""'f'  "•".  «P» 
•boMid  appoHaote  had  fborofo™  .  feL^tf f  f  T?"^  conaidoring  tUt      .  , 

.fo™^d,fo,U„.Jl„^«rl'l'^,"l-'r-"\'"''''  "'*  - 
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Young  etal., 

and 

Mnllln. 
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able  paper  before  the  institution  of  their  action  in  this  behalf,  and  that  their 
said  action  was  not  premature  as  allied  in  the  pleadings  of  the  respondent; 
finally  considering  that  the  tender  made  and  fyled  in  this  Court  by  thft  respon- 
dent on  the  twenty-seventh  day  of  September,  one  thousand  eight  hundred  and 
sixty-two,  after  the  institution  of  the  said  action  against  him  by  the  appellants 
waa  not  sufficient,  nor  good  and  valid  in  law,  under  the  oiroumstanoes  of  the 
case,  the  same  having  beerf  made  ftf  the  amount  of  the  said  purchase  with 
iiiterest  thereon  from  the  date  of  the  said  tender  only,  and  also  less  the  costs 
of  the  said  action ;  considering  that  in  the  judgment  pronounced  by  the  Su- 
perior Court  at  ftlontreal  on  the  twenty-fifth  day  of  June,  one  thousand  eight 
hundred  and  sixty-th/Se,  affirming  the  sufficiency  of  the  said  tender,  and  con- 
demning the]  said  appellants  to  pay  to  the  respondent  the  costs  of  said  suit, 
there^is  error,— this  Court  doth  reverse  and  set  aside  the  said  judgment,  and  pro- 
ceeding to  render  the  judgment  which  the  Court  below  ought  to  have  rendered, 
doth  condemn  the  respondent  to  pay  to  the  appellants  the  said  sum  of  two 
thousand  six  hundred  and  sixteen  dollars  and  seventy-two  cent*  the  price  and 
value  of  the  said  tea  so  purchased  by  him  as  aforesaid,  with  interest  thereon 
from  the  nineteenth  day  of  September,  one  thousand  eight  hundred  and  sixty- 
two,  the  date  of  service  of  process  in  this  cause,  and  also  their  costs  of  suit  in 
the  Court  below  as  also  all  their  costs  in  t^is  Court.  . 

Strachan  Bethune,  for  appellants.        Judgment  of  Court  below  reversed. 

ITenri/  Stuart,  Q,  C,  Counsel. 

Jf.  i)ofter^y,  for  respondent.^  '  , 

-  R,  McKay,  Counsel.  - 

(8-B.)      .  /  ;      .. 

-n — ^ — •'    "■ 

CIRCUIT  court:,  .    3 

'  MONTREAL,  19th  DECEMBER,  .1863. 

Coram  Monk,  J. 

•    ',  '  No.  4642.  '  ■'    '       '  M    ■ 

'  ,  Reeves  vs.  Malhiot.  ^ 

Hbld  :— In  an  action  for  833.25,  parol  evidence  Is  inadmiwlble  to  prove  a  contract  of  euretyahip. 

By  this  action  the  plaintiff,  a  merchant  tailor  claimed  from  the  defendant  the 
sum  of  033.25,  ;being  the  value  of  clothes  sold  to  one  Captain  Maine.  The 
declaration  set  forth  that  the  goods  had  been  delivered  to  Captain  Maine  at  the 
request  of  the  defendant,  and  on  hia  special  undertaking  to  become  responsible 
for  their  value.  *         • 

Defendant  pleaded  that  he  happened  to  be  present  when  the  goods  were 
bought,  but  never  became  liable  in  any  way  to  pay  for  them. 

At  Enquete  the  plaintiff  attemjlted  to  prove  the  %ntraot  of  suretyship  by 
parol  evidence,  but  was  not  allowed,  to 'do  so.  The  Court  held  that  the  con- 
tract was  not  binding  between  the  parties  unless  there  was  some  writing  or 
memorandum  sufficient  to  constitute  a  commence/meat  de  preuve  par  icrit. 

S.  Rivard,  for  pluntiff.  Action  dismissed. 

V.  H.  Bourgeau,  for  defendant. 

(j.  L.M.) 
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Superior  COURT 

ift)NTREAL,3l8T  MAY,  1861 
Coram  MotiK.J.- 
No.  2208. 
Cheuftlt  vs.  De  ChanUl  <k  Thomis  et  al.,  Oj>po.anU 


^ 


8rd.  Th.toUr  Statute  In  providlnXr^Lialrf'!^"*'""' "''"•'"*•'"  »»  oPPO.Itlon. 
or  machinery  of  th.  old  Cch  Uw  "'^  ''"*''  •""  '"*'""''«*  "■«  »«)hnioiUltle. 

,    p^SXJ.or,?  Cr^^  ;!'  sr  •"  ♦"•'  •"<^-  •»- 

'  ^  .-vi\ri„;^;^iT/::^^^^^^^^^^ 

td/u<«m.  Mdequlvilent-fdisiUe  <"»«»'a'«e  of  the  debtor.  I«»da«toi» 

.,J.  jr.u  rr.  ^  '       ""'«°««»""«"8  "•fcr  Nol»ri.l  ted  of  o«»ion 

•■HtJCt'  ""I  r'"'  ^'  ""  "'•'"»'""  •"  •"«e«'  -  folio-" : 

-      The  several  clauses  of  the  deed  were  then  set  up 

It  was  then  alleged  "  That  under  and  by  virtue  of  tlfe  ««!,»  A..A  >        • 

mjested  with  the  goods  and  merchandise  of  the  said  Dame  DeChant«l  «„-i  a-I 

.iltlS'"'^'  "■5'^^"*-°'  *wi«^  "I  "^pW-tiF  i„«* 

TWn  Mowed  allegations  i„  support  of  the  prelendoa,  of  Z    »W^«r 
to.   .ad   which  He  pWatiir  ooat.«i„g  .peoiiu,  dlT  Td  1  ./TS 
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Cbevalt 

▼I. 


■^^mt. 


frtaduleDt  attompt  by  tfie  doFondant  to  avoid  paymettk  of  the  judgment.  That 
moreover  neither  of  the  dpposanta,  although  well  aware  of  ihe  issue  of  the  writ 
of<'it«i'e  arrit  before  judgment,  at  the  time  at  which  it  waaUued  had  intervened 
or  contested  the  action  of  the  plaintiff.  Ai^d  that  the  efeota  seiiod  uiidef  tliis 
writ  were  not,  when  seized,  in  the  poswision  of  the  opiiosants  as  alleged,  but 
in  the  shop  and  cilstody  of  the  defendant        *  '        '     1    -^' 

That  the  said  deed  of  cession  was  -f*  fl0aiSi&io  fruudti  et  a  ^t^  fait  «d  fraude 
des  droits  dudit  contestant,"  and  tbtttifl  fact  lit  had /never  been  completely  an 
fully  executed,  inasmuch  as  the  effects  ceded  had  nevej^  passed  frokm^he  possession 
of  the  defendant  to  that  of  the  opposants.     '  \ 

Tlie  contestant  also  pleai^cd  a  general  denid.  \  I 

The  deed  of  the  19th  Julji-,  1860,  upon.wihioh  the  op^ition  iraa  based,  after 
naming  the  defendant,  Madtime  DeChantal/ her  husband,  and  a/number  of  cre- 
ditors as  present  and  parties  to  the  deed,  proceeded  to  stato  that  J "  Dame  E.  De- 
Chantal  not  being  able  to  pay"  "  sea  dits  or^anciers,  leurs  tjtMitB  respeotifs, 
dont  les  montants  sont  places  vis&vis  leura  noma  respectif^  dans  la  luto  1^  la 
cddule  marquee  de  la  lettre  M,  annez^  aux  pr^sentes,  aprds  avoir  ^t^  signeo  et 
paraphde  par  les  parties  ^t  notaires  we  ranefMr  pour  enfaire  partie,mai8  offire  de 
ieur  faire  une  cession  de  toutes  ses  ma'rchandises  et  cr^its  qu'elle  a  actueilement 
en  male,  mais  i,  condition  que  ses  dits  er^anciers  lui  donnent  one  qv^tioinco  et 
ddcharge  finale  du  montant  en  entier  de  leurs  dites  cr^ances  re^ectives  et  auz 
autres  conditions  oi-aprds  mentiono^es,  oe  qui  est  aco^td  de  la  part  des  dits  ore- 
anciers.  >  / 

C'est  pourquoi  ces  pr^sentos  font  foi  que  la  dito  Dame  Plamondon  (De  Chantal) 
;  autorisde  comme  susdit,  a  par  ces  pr^sentos  volontairement  c^d^,  quitt^,  trans- 
port^ et  abandonnd  des  maintonant  et  a  toujours  it  ses  dits  or^luDoiers  oe  acoep- 

nt,  toutes  ses  marchandisiss,  'fonds^MMuagasin,  effeta  et  objets  de  commerce 
,u'elle  a  actueilement  en  mains,!  di^i^^Hagasin  ou  ailleura,  tel  que -plus  com- 
^l^tement  mentionn^  et  d^taill^  djipr^nventaire  d'iceuz^produit  par  le  dite 
Dame  Plamondon  et  remisa  riistjst  a'tez  dits  cr^tnoiers  sans  aucune  reserve  ni 
exception  quelcon'que ;  "  after  petitioning  other  effects  assigned  such  as  the  case 
of  her  house  and  shop,  accounts  bills,  obligations,  &c.,  the  deed  proceeds  thus: 

"  La  pr^sento  oessio^lbst  aip  si  faite  pour  et  a  la  charge  par  les  dits  or^anoiers 
de  payer  toutes  les  dcttes  pri  rilegi^  de  la  dito  Dame  Plamondbn,  savoir :  k 
John  Tiffin,  ^ouyer,  pour  loyer  do  la  dite  maison  let  magasin,  k  devenir  ^oha  le 
premier  mai  pfochain,  1861 ;  pour  loyer  la  somme  jle  cent  vingt-cinq  livres,  oours 
d'Halifaz,  ensemble  les  taxes  e|t  cotisation?  municlpiles ;  aux  dommis  de  la  dite 
Dame  Plamjpn'don,  leurs  gages!  qu'ils  out  droit  d'eziger  en  loi ;  4  Jobin  et  Mat- 
thieu,  notaires,  deux  louis  et  sept  chelins  et  4emi  ;|  aU  nommd  Allard,  boulanger, 
poiir-pain,  huit  louis  six  deniers. 

Et  en  outre,  pour  par  la  diie  Dame  Plamondo^  demeurer  quitte  et  dClment 
d^hare^e  envers  ses  dits  cr^dnciers  du  montant  e^  entier  de  leurs  dites  or6ancea 
respectively  lesquels  dits  cr^anoiersau  moyen  des  ^r^sentes  ^onnent  quittance  4 
la  jiite  Dame  Plamondon  a  toutes  fins  que  de  droi^.  | 

Et  pour  ez4ontor  la  pr^sente  cession,  les  dits  cr&inoiers  nommebt  comme  syn- 
dips  dt  sequestres  et  ^trocureurs  les  dits  sieurs  Henry  Thomas  et  Jacques  Gre- 
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Bont  acto  fait  et  pd88^,  etc],  eto. 
A  ^1''"^*?,'';'^^"*  ''^  1"''""*  I>eChantal,  her  hu«bat^,  Jacques  Grenier  ^ 

^t^r  K^: --— ^^^         ^ 

BankZ;  Pl^lt  "  '".T^'''">»  '^^  «»«g«"«  to  the  Bel.ure  and  sale  of 

On  th^4th  September  la«t,  the  plaintiff  obtained  judgment  againat  ^2 
fendant,  a  jnarcAanrfe  Pt/WtoLe.  for  £137   IK  i  .nAJ  T  ^®' 

I860,  the  phidblF  engaged  ,i,l,  thedefeedanl  u  her  elerl  .t  olZT'i 

inJulj^,   18^0,  she  becani«5n  bankrupt,  and  on  the  19th  J«lir  m,H-  /'      ?*• 
or  «J«„^„  of  all  her  stocf.in  trade^V  estate  tf  he  'c^t^^^^ 

Sr:dfhe':id"!'  ^  'x^^-*'^  *^^<''  ^-^  ^-d  a;t";ock''th.  :^^^^ 

emp.,    .„d  moreo.1  4iX\^^^',:Z  Ltf  ^^l^t 

1861,  and  durm|:  which  hp  illeged  heW,  out  of  employ.  Madame  deflK 

.Plaintiff  then  took  out  exfoution  agaUt  the  goods  already  seized-  J^\L 

claiming  the  goods  :&4ting| forth  the  transfer  to  the  oreditow     alleeins^^nU^ 
judgment  of  the  4th  ^t^mber,  1860>ained  upon  ISafne  De  Ch..^! 
^^on  w^fi^dulenad  pretendi.^ that  the  Adg^ZZuS^^l^ 

*heu  opposition  they  offer  thatamount  tc^ther  with  £37.  0.  0.  maki^Sdier 
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£r»0.  1^.  1  for  three  mopths'^lary  in  addition  to  what  wan  aotunUy  due,  which 
tlicV  protend  they  had  offared  before  the  institution  of  th<j  sT&tiou. 

thie  plaintiff  by  hia  contestation  of  the  opposition  haSlruisod  in  the  Brat  place 
the litiestion  of  law  whether  the  opposants  have  the  right  to  oorao  Intb  the  record 
in  ^hcir  quality  as  asaitpees  or  not :  he  denies  that  right  aS"  they  do  not  appear 
u  creditors,  but  in  their  capacity  of  assignees  only.  It  appears  by  the  schedule 
atiaohed  to  the  deed  of  assignment  that  the  defendant,  Madame  de  Cliantal,  was 
indebted  to  the  firm  of  Thomas  Thibcaudoau  and  company  in  the  sum  of 
£226.  2.  1,  and  toihefirm  of  Grcnier  and  Martin  in  the  sum  of  £201.  9.  8,  but 
it  does  not  appear  that  they  are  or  wore  individual  creditors  of  the  defendant  j 
,it  all  events  they  do  not  come  before  the  Court  as  such,  but  simply  as  assignees 
/under  and  by  virtue  of  the  deed  of  assignment,  and  as  representing  their  firms 
and  all  the  creditors  who  signed  the  deed.  It  docs  not  appear  that  all  the  cre^ 
ditors  signed  the  deed:  and  certainly  the  plaintiff  did  not.  He  alleges  morc- 
dver  that  it  is  fraudulent.  The  first  question  to  be  considered  then  is  the  point 
of  law  thus  raised  by  the  plaintiff.— In  their  capacity  of  assignees  have  the 
opposants  any  quality  to  plead  and  be  impleaded  in  courts  of  law  under  the 
act  of  cession  produced;  and  the  Court  is  of  opinion  |hat  this  objection  in  law 
is  well  founded.  In  the  first  place  these  opposants  are  not  even  in  their  indivi- 
dual names  creditors  of  the  defendant.  Thomas  Thibeaudeau  and  Company 
and  Grenier  and  Martin  arc:  the  firms,  ^t  not  the  individuals  are  creditors. 
Thb  may  indeed  be  something  more  than  an  ordinary  manda,t,  but  as 
these  present  themselves  hero  before  the  Court  they  can  scarcely  be  regarded- aa 
T.  Procuratores  in  rem  suam.  The  manctat  is  not  an  ea^ential  condition  of  the 
^ntract,  i)ut  ai  meaM  its  execution  by  the  creditors, '  Yet  it  is  a 

mandttt,  apd  t^e  law,  "  Premiani  Statuamus,  cut  cutnque  omnium  bonorum 
administratio  aut  omnium  actionugr  potestaa  permissaest,  etiam  cum,  qudoiB  ex 
causa  nomine  Domini  pccunias  exigere  posse,  et  rem  in  judicium  deduoere  sine 
alio  speoiali  mandate."  It  must  be  done  nomme  Domini,  for  nut  depeui 
plaids  par  fSt^ureur,  and  there  is  nothing  in  our  law  which  gives  a  corporate 
or  a  quasi  w^rate  or  represent  itive  capaciiy^to  assignees  named  as  these  have 
been;  they  have*fio  commission  or  authority  froto  any  Court— it  is  essentially  p 
private  affair,  and  strictly  speaking  they  can  fcarcely  be  viewed  as  assignees  not 
withstanding  the  provisions  of  the  statute  i*  regard  to  the  cession  de  biens  ii 
oases  where  saisie  arret  or  capias  may  arise,  Jhfr<!oart  cannot  adopt  th^ 
reasoning  of  the  opposant's  counsel.  '  •    j.^  '' 

As,  however,  l^is  is  a  question  of  some  practical  impbrtance  to  the  commei 
cisl  community,  and  has  been  argued  with  considerable  ingenuity  and  muA 
earnestness  on  both  sides,  it  is  proper  that  the  Court  should  carefully  weigh  tMe 
arguments,  and  endeavour  to  lay  before  the  council  the  reasoning  upon  wHj|h 
the  judgment  about  to  be  rendered  rests.  *  '^    I 

It  has  been  argued  by  the  opposants  that  our  Statute  inrelation  to  writsJof 
«a»«te  arret  before  judgment  and  capias  ad  respondendum  having  made  it  col 
pulsdry  upon  insolvent  debtors,  in  order  to  avoid  seisure  to'  their  property  dhd 
personal  restraint,  to  make  a  cession  de  biens  for|the  benefit  of  their  oreditors,|ia& 
at  the  same  time,  and  by  implication  so  to  speak,  created  all  the  maelunerpr  ne 
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it  into  effect  i.  .l«urd.^„rr.1;orr    of  r    »"'"'*  '!"'  "•»•""  '^  "-"^i"*    •>.c'2i.«. 
proposition  .Vaext  to  pr'epoateroL     A  1^/1"'"  "*  '''  -'""'  *«  """^  * 
/ppoiDtment  of  >^i(^J^  .  dir.ctionVZT.^     7  "'"**""'^  ""PP^  *''• 
reoognfze  .„d  give  effect  t;  the  J.Tn  1 1'  •"   ,"/  P'""*"  ''^  '*'  "«  »«»«<> »« 
«pre.ntati3ec.p„city„feH::j^:^;X^^^^^^^ 

the  c««,on^.„<r  absolutely   necXy  for  (h«  ?^    :  '      *.■"  '""*""•'  P"'  "^ 
\      «»«igned  :  that  to  make  a  Le  C^IIa"  ^^'^^T'^tion  of  the  property 
,   deed  where  the  interest,  of   he  «edil  ^5^"  TT  "*  "'"'^  ''"'  -""^  ^^'-T 
^mmen-«,n«.,  and  amount  pit  X  to  flaTr   H'  '"""  "^  *  P«'^«'"'»»  ^^  ^ 

Bef-noe^as  also  made  to^he  oTd  law  of  plTi^      '"'"*  ""  '''  «^*»*«-  ^       ' 

,  to  Bhay,  tU  in  refusing*  to .  reeoffniJe  Th^  J  •!  r  ""'"  "  '"'«»"»  ««»«• 
•  themselves  in  this  case  wou IdT  .  nla  „  ^7  ^  "^ '*''«"^"  "  '''•'7  Pre«ent 
These  argumentson  behaTfof  th^  J^L"""'^".  ''  »''«  «>»•»<»'  J-^- 
even  cogent"  ...soning.  And  rh7<ZTi::„7,;^^^^^^^^^^  '^^*"'"-  -'» 
senous  consideration.  It  will  be  Jn  1^'?!  I  T  *'"''  'hejWit ve.y 
bear  the  rigid  application  of  .hots  pr  nciZ;  ^  u-  f"  *"""  P'^^""'"'  ''» 
depart,  and  to  which  it  should  tTthrCoTi^u^^^^^^^^ 
only  In  cases  like  the  pr««„t  but  in  oH  •    f  '"^'  wupulously  adhere  ^t 

of  procedu«  are  involved  "  """"'""^  "''''?  '^e  principles  of  law  or  "     ' 

•fte^  the  ordonnancede  ^omZL  *'""  *'"^''*'"'  »«*»•  before  and 

recognized  by  tj^e  tribunals  of  PrXThe/colr^5'T'^'"8"'  "'^  »«'«  «» 

alUfnota1I,thedifforentmode;Z^tWrr  "t**  •"  *^^ 

and  liquidation  of  BankrupteTtati  "    '^*''*'^'"''"«"«'«'«d  .djustment 

act  is  extremely  irregular  •  sevml  of  H,       ^     ^^'    ^^'  execution  of  the 
-P-aented  ;  tli  in^iduai  W     :t!^r^  ''2  "^'  "^^^  *  •'^»     ' 
•ppear  as  acting  for  the  firm,    Pix,b  W v  thT  '^o  ;  ' V'  ^''''  "•*  ^'  '^^-^t 
be  a  nullity,  if  strictly  looked  into    But  Lt. 7        ""*T'"*  '*'"''^  *«™  °«tV 
that  it  is  valid  In  form  and  exCion     Aft      T'"^^"  '^'  """^^  of  aigumen^ 
ame  De  Chantal  cide,  guitte  tZTr'te  TT'""^^  ^'"^  '^'  '"'o'^^"^  Mad 

weUunde^tood^ha^rrdebr-e^^^^^^^^^ 

bind  thom^lves  to  pay  ;  and  u^n  the  eo;/     '"'•''"'''  '"^  ^""^  ^^^^  4  '^  ^ 

W  a^discha.^  froL'ailii'bry"  whi^^^^^^^^^ 

n-rS-ss-;^ 

^^^^..thedeed^rtherprovide^XJ^gl^p^  . 

■       ■«'      . 
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vsp^^-*  B^fK,*^^*  ;  tV>f  ^-f^    •^■mtM^.'T^'r 
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er^aocien  bomment  oomme  syndios  et  s^queatrcs  et  pr^reura  lea  diu  aiear* 
Henry  Thomaa  «t  Jnoquea  Orenier  oe  aooapUuV  auxquela  ila  doooeot  pouvoir 
d«pour  cux  eten  Uun  noma  reipectivetnent  pro^Jre  poawnHion  dca  dita  mardhan- 
diaca  et  cr^dita,  en  faire  la  vente,"  etc.,  then  follpwa  a  general  power  in^  the  usual 
form,  with  d^rcetiona  how  the  prooeoda  ahall  bo  divided  when  thp  estate  i» 
readied.         '  *.  ^ 

'     Now  whot  would  hate  been  the  effect  ond  oliaraotor  of  thia^aot  in  FrtBoe,  ctco 
under  thp  ordonnance  de  cotnuifrw,  which  never  was  law  in  this  country,  but 
aauming  it  it  to  have  been  declaratory  of  pre-cziating  law  ?    It  would  not  have 
been  regarded  as  an  aete  d'abaudonnemtnt,  nor  a  cemion  df  lien;  bcoause  the 
eeiiion  de  bien$,  a  proceeding  which  waa  derived  from  the  Roman  law,  and 
which  had  been  in  operation  with  more  or  loan  efficacy  in  France,  through  oil  the   . 
violence  and  nnatehy  of  the  middle  agC8,  and  regulated  from  time  to  time  by  the 
ordonnancea  of  the  French  kings,  was  a  judicial  act,  accompanied  by  atriot,  legal 
and  judicial  formalities.  To  have  the  effect  of  relieving  the  bankrupt  eatate  from 
Bcizure  and  the  person  of  the  insolvent  from  eontrainte  par  corpt,  theee  formali- 
tiea  had  to  be  regularly  obaoTvod,  every  precaution  was  taken  to  guard  against 
fnud  and  surprise.  Not  only  is  the  acte  under  consideration  not  ceuionB  de  bient, 
but  our  law  haa  made  no  provision  whatever  for  a  cenion  de  bien$,  in  the  pro- 
per and  precise  signification  of  the  proceeding  aa  under8tood|^  ^nd  practised  in 
France ;  and  it  is  idle  to  contend  that  there  is  under  our  law,  statutory  or  other- 
wise, any  means  for  parties  to  enter  into  and  to  give  legal  effect  to  what  was  tech- 
nically known  aa  the  cession  de  bins  in  that  country.     To  say  or  assume  that 
bcoause  the  statute  bos  mode  ^^e  of  the  wprds  ceteion  de  biens  for  the  benefit  of' 
creditors,  that  therefore  it  has  by  inference,  and  of  necessity,  Wtrodu'oed  the 
whole  body  of  the  old  French/law  and  jurisprudence  respecting  the  Mition  de 
biens,  would  be  going  very  far  ;  indeed  we  hold  that  it  would  be  assuming  too 
much,  and  to  this  extent  wemiiat  go  if  we  have  the  cession  de  biens  as  contended 
foHy  the  opposontK.  .        itfj^ 

It^annot  be  considered  as  a  contrat  d^aoandonnement  as  it  was  technically 
understood  in  France  "  parce  que  d'abord  le  oontrat  en  privant  celui  par  le  fait 
'*  de  la  possession  et  de  la  puissonce  de  tela  biens- ne  lui  en  donne  pas  la  propridt^ 
"  laquclle  ne  cesse  pas  de  rdHider  sur  tutelle."  ^      « 

2.  "  Parcequ'il  ne  produit  point  la  liberation  au  d^biteur  ttqu'iHest  seulceaent 
un  moyen  d'y  parvenir,  le  seul  effiet  imm^diat  du  contra^  d'abandonnement  dt«int 
de  transferer  la  possession  des  bien^  du  d^biteur  &  sea  ordanoiers." 

We  come  t!  aa  necessarily  to  the  conclusion  that  this  deed  is  in  fact  an  aban- 
donnement  datio  in  solutum  dation  enpaiement.  The  property  i^transfcrred  in 
judgment,  and  the  debtor  is  absolutely  discharged.  The  direct  consequence  of 
this,  as  befoi«  stated,  is  that  the  estate  vests  absolutely  in  the  creditors— the 
debtor  in  point  of  fact  is  the  vendor,  and  the  creditors  are  the  purchasers :  dare 
in  solutum  est  vendere  is  the  well-known  maxim  of  the  law.  If  the  property  then 
vests  in  the.  creditors  in  this  case — what  are  the  parties  callipg  themselves,  and 
who  are  in  reality,  the  assignees'  agents,  procureurs,  mandataires,  nothing  more 
and  nothing  less:  and  jrhat  function  or  capacity  have  they  as  jiuch  to  plead  and 
be  impleaded  in  this  Court  ?  Why,  simply  none.  I  can  imagine  a  deed  of  assign- 
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dutj  .„d  LuDUbCi^u  nod''-  "•7.7''*;"«'*»^^         performance,  of  tha 

Court  diflpoting  of  this  OHM  it  mL\A  Z  '    .       '      *'••  opinion  of  tho 

inoonvenioVoo  which  wrirr;slfl,     "'"?■'"  ^""^  ""*  '^°  •"'»««»"-bI- 
in  that  oapaciu  in  Court  oM-w  I^H    Tf "'"?  "'•«"*~  '""'' "  '^'  ?'««"'» 

Xe66,nc,fr^«„,Vj,,  for  plaintiff,.  ^,      *      V-i 

f '^'""^'i'^'"""'  '^  ^^'  '^'  «PPO«"t,.  \      . 

^  Leblaf,c4:Cas,iJ^,  for  plaintifR.  contesting  opposition.  \ 

v*'  "•  K.  H.)  ,  %  .  \ 
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No.  1695. 

Gitifon  dit  Lemoine  vs.  Lionai$.  

-  .  ^Alia  «T  ABTIOllg— VIVA  V60«y 

loo..oire  ,^„i :  '  '"  "^  ■»'•■«!'«  «|*Uoonel,  p„  ri.te,. 
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la  lonfifueur  d^nieiur^  d«  quelqQM  uni,  l«  rupport  4\n\(i(ifi  d'an  grind  nombrf 
tfeo  !«■  TuiU  on  oouteaUtioo,  la  multiplioiK  dos  r»iU  «t  I'tflofghodMat  dot  ^po- 
^nn  aur  loiquollea  il  eat  interrog^  r*PPi^^>>nt  I***  diffoult^,  prtaque  I'ittipoaai- 
bilitd  de  r^poodra,  de  ni<$inoire,  niliua  afce  I'aido  de  ootea  de  dooumenta  aas« 
quola  cong^  lui  a  M  dnnn<$  de  rifint  par  I'ordre  en  qucntion,  et  iiunt  du  pou- 
voir  diNr<$tionnol  inlidrunt  k  la  jiiridiotiun  du  tribunal,  en  aomblable  oaa,  daot 
)'int((r4t  bien  entendu  de  le  juHtioo  et  la  rooherahe  dolair^e  de  la  T<rit«,  Aana 
D^uDRioioa  d<Sroger  &  la  rAgle  gjn^rale  iaUtMluite.dunii  la  lunoiire  de  reoevoir  lea 
rdponaoiHur  fuiti  ot  artioloa,  tplle'quo  oonsign^  dauH  cot  ordro,  maia  on  dtfviant 
par  ezooption  ap^eiule  danii  la  pr^iieute  ospdoe,  pour  Iva  ruiHunn  oi-deiwus  ^uod- 
e^,  I  rewinds  et  reaoinde  ie  dit  ordre  du  20  d<(ccnihre  eourant,  et  dit  et  id- 
Juge  qa'on  rdpondant  i\  I'interrogatoiro  28  jpt  auz  auivuutfi,  lo  d<$tcnduur  fvra  UHago 
de  tola  dooumeuta  et  papiora  qu'il  aviHora.    * 

J.  R.  Fleming,  pour  le  denlundeur.  '  <       ,        . 

Li>2»/(iffc  <{f  (7ti«<t(/y,  pour  le  d^fcndcur. 

(J»)  ,    .        '      . 

--      -  MONTREAL,  28  MAI  1869.  •, 

'  Coram  CllARtEB  Monpelet,  J/ 

/  No.  I&ff3.  '■: 

Lawrenre  Mo$$  Vi.   William  Do\iqht»»  et  al.  , 

*f        Fmtb  it  articles — Viva  voce. 

Jpoa  ;—<ia'un<i  parti*  MilKii^e  &  rApondra  vtva  voe«adeifait«.*t«r1iele«,  ne  pent  eonioltcr  dM  nolM 
•'  JkcitXiet  <iae  |iour  oiler  dm  dal«f  ou  den  •hlft'et,  et  dolt  Otreemptob^  d«  Voir  c«t  &•!«■  pom 
'  ^^•(•ut  antra  otiiat.  -v. 

Motion  de  la  part  do  deipandoiir  qu'il  lui  aoit  perroia  de  rdpondre  dt  novo  k 
quelquea  una  dcs  interrogatoires  aur  ifhita  et  aiticica  it  lui  sommis  le  4  mai  1859, 
et  de  substituer  auz  r^ponaes  qu'il  a  fuites,  oojour-l&,  d'autres  rdponses,  con- 
tenaea  dana  la  motion  ;  .  ^ 

Cette  motion  eat  appuy^e  d'un  affidavit  du  dcmnndeur,  dans  llequel  il  alldgae, 
qti'en  oona^quenoe  d.es  diiiOUBaions  frdquentes,  qui  avaient  lieu  a  Tenqudte;^  entre 
les  avpoats  dans  la  oause,  des  conversations  qui  avaient  lieu  entre  los  Bpcct(tt«ar8 
et  du  bruit  qui  se  faisait  dans  I'appartement,  pnr  suite  des  enquStes  fiiites  dans, 
d'autres  oauses,  le  dcicandeur^tait  de|i(i|i,a^confu8  et  embarrass^,  et  son  attention 
avttit  6\A  distrait^ ;  que  la  confusitn^^ans  laquell^  il  avait  ii6  ainsi  jet^  I'a  em- 
p4oh^  de  comprendre  Ics  interrogatoires  auzquels  il  demande  k  r^pondre  de 
nottveuu ;  que,  ptr  suite  des  interruptions  fr^quentes  do  I'avooat  des  d^fendeurs, 
ayant  pour  objct  d'ompSoher  le  d^posant  de  oonsulter  un  projet  de  reponses 
qu'il  a^yait  apport^  avco  lui.  U  a  6i6  rendu  incapable  de  recueillir  ses  id^es  et  de 
r^pondre  pertinommont  auz  interrogatoire6  en  (question ;  que  lerd^posant  a  re^u 
la  permission  de  I'Hon.  Juge,  pr^sidant  &  I'enquete,  I'Hon.  C.  Mondelet,  de 
r^fdrer  AUZ  rdponses  qu'il  avait  pr^par^,  pour  rafratchir  sa  m^moire,  maia  seu- 
lement  quant  auz  chiffres  et  auz  dates,  et  que  quand  il  les  consultait,  mfime  pour 
cela,  il  ^tait  constaniment  trouble  par  I'uvooat  des  d^fendeurs,  qui  I'empScbaii 

*  Bur  cette  questioD,  v^ir/yaiST  4:j^t  127;  Id.  7,  p.  28  ;  td.  8,  p.  91. 


S. 


k,»*spp^ 


OOtJiiSUPKRiKUnE,  1864. 


John  Blenkhy,  pour  U  d,p.^a«ur.  •  *''*''"  "^'^  '''«'  ''^l«-*    ' 


(J.D.) 


iijl»atme,  podr  (l<i^aQ<|«ur«. 


•,- 


MONTREAL,  30  MARS  18(J4. 

.Coram  fajpfniLOT  J. . 

No.  3048,  ,  ,       ' 

.    EXCBPTDM  A  LA  r0RMI-RA.BO(*  SOCIAtl. 

27  mar.  1863.    L   "^1  „  1  „„  "!*''r'  Vf' •"^''^"  ''•  •*"«""''-' '« 
Ki-tror  .«  ddclara  ion  et  8^1^  .«  "I-     I,"  ■.^*  ""7""°  '~''''  '"''*  '"'•^^ 

encore  elErrorrn      K       Jf ""  ^'""^ ''  ™'''»^'  -«'» <»»'""  <■"«««» 

-i^-  ou  colt  2Z::  fc;:''iLT  r ''  '""r  *"•«"'•  "^"""^  - 

homme  qui  ayant  4t6  «„™1„F^       •  tf«»v«ent  dans  1.  position  d'un  ■ 

voir.,;,«.-,rotL":3:^^^^^^     -^-"^«-^  <»«''^^-«  -  P'-dr.itd'.! 
Per  Curiam.^0.  n'est  ^ts  lo  moment  pour  la  cour  de  determiner  en  buoi 

9ut  affcoterla  reaponaabilit^  dea  dtffendeura.    H. 
;  il«  ne  le  sont  plu«.    Ha  ont  droit  d'fltre  amends  " 


la  dissolution  de  la  80ci^t<5  , 
«ont  assigntfs  oomme  assocfd 
ioien  leursqualif^spropres 


Doutre  et  Doutre,  pour  li  dcmandcur. 
^or^uOuimct  et  Chapl\au,  pour  les  defendeurs. 

(J.  D.) 


X" 


Exoeptioh  liaintenue. 
Action  diboot^. 


■^^■n."  >:;i:^;-^.y;:.rriAs^"^-.p-"^  '^. 


/  ■. 


J        %  ^f*W   ^^'~ 


'  ^ 


V    y. 


I 

7 


» 


GQUH  BUI'BRIKVRR,  IBOf  j 
rMAt.  t4.MiR8.  IIM..  , 


MOffTl 

Contm  Buitit,  J.  1 

No.  Tf».  I     - 

Siguin  ik  la  Salh  !•.  Btrgtvin'^ 

¥  '    B^VVt  NOTItftll  PRiacairTIBLf  PAft  6  AXl, 

|lv«Si-<)M  l«i  blllaia  4  ordr*  MU  d«f  ••(•  ■oUlrfi  acnt  finMHptiblM  par  •  tM         ^ 

AetioD  port^  paur  l«  roe«mvreineot  d«  I»  bnUnoe  i*  d«ui  billaU,  oonMnti» 
d<$vaDt  notairM,  par  l«  noirnn^  Lorraao'l,  «n  fafour  do  feu  KrD«at  do  Itoullaooiii; 
•p  wo  fivant  I'dpuuz  da^la  demand«reM«,  et  ouutiooD^a  par  1«  d<fliod«ur,  MUfr 
It  ekoM  MUdiir*.  '^  '  .  * 

L«  premier  de  <«)■  billeta  oat  jtt  24  juillet  1854,  pour  £2R,  pajubtea  dapa 
deuilnob  d«  ■•  dato  au  dit  Krnoat  de  Boulleaoii  ou  d  ion  ordrt ;  >  le  accuiid  ent. 
dtt  R  Janvier  ISBIV,  pour  X26.B.0,  payablea'lo  S-anU  luiTant  lu  dit'Erneat  de . 
Bonllenoit  iim  (i  MW  oi></r<. y^- 

Exooption  de  preaorjption  de  5  tita,  pppot4e  k  ruotioo,  fbndte  lur  t«  aUtat 
proviuoial  (But.  Ref.  du.B.  C,  oh".64).  '  .1 

Per  C!uriam.i—l\  y  f  direraitrf  d'bpiniou  entrejea  jugot-  aur  oot^  quoatioo.' 
J'ai  d4j4,  aottf  ploaienrii  formea,  aaaiinil<<  oea  billeTa  aux  billt^ta  promlBaoirea,  et 
jnaqa'ik  oe  qu^  la  cour  d'app<^l  oit  prononctf,  j«  oe  voie  auoune  raison  de  ohao- 
ger  d'opinion.    Lif  prcRcriptioa  de  oinq  onn  a'ap))lique  H  la  cr^anoe  de  la  deman-  ' 
dercaae,  et  Mtte  aotion  duit,  en  oons^qucnoc,  6tre  d^bout«$e. 

•     ,  •  '  '-       Aetion  rcofojAe.f  ' 

D.  Oinuard,  pour  lu  domandcrcBae. 

Doutrt  et  Doutre,  pour  le  d6fendcur. 


MONTREAL,  80th  JUNE,  1863. 


;!'.-' 


Corcun  Smith,  J^  •  •  - 

No..  1042.    .  ~ 

Bienvenu  ve.  Cot4-^ 
aMufi—h»i  BO  danuTiM  OM  ba  olkliMd  by  ^HMon  oftbo-  •botement  of  •  pablle  aalMMM.        ^ 

The  plaintiff  sued  in/or  ma  patten'*,  aod  her  aotion  claimed  4he  sum  of  |204.- 
86  by  way  of  damogea  for  the  destruotion  of  a  shnoty  belonging  to  ^er  in  which 
the  had  been  carrying  on  a  flruit  trade,  and  for  the  articles  of  fucnjtbre  which 
•he  had  put  in  said  ahapty.  I 

The  facts  of  the  case  were  these :  ''<  ' 

The  plaintiff  had  erected  a  wooden  shanty,  OONI  lot  of  ground  in  the-  city  of* 
Montreal,  belonging  to  the  defendant,  and  which  lot  df.  ground  hci  had  rented  to 
another  person.  ^       \.  .'  .  ''"      " 

The  defendant  hiding  been  duly  notified  by  the  proper  officer  of  the  corpora- 
•Uon  of  MontraU  tq,  remove  that'shanty  which  had  been  so  erected  contrary  to 
ths.t>  bye-low  of  the\$orporation  prohibiting  the  erection  of  wooden  buildings 
within  the  limits  pf  the  jgily,  called  upon  the  plaintiff  to  demolish  and  Uke  sway 

•  Cette  oauae  cat  mainteiiant  pendante  en  appel. '  '^      '    "         ^. 

t  Vide  7  L.  0.  Jurit*,  pp.  289  et  339. 


.'N> 


if'!''.' 


-  ■  COUR  gUPKKUyiut,  MM.  .  .  '■  ^ 

g««.  oontr«  lui  p.r  I.  oorpor.tloo  ^o  I.  dif  oiU$  de  Mo«tr<«i;  uut  ,i  ,u»iZ 
1^      gucmen    qu.  tell.  .„«„<«  p«bH<,«.  „l.uitrur.I.  U,r«|„  d„  drndr 

Que  U  d.U,  dea,.„dere««  .pr^  .voir  .|„.i  «,„,*,-.  telle  ,ol,  d.  ii  .  '.,olr 
*r«<  an.  nuban^epublique-ur  lo  terr.ln  da  d«o„de«r.  .  <t<  notin  3  virl 
j.«.  d.  f.lre  d..p.^„„  te,,.  „„i„„eepubHqu..  et'c  i.nt  dJlTp-rt  dT^ 

dommage  da  difeodear,  qui  w  troa.«t  r..pon«ble  d.  lello  nauanoi  pubC 
comm«-propr^t«re  du  t«rr.ln  .ur  Ipqnel  tol  ,hantj,  qal  ^uit  uni  nLnT  n« 
bhq^«.a  ^t.  con.trait  •  6t^  notifi*  par  Je.n  b!^L  D«U  lnZ,„r  du 
d^p-rtement  du  feu  de  I.  dite  oorppmlon  I.  ringt-^pt  o<J,«lXrfalr! 

!•  p«m^ht6  flzte^r  la  loi  eo  pueil  oaa.   .  ..  «"  K»7er 

Que  I.  dite  d«inandere«e  .  wuvent  rtjoonnu  el-.vou*  qu'elle  trait  umwwS  1. 

.terra.,^  d,,  d^Jfendeur  et  comipi.  une  voie  de  fait  et  .rig^  Jte  du""Slii 

«ne  nu/Moce  publique  et  a  aouvent  proa.i.  de  «.  conformer  aax  r^tT^" 

ettotijr;  "'  '  *«"J^- "^'^  «••  -  ^-.  q-oique  daeu.ent^'".: 

Que  par  .uite  de  la  m.uvai«yol  de  la  dite  dcm.n'derc«e  et  par  »on  fait  et  la 
>«)ntraTent,on  par  eU'e  ainsi  ajPporUJe  ao.  loi.  du  pava  et  auz  loi.  mZ«  ! 

.  A  lenoodtre  du  drffendeur,  qui  rftaittenu^le  .e  oonformer  au,  dites  loia  et  Z 
.^^a.ett«  .u,  p^e  degrave,...^^^      P^oalit..  et  JZ^r 

.^^^^ereniu^im^  on  iU  morning  »rii^tj:  "  It  being  admitted  then        " 
th.t  there  are  ocoa«oo.  when  there  i.  «.«ething  to  abate,  i'maj  heli^A. 


■iMfwa 


•% 


s 


i- 


^SJKSS' 


Bienviinu 

Til. 


i 


COUR  SUPERIEUBB,  1863. 


"  otl,  that  any  pcraon  may  abate  a  publio  tauisanoe,  *  and  that  it  is  not  necessary 
^^%  shew  upon  a  justification  of  such  an  abatumout,  tliat  as  little  dunuige  was 

"done  as  might  be.  "t  /€' 

The  judgment  of  the  Court  is  as  follow^::  "  La  Cour,  aprds  avoir  on^iida  les 
"  parties  par  leurs  avocats  sur  le'm^rite  do  cette  cause,  examine  la  proc<Sdure, 
"  pieces  produiteset  le  t^moigna^et  avoir  sur.lo  tout  ddlib^r^,  maintient  I'ez- 
"  ccption  plaidde  par  le  ddfendeur  ti  oette  action  et  ddbouto  cetto  action,  mais 
"  sans  frais." 

~  r  I   ■    "  Action  dismissed. 

C.  ArchambauU,  attorney  for  plaintiflf.  J 

JlJaFrenaye  tfc  Armstrong,  attorneys  f(j»  defendant. 
''^"     (P.  B.  L.)  ....  i  _.",....._,. 


♦  COURT.  OF  QUEEN'OeNCH.  '    . 

MONTREAL,  MARCH,  1864. 

Coram  l^UVAL,  Ch.  J.,  MEREDITk,  J.,  MONDELET,  J.,  BaDQLET,  J. 

|n  Appeal  iroh  thb  Supbbiob  Gocbt,  Distbict  or  Momtbbal. 

JOHN  HEUGH  et  al., 


^' 


{PlaitUiff*  in  the  Court  below,) 
Appellabtb 


AMD 


JOHN  ROSS  et  al.,  ' 

(D^ndanlt  in  the  Court' below,) 

^.>    ■,.'.-,     .  Rbbpohdints. 

.J)  . 

Held  :— Tho  omission  of  the  words  "  before  as  "  in  the  Jurat  of  an  affldavit  for  an  attachment  agalnit 
goods  sworn  to  before  the  Prothonotaries  of  the  Superior  Court  for  the  District  of  Mon- 
treal, is  afi^al  irregularity,  and  a  writ  of  attachment  before  Judgment  issued  on  such  an 
affidavit  will  be  quashed  *psn  motion. 

This  was  an  appeal-  from  a  judgment  reiadered  in  the  Superior  Court  for  the 
District  ^of  Montreal. 

'  The  action  had  commenced  by  ^'wrb  of  saisie  arrit  before  judgment  issued 
on  an  affidavit,  of  which  the  following  are  the  essential  portions : — 

"  Patrick  John  Traquair,  of  the  city  of  Montreal,  merchant,  being  duly  sworn 
on  the  Holy  Evangelists,  deposeth  and  saitb:  that  John  Ross  and  George  Tem- 
pleton,  both  of  the  City  of  Montreal,  merchants'  co-partners,  carrying  on  business 
at  Montreal  aforesaid,  under  the  ,name,  style,  Ad  firm  of  Ross  k  Templeton, 
are  justly  and  truly  >^ personally  indebted  tcl  John  Heugh  et  al,  plaintiffs,  in  a, 
sum  exuding  forty  dollars,  currency,  to  wit,  in  the  sum  of  £1021  0  4  sterling, 
for  (h^re'  is  set  up  the  ground  of  debt  at  length),  then  follows :  "  That  the  de- 
ponent is  the  agent  an^  attorney,  duly  appointed,  of  the  said  plaintiffs,  and  hath 
been  credibly  informed  and  hath,  reason  to  believe,  and  doth  verily  and  in  his 
conscience  believe,  that  the  sai^  defendants  are  immediately  about  to  secrete 
their  estate,  debts  and  effects,  and  to  pake  away  with  the  same  with  intent  to 
defraud  their  creditors,  and  especially  .the  said  plaintiffs,  and  that  without  the 


*1  Salk.  458.    Uro.  Oar.  184.    16  Yin.  ab.  Nuisance  W.  8. 
t  Hawkins,  C.  75,  S.  12.  i^^'         ' 


COUBT  OP  QUBBN'S  BENCH,  1864. 


P.  J.  Traquair. 


onh!'«ll7f"'f  T'*^  T*'  *"  «>»«»<»•»*-»»  lh.goWB.  credit,,  .nd  effects 
of  th«  ««d  defendanu,  ,n  their  poMcssion,  the  said  plainHffs  may  be  deprived  of 

^^^^^r'^'^'"'''''^'^'''^^"^^^'-^^  '-»*'- ^-««ej  .nd  deponent  hath 

Sworn  and  acknowledged  at  Montreal,  }  rSiened  ) 

this  28th  day  of  October,  1862.      J  ^    «*      ,/ 

,  (Signed,) 

"  °  Monk,  Coffin  &  Papineau, 

'     the^wHt'ort^r"^'  ^.^.^^'•*"  ^'^'''^''''''  ^y  '^''"  '^^-'-^^  »^«^^  ^i«'t 
he  wnt  of  attachment.  ,ame  arrit,  and  the  seizure  and  attachment. made 

thereunder  and  all  the  proceedings  taken  under  the  said  writ  be  quaLd  ^t 

^.de,  ^nd  declsred  null  and  void  with  costs.     The  principal  reasonlt  fortMn 

The  jpdgment  of  tyjp,'rt  below  was  as  follows :  "  The  Court.  havin<.  heard 
the.part.eiby  their  cSS^Lupon  the  motion  ^f  the  defendants  ^f  thl  Ixth  of 
November  .bstant,  that  for  the  rea^ns  set  forth  in  said  motion,  the  writ  of 
attachment,  .«.«.  a^it,  iry  thia  cause  issued,  and  the  seizure  and  attal^ent 
made  thereunder,  and  all  the  proceedings  of  the  sheriff  or  his  bailiff  «„drS 

I:r:i  T 1  "°u  "•^"™  ""'  ""-"•^'"«°'' "-  <i-hed,  set  aside  and  dt 
da   t  f?S  ""'r^"*"'  «««'-:  '"'-"S  «»-»i"ed  the  proceedings,  and  the  affi- 

b«  cause  and  dehberated,  doth  grant  the«.id  motion  with  costs,  in  cWqIn  e 
doth  quash,  set  as.de,  vacate  and  declare  null  and  void  thcSaid  wdt^f  S 

^^^''T^  *''^  """  •""^'•"^  *••«  «^-  and  atta'hLfnt trt 

!Z?  r  "k    "^^  '""'''^"^  °^  '•^^  **'"ff  «'  ^"  ^"'"iff  «>«»«'  «^ct  writ  or  1 
respect  of  such  seizure  and  attachment ". 

iadtl'nr"\.'*'/"' "^J1"*"*"'  ""^"'*^^     "The  only  point  upon  ihich  the 

de  .rthV"  ]     ^r'  "^'7  '"  ''^"^'  •«  «*«*«^  '•y  »»>«  learned  Judge  in  r^. 
denngjhe  judgment,  was  that  m  the  >rarthe  words  «  before  us  "  sh^ld  have 

logleby  (1  Exchequer  Rcporte,  p.  651)  wherein  affidavit  signed  by  a  Commi,. 

S'  mt  ;rf ;  *"'""  "•' " '"  '^'''^''  ^-°«  ^^^  a.^LennoT 

lata]     The  point  decided  arose-under  the  statute  4  Anne  c  16  mc   11   -h;«h 
point  dOTdeJ.    Tho  A«.™,  even  if  .TOUable  .,  .  preosdent  here  which  it  i> 


and 
Bo    ettl. 


«ow  .Dd  Rj.,  f.  614)  where  Abbott,  C.  J.,  i,  reports  u,  have  «id,  «  we 


,*^:, 


^^■- 


98 


COURT  OF  QUEEN'S  BENCH,  1864. 


Hmgh  tt  kl], 

•nd 

BoMetBl 


"  may  trust  the  certificate  of  our  own  officer,  tbat  the  deponent  was  sworn  t» 
"  the  truth  of  the  affidavit,"  and  in  the  same  cose  (4  B.  and  C  p.  360,)  "  I 
"  think  the  jurat  contains  sufficient  matter  frona  which  the  Court  may  redton- 
"  abljf  infer  that  this  affidavit  has  been  duly  sworn."  It  has  been  the  constant 
practice  for  the  prothonotary  of  the  Superior  Court  at  Montreal  to  take  not 
merely  affidavits  but  depositions  in  causes  at  Enqufite,  in  the  way  done  in  the  case 
now  in  appeal. 

The  Court  will  cot  presume  the  affidavit  that  the  officer  of  the  Court  certified, 
an  affidavit  not  sworn  before  him,  nor  indeed  would  the  words  "  before  us  "  be 
in  strictness  applicable  to  a  case  where  one'of  three  officers  alone  receives  an 
affidavit  which  is  sworn  be/ore  him,  although  certified  by  the  three  officers  con- 
stituting the  prothonotary  of  the  Court. 

Total  number  of  depositiona  examined  in  28  causes  in  1862  aod  1863,  taken 
at  random,  in  which  the  words  "  before  us  "  or  '.'  before  me "  were  not 
found U. • •         ^^ 

Total  with  the  words  "before  us"  in  1862 Vt 

u  «  «  ia  1863 34 

-    «l 

Total  with  words  "before  us"  struck  out  in  1862 1» 

"  «  "  in  1863 1 4 

■  .    .        .     .  —23 

—  84 

Out  of  twenty  affidavits  for  capias  and  attachment  before  judgment,  all  sworn 
before  the  prothonotary  of  the  Court,  the  following  was  the  result : 

Number  with  the  words  "before  us  "  in  Jurat •     H 

Number  with  the  words  "before  me"  in  Jurat 5 

Number  without  either  the  words  "before  us  "  or  "  before  me  " 4 

—  20 

As  well  might  it  be  pretended  that  the  initials/'  P.  S.  C."  odnstontly  used  in 
.practice  might  mean  something  else  than  prothonotary  of  the  Superior  Court. 
Even  in  England,  where  technical  accuracy  is  insisted  upon  with  a  strictness 
unknown  here,  and  which  is  repugnant  to  our  system,  an  affidavit  before  a 
'  Comr."  is  held  sufficient  without  giving  the  word  in  full  or  adding  words  or 
nitials  to  shew  of  what  Court  he  ia  a  Commissioner.  (7  Dur.  &  E.  Term  Rep. 
p.  451 ;  4  C.  B.  p.  321) ;  and  in  case  of  an  affidavit  sworn  before  a  Judge  the 
words  "  before  me  "  are  not  held  to  be  necessary,  (13  Mae.  and  W.  p.  619,)  the 
Court  recognizing  the  signature  of  one  of  its  members,  as  in  this  case  it  will, 
recognize  and  has  constantly  recognized  the  signature  of  (he  prothonotary. 

The  other  objection  raised  in  the  motion,  but  which  was  noticed  by  the  judge, 
namely,  that  without  the  benefit  of  an  attachment  the  plaintiflb  nuiy  lose,  instead 
of  will  lose  their  debt,  has  never  been  brought  before  this  Court,  so  far  as  oan 
be  gathered  from  our  reports.  It  is  an  objection  whioh  has  been  decided  upon 
adversely  to  the  ^pondents'  pretensions  in  the  case  of  Shaw  vs.  MoConnell,  be- 
fore C.  J.  Bowen,  and  Justices  Duval  and  Meredith,  (4  L.  G.  Rep.,  p..^. 
TSven  in  the  oaa6  of  ft  <iajt>i5lTnwgTieir(g  ljr<&.  Iteport^y^a^^'^tfaat^^ 
necessary  to  make  oath  that  the  plaintiff  "  without  the  benefit  of  a  writ  of 

_■ ' _  ___.i- '  .__.__^A ■. ' :_____^L ' ■__.■_..___. _._.__.  -v^ .;_^^ _._.!_ 
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eipiat  ai retpondendum  against  the  body  of  "  the  defeodaDt,  may  be  dcprivecl  Hengh et«l. 
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of,  his  remedy.  " 
It  has  been  thought  necessary,  from  the  amount  involved  in  the  cause,  and  for 
\  other  rcasona  not  now  of  record,  to  bring  the  judgment  under  the  notice  of  this 
Court  in  order  to  test  the  sufficiency  of  the  affidavit,  and  to  have  it  decided 
whether  the  strict  technical  rule  as  laid  down  in  the  English  case  cited,  and 
which  reers  to  commissioners  named  undel"  the  English  statute  (29  Chs.  11.  o. 
23)  can  reasonably  be  insisted  upon  under  our  jurisprudence  as  based  upon  our 
statutes. 

MBaEDiTH,  J.,  /)«•«««<*•«««.— This  cxse  is  distinguishoble  from  the  English 
case  of  Graham  &  Ingloby,  *  cited  in  support  of  the  judgment  of  the  Court 
below,  because,  in  that  case,  the  affilavit  was  taken  before  a  commisBioner- 
whereas,  in  the  p^nt  case,  the  affidavit  was  taken  before  the  prothonotary ' 
who,  under  our  law,  had  exactly  the  same  powers  as  a  judge,  with  respect  ti 
the  taking  of  the  affidavit  in  question. 

.The  fact  that  the  power  id  question,  which  formerly  was  vested  exclusively 
IB  the  judges,  IS  now  vested  concurrently  in  the  Judges  and  Prothonotaries,  is  of 
great  importance  with  respect  to  the  English  precedents  which  have  been  cited  • 
.  because  it  is  certain,  under  the  English  deoisions.f  and  was  admitted  by  the 
Counsel,  and  the  Bench,  in  Graham  &  Ingleby.t  that  an  affidavit,  taken  before 
a  judge,  could  not  be  held  bad  oa  accottnt  of  the  jurat  not  oontainin<' the  words 
"  before  me."  \      ■      '  ■  ° 

Bearing  irf  mind  then,  as  we  mu^  do,  that,  as  to  the  matter  under  consideration 
the  Prothonotary  has  exactly  the  lame  power  as  a  judge,  it  would  be  unrea- 
sonable to  say  thiit  a  jurat  in  certahi,  words,  would  beg«>od,  if  written  by  a 
judge,  but  bad  if  written  by  a  prothoaatwy^  having,  as  to  the  taking  of  the  affi- 
davit, the  same  power  as  a  judge. 

Passing  now  from  the  English  precedents  whi6h,have  be<§n  cited,  and  viewine 
the  case  according  to  the  general  principles  of  our  owo  1.^,  it  seems  to  me  that 
the  maxim  '  Omnia  pras»umuntut  rite  et  tollennitir  e»n  acta,"  is  applicable  in 
the  present  instafice  ;  and  that  wetaust  presume  that  thV -affidavit,  which  the 
Prothonotary  has  certified  as  having  been  "  sworn  and  acknowledged  "  was  so 
sworn  and  acknowledged  before  himself;  as  otherwise  he  could  mt  legally  have 
certified  it  as  he  has  done.  \  ^    ' 

Indeed  it  seems  to  me  that  it  would  be  as  reasonable  to  object  U>\  jurat  for 
not  stating  expressly  by  whom  the  affidavit  or  deposition  was  -8wo*p.  ai  for 
not  stating  beforewhom  it  was  sworn ;  and  yet,  I  believe,  it  has  never  b6en  con- 
tended  ,n  our  Court,  that  a  jurat  could  be  held  bad  for  pot  expressly  mention- 
i»g,tn<Ae^tfraf,<,4//6ya,Ao„  the  affidavit  was  made 

motioned  m  the  body  of  the  affidavit  or  deposition  to  which  the  jVral « 
*  Wplabej,  Harlstono  and  Qordon,  651. 


-rrrMeeaoirana  Welabey,  p.  619.    Bmpyand^KS^ 
^    t  Ist  Welsbej,  H.  ft  O.,  pp.  663, 666. 
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•tUched  ;  and  in  like  mannor  it  is  to  be  presumed  that  the  oath,  oAtitifl^d  in  the 
jurat  to  have  been  laken,  was  admioistorod  by  the  officer  signing  the  j^rat. 

It  has,  however/  been  said  that  the  supposed  defeot  in  the  jurau  would  make 
it  impossible  to  opnviot  of  psrjury  the  person  making  the  affidavit,  even  if  it 
were  false.  But  1  do  not  see  that  the  form  of  the  jurat  could  bo  material  in  a 
prosecution  for  perjury.  If  the  officer  oouli  prove  that  the  oath  was  properly 
administered,  that  would  suffice  although  the  form  of  the  jurat  might  be  defec- 
tive ;  kpd  if  the  prothonotary  could  not  prove  that  the  jurat  was  properly 
administered,  tlie  fact  of  his  having  made  a  good  jurat  would  not  help  the  case. 

For/ these  relsohs,  I  am  of  opinion  that  the  jmlgmcntgof  the  Oourt  below 
scttini(  aside  the  attuchmeijt,  on  the  ground  of  irregularity  in  the  jurat  of  the 
affidiwit,  ought  to  be  reversed. 

Badolet,  J.— This  difficulty  arises  from  tan  alleged  omission  in  the  jurat  of  . 
the4ffidavit  taken  by  the  prothonotary  of  the  Superior  Court  for  the  issue  of  th^ 
atta^nient  in  this  cause.  The  omission  oon^plained^of  is  the  wailtof  the  words 
htfoTie.  ut  abore  the  signature  of  the  officer.  iThe  affidavit  was  taken  by  the  pro-; 
tfiono'tary  under  the  authority  of  the  46ths(^tion  of  the  Cons.  St.  pf  L.  C.  oap.^ 
83,  which  enacts  that  no  process  of  attachment  shall  isaud  except  there  be  proof 
on'^oatii  made  before  a  judge  of  the  isuperidr  Court,  or  before  the  prothonotary 
of  the  Superior  Court,  or  before  a  clerk  of  the  Circuit  Court.  This  section  gives 
)  authority  to  the  prothonotary  or  clerk  afajresaid,  w^ich  neither  had  otherwise 
to  tuke  the  affidavit  required  in  such  case/:  to  that  extent  only  has  a  statutory 
change  in  the  law  been  made,  and  the  affidavit  being  duly  takeii  before  either  offi-, 
ccr,  the  writ  issues  x>f  course. 

In  the  flame  mannor  under  the  53d  section,  a  commissioMr  to  take  affidavits, 
etc.,  having  first  previously  received  before  him  the  oath  or  affidavit  required 
to  be  made,  may  issue  his  warrant,  etc.  In  all  this  there  is/ really  no  more  judicial 
power  men  to  the  prothonotary  or  clerk  than  to  the  oomlnissioner,  snd 
the  taking  of  the  affidavit,  whether  by  the  prothonotary,  clerk  or  commissioner, 
is  merely  ministerial,  aind  thereupon  the  attachment  issiies  of  course. 

Our  affidavit  has  been  borrowed  from  English  precedent,  and  the  rulings  upon 
the  question  which  prevail  in  England  may  be  safely/adopted  as  our  legal  guide 
here./  Now  to  the  affidavit  •  itself  there  arptwo  pct^ns,.the  one  who  swears  to 
the  intents,   and  the  other  the  judge^  o£|cer  or  commissioner  before  whom  it 


COD 


IS  taken.  . 

The  act  of  the  receiver  of  the  affidavit  is  a  very  important  part  of  it,  and' 
should  be  perfect  in  shewing  both  the  jurisdiction  of  the .  party  adminittering 
thfoath  and  also  in  certifying  that  it  had  been\  administered  before  him.  As 
regards  himself  the  knowledge  of  his  jurisdiction  i»  personal  or  self-contained  ;  as 
^ards  others,  that  knowledge  can  only  be  communicated  in  the  cert  ificate 
liich  he  gives  officially  of  the  affidavit  having  been  taken  before  him  by  the 
ithentication  under  his  official  signature  shewing  that  the  oath  or  affidavit  was 
taken  befof^  him.  In  1  New  Sessions  cases,  p.  370,  Regina  vt.  Inhabitants  of 
lozham,  Mr.  Justice  Coleridge  held  f.'^that  the  omiBsioh  was  not  an  irregularity 
^inplyy''BtirwCTFcIeartyToTfie'^Sf^^ 
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very  CHsenocif  the  swearing ;  "and  M|f.  Justice  Wiyhtm-n  miH,  affidavits  mu^t 
bo  sworn  bcfjf)re  a  person  authorized  to  taico  theu..  tho  jurisdiotion  must  appear 
on  the  luce  oftliq  affidavit   -  ' 

}^  2  New  Sessions  oases  p.  346,  U^\m  »».  Inhabitants  of  Woolcing,  it  was 
held  that  the  juTat  without  tlie  words M„e  me  was  bad.  Indeed  an  affidavit 
without  these  words  in  n^  way  indio^Aes  its  having  been  acturdly  token  bjfoie 
the  officer.  /  ,  '  ■'  f 

In  England  this  preyisonoss  is  not  Uuircd  in  affidavits  talcenbeforc  iu^os 
It  IS  usual  to  uphold  crffidavits^gnc^  by  judges  there  withoutlWe  words]  bc^ 
cause  by  the  common  law,  jud-gcs  arcf  always  considered  fn  c«»i«,  and  as  acting 
m  this  respect  judicially.  No  statutory  authority  is  required  by  them  to  rcseive 
or  take  affidavits ;  and  the  Chief  Baroi  in  13  Mccs.  and  W.  p.  51 0  said,  "  although 
in  the  oa«e  of  an  affidavit  sworn  jfcforo  a  commissioner,  the  omi/sion  ol  the 
words l«.j^rc  me  may  be  objeotionaWe,  we  think  it  is  not  so  here:  this  forL  of 
jurat  has  been  invariably  used,  and  U  are  unwilling  to  qutestion  its  validity. Und 
Barott  Parke  said,  "  the  form  of  iL  jurat  is  in  conformity  with  the  invaiiable 
practice.       In  that  case  the  jurat  *as  mnrn  at  my  chamhert,  etc. 

The  common^iaw  has  attributed  io  the  judges  in  England  as  our  law  doei  here 
to  our  judges  power  an\l  jurisdictitin  in  legal  proceedings  to  take  affidavit/inde. 
pendent  of  statufdryaillhority,  and  the  practice  of  courts  has  recognized' their 
official  signatures  as  assurances  that  those  legal  documents  were  takeo/before 
them.  '  ' 

Apart  from  the  judge,  nopers(^  or  officer  has  legal  authority  to  take /ffidavits 
and  to  administer  oaths  in  civil /matters,  except  by  statute,  and  ther^re  pro- 
thonotaries,  clerks  of  Court,  and  commissioners  appointed  to  take  affidavits  are 
in  the  same  category  in  this  respect,  and  cannot  take  affidavits  without  that 
power  be  giveii  to  them  by  law.  /  In  these  offices,  the  duty  in  this  rLpect  is  not 
a  judicial  office,  the  Court  praotloe,  which  reoogni«es  the  judge's  s^fenature,  docs 
tot  extend  to  them ;  and  when  khey  shall  have  administered  the  <4th  it  is  essen- 
tial that  the«  delegated  jurisdiction  should  be  shown  expressl/in  their  jurat 
under  t^eir  official  signatiiire,  t6  have  been  exercised  before  the^. 

It  w^  observed  in  England,  in  one  of  the  cases  in  this  coni2etion  as  follows  • 
"Now  there  Is  no  rule  moije  wholesome  and  proper  than  that  the  jurat  of  an  officer 
8h0uld  state  ^hat  which  is  ^e^tial  to  its  validity,  namely,  that  the  affidavit  was 
takert  before  a  party  who  had  Woper  authority  to  administer  the  oath,  and  did 
ao  so;  without  these  there  is  idefect  of  jurisdiction,  etc. 

f  has  beeb  observed  thatj  the  power  to  take  the  affidavit  given  to  the  prothon- 
otjry  ,8  not  I  judicial,  and  iii/  taking  H  he  is  no  more  assimilated  to  the  judge 
tb^»n  the  coijimissioner  who  s  empowered  w>t  only  to  take  affidavits,  but  also 
l^mself  to  lapue  the  warrant  jaf  attachment,  and  yet  in  the  case  of  the  latter  hia 
emission  in  this  respect  would  unquestionably  be  fatal  to  the  affidavit ;  why' not 
/cqtaallysoih  theoaseofthArothonotary? 

/  f'^t'^^iJ  «^«'>°"JW'«*'«'*""^  »  "ffi'J^ite  not  taken  before  the  judges 
fa  ]?l^y   m^""^  T*"^  U  °  ^'^?'^  t^Proper  authority  haa  been  settLi 
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the  signature  of  other  delegated  oiBciala  to  affidavits,  as  suffieient  to  ootfolode 
the  foot  that  they  were  taken  before  them  unless  by  their  jurat  they  certify  the 
fact.  It  is  not  alone  tKe  perjury  of  the  perton  making  the  affidavit  that  is 
to  be  considered,  but  also  the  mvi/ea$ance  of  the  official  delegate  certifying 
.  to  what  might  not  have  beenldo^e  before  himielf. 

The  appellants  in  their  factum  have  labored  to  show  a  Court  praotioe  here  oon- 
trfry  to,  Uie^ necessity  of  qtsing  the  words  in  questiotf,  -but  their  legal  s^tistic* 
nrexleariy  ag^iinst  themselres.    They  have  given  th6  following :  /|%.  ? 

Total  number /of  depoaittraPliainined  in  28  causes  in  1862  and  1863,  taken  at  a     "- 

random  in  wblc^  the  words  "  bieforeus"  or '*  before  me  "  were  not  foantf.... 286 

Total  with  tbf  words  " before  ua"  in  1862 27 

M         "  "       "      "        '  •'    1863 ,. 34 

^ ,.  ' .     .  ■      ,  w  w^  -«» 

Total  with  the  words  "before  US'' atruok  out  in  1862 , IB 

u  (I     •  II    .    II       II       II       II        II      13(^3     .  ,,       ,,_ 4 

■■,.  ^  .;.■■:■  ■■    ^"  '"  -n 

\  •  *  .     84 

Out  of  twenty  affidg^itct'fbr  capias  and  attachment  before  judgment,  all  sworn 
before  the  prothonotary^  of  the  Court,  the  following  was  the  result : 

Number  with  the  words  "  before  us  "  in  jurat ...<,.        ll 

Number  with  the  words  *' before  me  "  in  jurat 5 

Number  without  either  the  wonis  "  before  us  "  or  "  before  me  "  in  j^at 4 

—26' 
#  .- 
Now  the  depositions  above  referred  to  cannot  be  taken  into  account  at  all,  in  ^ 

this  controversy,  because  they  are  all  taken,  or  presumed  to  be  taken,  in  qpcD 
Court  in  the  presence  of  the  judge,  and  as  a  portion  of  the  judicial  proceedings 
in  the  record  of  the  pending  Cause ;  therefore,  as  regards  them  the  practice  of  the 
Courts  has  invariably  sustained  them  as  judicial  proceedings,  and  in  conformity 
with  the  invariable  practice  independent  of  the  addition  or  omission  of  the  words 
"  before  us." 

But  the  affidavits  above  referred  to  &re  more  legitimate  examples  in  this  con- 
troversy, and  yet  of  the  above  number  of  20  given,  16  had  the  words  "  before  me  " 
or  "  before  us  "  inserted,  and  only  four  were  without  them.  As  mere  practice 
oases,  therefore,  the  figures  are  strongly  against  the  pretensions  of  the  appeUants, 
as  four-fifths  to  one-fifth. 

The  appeal,  therefore,  under  these  circumstances  should  not  be  maintained.^ 
,  >  :  '  *•  Judgment  confirmed. 

j4.  <fc  TT.  iZofcerfwm,  for  appellants. 

Rote  di  RitcMe^ioT  respondents.  -  , 

(J.  L.  M.) 
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MONTREAL,  9tu  MARCH.  1804. 
Coram  DuvAL,  J.,  Mibidith,  J.,  Mondilet,  J.,  Babolet,  J. 

^        HERMAN  DANZIOER, 

(Plaint^ in  th»  Court  Mow,)  ' 
Appillakt  J 


AMD*K 

V 


JAMES  HENRY  rifrCHIE  et 


III. 


A  ,       '  (DrfenJanli  in  M«  Court  Mow,) 

Rbspondikti. 
Kitp:-l.t.  A  married  woman  1,  not  li.ble  for.  the  p.iee  ot  good;  not  Mng  necemrlM  of  lift, 
bought  by  her  wltbput  the  aiitboriution  of  her  haibud  "^—ne.  oi  iw. 

'"'*■  .wTur''  """'  "'"*"  "'  '  """"^  ''"°"°  "'"•""*  *"•  '"♦•«""''  »'  •"»  "»•»•"'» 
ard.  There  I.  no  leg.l  iep. ration  M  to  property  between  husband  and  wift  until  the  Judir. 
ment  pronounoinff  tnob  ■eparafaon  ha.  been  foUowed  by  execntion. 

Thw  wan  an  appeal^from  the  following  judgment  rendered  by  the  Superior 
Court  at  Montreal/fte  Hon.  Mr.  AssiBtant  Justice  Monk,  preeidiog,  on  the  20th 
H»j,  1863 : —    f  ■  r 

"The  Couft,  having^heikrd  the  parties  by  their  counsel  upon  the  merita  of 
this  cause,  exbmined  the  proceedings,  proof  of  Ifecord,  and  having  delib«hited  - 
eqnnderiDg  that  the  plaintiff  hath  not  established  in  evidence  the  allega^bna 
of  his  declaration  in  this  cause  fyied,  and  more  particularly  that  the  defeiidftnt 
Marguerite  Labelle  was  legally  Uable  and  ijidel^  to  the  said  plaintiff  as  by  fai^ 
alleged  in  his  said  declaration -doth  dismiss  the  action  of  the  plaintiff  with  cosb 
di$traif  in  favor  of  Messieurs  Doutre  &  Daoust,  the  attorneys  of  the  said 
defendants." 

The  aetioQ  was  institut^  beforej  the  Superior  Court  for  the  district  of  Mon- 
treal, for  the  recovery  of  the  sum  of  •601.11,  which  the  plaintiff  alleged  to  be 
due  to  him  in  virtue  of  an  account  of  goods  sold  and  delivered,  and  of  two  pro- 
HUMOiy  notes  m,ade  in  the  following  terms : 

.  MoNTBEAL,^pril  12tb,  1860. 

On  demand  %  value  received,  I  promise  to  pay  to  |fee  ordet^f  myself  at 
the  Bank  of  Montreal,  the  sum  of  three  hundred  and  thirty-six  doUars  'A  with 
interest      ,  .  ;  .,  ;     XT  ,  .     ,  -^^ 

Mabgvibiti  Labelle. 
MoNTBiiX,  April  23rd,  1861. 
On  demand  for  value  received,  I  promise  to  pay  to  the  order  of  myself  at  the 
iJank  of  Montreal,  in  Montreal,  the  sum  of  one  hundiod  and  fifty  dolUis  and 
unety-siz  cents  with  interest. 

mi.       ^  MABQtJEBlTE  LabBLLS. 

rhcse  two  promissory^notes  were  respectively  endorsed  by  the  said  Man»ie- 
nte  LabeUe,  and  deliv^  to  the  plaintiff  in  the  Court  below,  who,  in  his  decla- 
uon,  allied:  *     '    ♦. 

JTfaat  the  said  Matgaerite  Labcllo  waa4be^with»w  off  atf 


time  of  Montreal,  gentleman,  from  whom  she  was  separated  as  to  pro'perty, 


/ 


'^ 
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That  OD  the  17ih  of  August,  186^  the  aaid  Morguorite  Labello  married 
nitohieiTtox,  JamoH  Ilonry  Ritchie  (one  of  the  appelnntM)  in  the  State  of  New  York,  on*  of 
the  United  StutOH  of  Amorioa,  but  wim  tlie  intention  of  roturning  to  Montreal 
to  live  with  U^f  buHbaiid,  and  thai,  infffaot,  thcj  did  |t)lurq  to  Moutroul  and 
lived  there.  I 

That  there  was  no  contrnot  of  marriage,  und,  oonsequontly,  a  coiuumtiity  of 
,    profKjrty  between  thoui. 

Tluit  before  the  said  Marguerite  Lubiille  had  thus contraotcd  a  itecoud, marriage, 

she  wiia  a  marchamte publique,  and  as  such  indebted  to  the  appellant  in  the  sum  of 

.    9611.11  the  amount  of  the  notes  mentioned  above  with  aoorued  interest,  lind  io 

the  sum  of  845.30,  being  the  bubince  of  an  aceount  for  good^  sold  and  delivtircd 

to  her,  und  which  sums  the  appellant  hnd  the  rii;ht  to  have  and  receive  from  tht 

idefenduDts  (r^p^ndcnt's)  as  being  commune  en  6tens.  ^^    ^      - 

The  defendants  pleaded  thut  the  said  Marguerite  Labolle  had  never  been 
marchitnde  }tulAique,  and  wos  not  60  at  the  tiuieii  the  suid  proiuissury  notes  were 
signed  ;  and  that  at  tho^o  times  she  was  under  the  power  of  her  firnt  hunband' 
the  suid  Patrick  Foley ;  thut  the  latter  had  never  authorized  her  to  sign  the 
said  notes  or  to  buy  the  goods  for  which  the  said  notes  wore  given  ;  thut  she 
hud  never  oontruoted  any  valid  and  legul  engugument  with  the  appellant ;  aiid 
that  consequently  the  defendants  (respondents)  owed  nothing  to  thu^  plaintiff 
(appellant).     The  defendants  further  pleaded  the  general  issue. 

At  Enqudte  the  «(i|iiejtlant  fuiled  in  his  attempt  to  prove  thut  the  said  Mar- 
guerite liiibulle  mas  a  mitrthamle  publique  at  the  time  when  she  signed  the  pro- 
missory notea'ov  whiol)  the  uction  wus  based.  The  account  and  the  notes  were 
proved  or  ad^ittiai?  >' 

There  was  proof  of  a  judgment  pronounoini;  the  separation  as  to  property  ht- 
tween  Marguerite  Labcllc  and  her  husband,  but  no  proof  that  the  judgment  had 
been  followed  by  ciecution. 

Cmsidj/,  for  appellant— lo.  Marguerite  Labelle,  une  des   intimd.'i,  sdpar^ 
judieiuircmcnt  quant  aux  bions  d'aveo  son  premier  muri,  a  eonsciiti  vulableinent 
les  deux  billets  promissoirea  dontil  est  question,  aucuno  autorisutioane  lui  ^talU 
n^oessaire^  octte  fin.     En  agissant  de  la  sorte,  elle  n'a  fait  qu'un  acte  d'ad- 
ministrution.     Pur  la  loi  elle  s'eat  valablement  engagdo  et  obligee  jusqu'd  coo- 
currenoe  de  la  valeur  do  scs  biens  mcubles  et  du  fevonu  de  ses  immeublcs.    Li 
preuve  constate  que  ses  biens  mcubles  ^tuient  d'uoe  valeur  d'environ  millo  pfat'' 
tres,  Iprequ'elle  oonsentjt-les  deux  billets.    Voir  le  t^moigndge  do  »Mulo  et  de 
Ootohendler.   «Et  ii-purt  ccla,  i)'«st  en  preuve  qu'elle  dtait  en  possession  de 
Bommes  de  dcnicrs  assi-z  c^nsid<$^ubles,  provenant  de  la  vente  de  certains  bieni ' 
imme)|bres.    Voir  Ics  pieces  13  et  14  du  dQaaiei\    Elle  a  rcgu  valeur  pour  con- 
sentir  ces  billet«.  J^ 

2o.  En  signant  oes  deux  billets  4  ordre,  Marguerite  Labelle  a  fait,  par  li 
mSme,  un  acte  de  commerce  par  lequel  elle  est  devenue  IdgalemiTnt  oblig^. 
Aucun  autorisution  ne  lui  ^tiiit  n^psaire  pour  faire  cet  acte  de  commerce.  Lei 
intimes  n'ont  pas  r^pudi^  cet  acte.     lis  n'ont  point  fuit  voir  que  la  cause  pour  la- 


^ 


-quelle  ellaravait  oon£cnti  cea  deux  billetSy^n'dtait  poa  d'uncaractAro  commefcii 


c'ont  point  montrd  de  p^dsomption  legale  qui  fesait  pr^sumer  commeroiul  Tea- 


*■  ,  '    ^'J'^    *•>" 


on  :  thut  she 


COURT  OP  QUEBJJ'8  BENC 


I,  1864. 


105 


gagemont  prm  p.r  lo  pcrwnn.  qui  sign.^M  deui  b!  let.,  e(  en  luiMunt  lubaMter     !>.«..«, 
colte  pr<?M,mp..on   il»  no  pouvaiont  en  loi  m  pr<?valir  du  drffaut  dautoriaation  :  aHcht."*..., 
.appoint  que  la  femmo  «5p.r<5o  doive  fitro  auK.ri.J  P«ur  aeu^er  pur  rapport 
«  UD  fuit  non  eommeroial,  il  n'eat  p..  nfocwmiro  A  tout  <5v6Denient  qu'cUe  aoit 
antoriido  pour  fait  do  oonimeroo.  /*  \ 

Laoour  de  promi^ro  inatanoo  aurait  ;iO  eondMliiier  loa  lntlm<5s  ik  lul  nlivor  nu.- 
ranto  c.nq  p,a«frea  et  tronte  eontlna,  balance  de  «,n  compto  pour  marolndL 
Tenducs  4  la  d.to  Marguerite  Lnbeilo.  Cca  marehandiaea  lui  ont  m  vonduL  pour 
»n  UHage  peraonnol^  ello  en  .  profltd.     Klcn  au  oontraire  nW  prdtendu  pv  le. 

Pi^tendro  qu  ollo^aura.t  dft  fltre .utori«Jo  pour  achotor  ee»  marehandisoa  donu  la 
«!our  totalo  no  a'cHt  dlcv^o  qu'Adcn.  cent  dou,o  piaatrea  et  tronto  contina,  oL 
Dier  4  la  leuuuc  sopardo  le  droit  d'udminiatror  scs  bion» 
r    L'npHant  m  oroit  fond^  4  dumunder  une  eondumnation  pour  lo  total  de  sa 

II  eat  dvidont  quo  I'uppolant  fait  repoaor  toutea  sea  prdtentiona  aur  lo  fajt  s„p- 
pcd  que  lora  do  a  aouaoription  dca  billota  et  lora  de  la  fournitur*  dea  „,ah,h,.n 
du«a,  I  .ntinide,  Maiguento  Labelle,  dtait  adpardo  de  bicna  de  Patriek  Foley  Job 
premier  mar.,  et  que,  commo  femnio  aAparde,  de  biona.  elle  pouvait  a'obliL 
Wer.  1  appelant  aana  qu'il  fftt  besoin  d'autoriaation.   Suppose  Za.e  qu'il  y  S 

^J7  ""*"'  ^'  ""P'^  administration  et  exoreer  n.  aetLaL 

bJifirea,  elle  no^ut  sana  y  fltre  autoriado  de  aon  mari  ou  du  ju«e,  a'engL 
d.DS  das  trunsaotion.  du  genre  de  oolle  dont  il  a'agit  en  eette  instanoe.  4  Xs 
d  etje  marohande  poblique,  et  il  eat  constant  que  I'intimee  ne  I'^tait  pas     T 

8.  est  vra.  que  la  femme  s^pardo  no  pout  alidner  ses  bions  sans  autorisiion, 

1  est  dgaleu.on    qu  elle  ne  peut  faire  auoun  A.  cos  aote.  qui  wnt  de  natlo  I 

entralaer  une  alienation  forcde.  ^    -    \  p"       «>  Hujre  a 

Or  dans  le  eas  present,  il  est  ineontestable  que  la  «,««,ripiJo»  de  bilL  et 
a  hat  de  marohandises  faita  phr  l'intim6oproduiraie„t  ce  r  Jlt«4«  rapUnt 
obtenait  gain  do  oause.    La  sollioltude  dont  la  lol  entouro  1.  femmlpourTprl 
}mm  eont,^  les  oonsdquonoes  de  ses  propres  aotes.  dans  I'intdret  de  la  Lille 
I   J^^de  la  socidtd,  de«endrait  inutUe,  et  la  loi  elle-mflmc  serait  mise  au  d  J    Lea 
^t.*d«  se  flattent  done  que  eo  trib^al  ne^anetionnerait  pas  une  telle  Ltriuo 
P^rlejugementqu'ilestappeld4p>ononccr.  / 

jMaJs  il  est  surperflu  de  oombattre  plus  longuouient  des  pretentions  qii  ne  re- 
potent  quo  sur  un  lUit  hypoth^tique.    L'intim^o  n'dtait  Ls  «6par Jle  wl  ft 

2»  premiermari;  elle  n'dtait  pas  marohande  publique;et  rlunal  de 
pre^re  .nstanoo  a  appliqud  avec  discernoment  la  loi 'du  pays  ej  llaranl 
1  appelant  non  recevable  dans  sa  demande.  ^    /    <»6clarant 

DirvAL,  J.—i 
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eondomnfl  n  f^me  Mt  eonarf  lai  donner  proeuration  pour  tk\n  Im  aetM  nrfooa- 
uirci  &  la  vie,  quand  ni^^iiie  il  n'y  auniit  pu  •^paration  d«  bUoa.  ,Maia  ioi  ri«n 
IM  oonatato  la  valour  fouroie  pouV  lea  blllota  oonaonlia  par  la  realm*.  Par  l«ar 
monUnt,  lea  billet*  oonNtitueraiont  une  ali^nntion  plulAt  qu'une  adminiatration. 
Kt,  a'il  faut  Jugor  do  la  oooaid^ration  donn«So  pour  o«a  billeta  par  le  oompte  pro 
duir,  il  ne  pamltrait  paa  que  oette'detta  aurait  6ti  oontraotde  pour  dea  n^oeaaitda 
de  la  vie.  Kn  effut  oo  oonpto  ne  oootient  poa  moina  de  -fuatre  montres  et  un 
article  de  p4tlluUirie  do  |7R  de  valour.  Ixi  rcato  reaaomble  ud  peu  4  oela.  Ce 
no  aont  piut  lii  don  ndopiwiKSa ;  o'cat  un  luxe  fou,  a'il  n'j  a  paa  do  oonimeroe ;  et 
il  ne  pnratt  paa  qu'il  y  ait  eu  eommoroe.  Du  ^loifla,  a'il  j  a  eu  oommerpe,  il 
i^itd'un  0aract6re4  indiqucrJk  I'uppolant  qu'il  n'dtait  paa  prudent  ni  lioit«pour 
lui  d'y  oontribuor. 

MoNDBLBT,  J. — Lejugoment  dont  eat  appol  eat  4  mon  avia  d'une  parfiita 
«iaotitdd«. 

II  n'y  a  aucune  preuve  que  ^tte  femme  fQt  marohande  publiqne,  i<^par^  \i- 
goleniont  de  biena  do  son  niari,  et  qu'olle  eut  la/moindre  autoritiS  do  a'obliger. 

Ind^pendaniment  de  oos  raibona  il  auffit  de  joter  un  ooupHl-oail  aur  le  compte 
dont  {'appelant  r<k]lame  U  balance.  Lea  effeta  vendua  aont  ^videmmont  de  la 
■orte  qu'une  fomnio  vivant  do  profltitution  comlne  il  paratt  qu'olle  le^'aiaait  eat 
dans  le  oaa  d'aoheter.  J'approuve  lo  /ugemont  dana  ^ua  lea  rapporta  et  je  n'h^ 
«ite  auouncment  4  dire  qu'il  Otr«  doit  confirm^. 

Judgement  confirmed. 

Leblanc  A  Catiidy,  for  appellant. 
,     Doutrt  &  Daoutt,  Tor  roapoodents.    0. 

('•^•"•)  .  ^"  -^  -        -..  t        ' 

MONTREAL,  Slav  MAt]  1860. 

Coram  Sia  L.  H.  I/afontaini,  Bart.,  C.  J.,  Atlwim,  J.,  DdVal,  J.,  Mow- 

*  DBLET,  A.  J.,  BaDOLET,  A.  J. 

In  appeal  iVom  the  Superior  Court,  Diatriot  of  Montreal. 
FRANCIS  XAVIBR  DB^ARDINS,  ' 
"    /     ^  ,\  (Plaint^ in  the  Court  Mow,) 

,,   /  -  -1  Appbuaht  i 

LA  BANQUB  DU  PBDPt,B, 

{Drfendant  in  tht  Court  beUn>,) 

-     '  RiSPOHDBIT. 

Adjudioataire — Dbfioienot  in  Contents — Beoovbsb. 

Hbld  ;— lo.  That  an  oilJudleataM  who  buy*  at  a  theriri  Mtto  a  flef  detoribed  in  the  (herirt  tdm- 
tinment  as  oontalnlng  400  arpenta,  whenaa  it  onlr  oontalnad  188  arpenti,  hai  an  aetioa 
anlDittbeplaintur,  to  whomtheproeaediofthe  lale  wantaa  mortnage  eradltor  to  neom 

f^mUM  latter  the  axeeai  of  tha  prioe.  *■ 

'  So.  That  the  defendant  whoae  Und  had  been  ao  aold,  and  the  theriir,  need  not  be  pat  Into 

tha«anie,  to  reoover  ineh  exeaat  of  prioe. 
.    '8o.  nat  the  action  baa  been  brought  In  a  reaaonable  time,  and  oonld  not  be  barred  bf  UT 
piWriptionihort  of  ten  Teart. 

The  ideadingB  in  the  case  fully  appear  ia  the  report :  3  L.  C.  Jariat,  75  of 


4he  judgment  fai  <he  iDoart  below. 


A. 


COUR  DU  BANC  DE  LA  KEISK,  1860. 


lOT 


LAfoWTAiWi,  0.  J.,  after  itating  the  plMdloga : 

t,u«  oolul  Mgu6  d.n.  I.  dA,U«iioo  du  dcmundeur.  I«  f  rr.i„  rJ^iZui 
.n  pul-e  (Jtre.  e  do«.„dear  e.t  lid  per  r^ooncTdo  ..  dcWUr.^!         ^    ^ 

n.Ure  Ut^ndue  ou  U  oonten.noe.     U  b«„q«e  I'.  f«|t  «i,ir  etTnaon^r  en 
«nie  oomme  con  on.nt  400  .rpenU.     8cloo  U  d<$oI.r.lioo  d«  demrZ  e  l" 
n  en  eoDtient  r^ellemeot  que  188.  ee  qui  f«|,  „„  mdi  de  212  .Sot^    ^  Z 
act  e.t  n.(.»o  prouv. Jt.  p,u.  gr.„d.    Deo.  toue  le.  o...  un  ddfierd,  ill     ." 
^nt.  ^t  MHc.  considerable  pour  qu'il  «.it  r.i*,on*ble  et  ju.te  que  I'.dludloL 

t.  ;S  p.  337  :     8. 1.  vonf  oommenee  per  l'«pre«ioD  de  I.  qu.nUt6  et  dtendue 
du  food,  veodu  aT.nt  qu'il  «,lt  f.it  pcntion  de.  oonfin.  et  llmlte.  laVe^,^  ".t 
ccna^e  fu.te  ,ul  m.mun,m,  no,.  aU  forpu. ;  et  par  oon«Jqu       leveVdeu^ 
tenu  de  .uppMer  ce  qui  peut  manqaer  A  cette  quantit<J  " 

II  oe  .'ugit  pa.  ici  d'une  aetioa  r<$Toeau,lro.     Lo  domandcur  tient  A  «,n  a«^  ^ 
q«i«.t.on  pour  la  qa.nti.6  de  terrain  qu'on  lui  a  livr^.     0««lont  5^  2^ 

qu  1  a  Tou  u  achcter  P«r  ,ulte  de  I'erreur  ain.i  con.mi«.,  eonsft^e  par  lo  dl 
fcut  de  eontenance,  I  «,  trouve  avoir  pa,^  oe  qu'il  n'aurait  p..  d^^yor  e*  U 
banque  «,  rouvo  avo.r  rc<,u,  A  «,n  pt^judice,  oe  qu'ciic  n'.uraU  pa.  d7receJoir! 

rtp<5tcr  d'elle  oo  qu'elle  a  ain.i  rc^juo  induement.     La  proDo.ition  m1«^«  . 

p»«r  cette  .omme  .an.  aucun.  deduction.  La  valcur  de.  prdtenduos  bflti«^. 
Hi  pr^uvie  etre  nulle ;  cette  valeur  n'^quivaut  pa.  menie  au  eoftt  de.  r'Z 
Uon,  que  le  demandeur  y  a  faite..  La  tr.ven«  de  I'id,  Perrot  4  VaudVuH'. 
p«  a.t,et  nc  pouvait  pa.  fair,  partie  de  1.  vente.  l2 profit.  minime.rne.t 
Ub  .  que  le  deoiandeur  a  pu  faire.  depui.  «,„  acquisition,  par  la  vZ  du  bl 
t  d une  pa,t^eda  terrain  a«  Orand-Tronc.  n'ont  rie„  Afai^  M.  quTtl  EaT 
J  f«tdo.n„lher.de  loui.  par  ce  moyen.  cela  n'affecterait  on  rln  iZ^l 
que  lu.  donne  le  d^fuut  de  oontenance  de  la  ohoBO  qu'on  lui  a  vendue  j7Z 
trouve  non  plu.  aucune  fp^  dan.  I'exception  de  I'inL^,  que.  n'  It  pa.  Z 
pjomptement  avia  du  d.faut  4e  eontenance.  elle  a  ^t.  por'tl      e^one  rTu  pS^ 

por   du  ee««onna,n).     Avant  d'accepter  ce  transport,  elle  a  6ii  nav<5e  naTlo 
n^?f  r^*""?!  '^'^"^If"?^^^^^^  rembouraement  jover.  le  demand.,,,  ^r 
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AMitt  «i>  TMoan  m  Kaarairtle,  4v  nn  rcaoan  Mntrt  i^adqa'an.  fli  vtl*  a'»  paa 
Jugi  %  fro^  d'inu>iiU)r  »<m  aoiion  r^oaraoir*  pour  U  fnirti  jugor  out^oiiiUaianl 
avM  I'aAiM  J«  dtmaiidflur,  tllji  pnum  rint^iiW  pin*  liril. 

II  Ml  A  nnarqiMr /d«  plaa  qjifl,  d«M  i>n«  #|<M  eiOf|ilionM,  rinllmtfa  dit  qu«, 
•uwilAt  aprij  U  v«nw,  I'tppalaitt  avaU.pria  poMMwiion  dn  terrain,  at  qi|a,  f«M  </< 
|«mjM>  *P'i»,  il  t'avaii  Tail*  oliuliur  ot  Ml(w^n)r  pour  la  divJNar  an  liita  at  an  dia- 
pWMk  jiHa  prouva/la  fait,  at  {alia  prouva  qua  eaU  a  an  liimjpn'lin^vllay  18&1t< 
O'aM  M  qu'fllla  appalle  ollo-niAn^a  /»n4  tU  tnnpt  npriM.  Coat  doM,  iuiyant  tiW*, 
dan*  an  d^lal  nUonhabla  qua  tt^  oiaauraga  a  au  lieu.  Kile  n'oat  dono  p^/u^da 
4  a'an  plaindra  aujourd'hai.       |  ^  l4%i!l^''9''  M. 

G'aat  quelquea  innia  aprda,  at  apr^a  una  Iohkuo  maUdie  aouMlft  jlvjl"  ^Ww' 
deur,  qua  oalui-oi  a  inroraii  la  {banquo  du  d^faut  oonaUit4  ''wf  U,#'>'*'<>f'^oa. 
II  ma  aembla queJdana  oe  oaa,  liavia  a  M  donn<^  danajutf>i«niJP''riNilBnablm      n 

MoNUIiilT,  A;  J. — L'appelaat,  deniandeur  e^ <H>\^MB«-eiuiirt)  ihtlanaa,  •« 
pounrut  oontre  la  Banquo  du  I'ouple,  pour  ao  faii^  rmtnourior  pdV  alle,  do  It 
Homina  do  XSSSjavoo  int6rdt  du  8  novembre  \'^\,  raprAaui|t«nt  l/>uluur  d'un 
d<ifieit  dana  la.fiontananoe  d'uno  propri<it4 ,  adUii)|;4o  4  I'appolaut,  la  18  ootobn 
1853,  irar  uno  mIhIo  et  ranta  par  autorit^  da  juatioe,  danf  una  oaum  daiia  laquella 
H  Banque  du  Peupla  ^tait  demandaraa^,  oontre  John  Donaganl. 

L'aotion  6tait  rondde  nur  oo  quo  lo  ahdrif  )ui  avail  Mjoda  at  mljuKd,  at  lul  anil 
fait  un  oontrat  la  H  novaivbro  1853,  d'ooo  torre  venduo  Ruri-un  venditioni 
exponat,  aatoir :  "  Un  tarro  on  fiof,  relevant,  k  foi  at  homtnaga^  aitu^a  &  Tax- 
tr^mit^ jlo  I'islo  Porrot,  aur  le  odid  oppor<S  4  Vaudreuil,  oontenant  quatre  oanU 
arpenji|Mlst<4-diro  tout  oe  qui  pout  ao  trouver  dana  lea  limitoa  auivantea,  i 
purtMpio  la  ligno  do  Jean  Moroau  au  sud-oueat;  auivant,  lo  braa  do  la  rividre 
B^parant  1*  dite  ihIo  Porrot  do  I'iile  do  Moatr«$al,  at  a'tftendant  vera  le  nord-eat" 
au  terrain  doa  roprdsontantH  Juniaso,  do  14,  allant  dana  uno  direotion  aud-eat, 
le  long  de  la  ligno  dos  roprtfMutanta  Janjaae,  juHqii'A  I'intorscotion  d«  la  ligna 
aveo  oeile  de  Joaeph  Lalaode,'' aveo  uno  maiaon,  hangar  et.  autrea  bfttiaiat 
deasuc  oonatfuitca." 

L'appolaot  .^IMguait  qu'il  avait  pay^  £1100  pour  lea  400  arpentn,  ^t  que  lar 
mesuragOj  il  no  t'en  trouvoit  que  188  en  auperfioie.  Que  i'iotim^o  avai||  ^t^  ool- 
loqute  pour. la  atJInme  de  £20,9381.9]|^,  k  elle  adjug^e,  laquolle  aomme  oom- 
>prenait  oelle  de  £1100,  priz  djv^f  an  question.  Deajardins  alldguait  de  plna 
que  o'fl|^P*r  erreur  qu'if  a  iilM|M|faJ<iO,  et  dana  rign<>ranc^  ^  dificit  dani 
la  oonflKnoe,  et  il  r<$olamo  '^fflUHRHttP''^^°''HWl^*'°"''  ^®  ^  dificit. 
"  L'intim^eaoppoa^  una  dijWlttKS0o^fft^Uin^ni  que  le  deniandeur  no  faiaait 
paa  apparultre  un  droit  d'aotion:  qu'il  n'y  a  paa  telle  action,  et  que'Donegani 
eOt  d<i  fltrcj  en  oaoae.. 

La  di/Mu  en  droit  fut  d^bout^,  attenda  que  le  demandeur  all^gaait  qae 

la  vente  dQ  ah^rif  avait  6t4  faite  par  le  oontenu  et  non  oomme  d'un  oorpa  oertaio. 

II 7  eot  aaaai  one  r^ponse  en  droit  aaz  ezoeptiona  p^remptoires,  qui  aubit  k 

la  Gear  Ordonnant,  avant  faire  droit,  preuve  reapeotive.  ^ 

'''li'ezanieia  de  oette  oanae  me  oondutt  au  r^ultat  qui  salt : 

lo.  L'adtioa  n'en  eat  pas  ane  r^vooatoirej.par  oona^qoent  la  pr^tentionda 
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U*  pr««rJpir*«  .onvi  droU  Alrt,!t,  .t  I,.  «ar  M  k.  cr<JoDt  p„,  ^^ 

*'•  !  "',  ^T^:"  "'  ^yp*^".  'I"«   »*  Ban,,«rd^   l  V»ple  peed.  o«  ««,. 

nit  dr.^U  d«  re.e,«Jr.     »!•>.>.»*.  plu.  ,«•  qid  «  «,U,  .'^rilr  ,ti  dZ„t   ^ 

0«.  Qu.nU  Ixquettlon  du  coo»on*u  ot  dea  l|„,itM,  i|  *,«  panit  A»i,I«„t  auel 

propr  <tA,    0  jugemeot  de  lu  cour  d,  premiAra  i„m„oe,  ,ui  ^  b.^.,ur  le  fau« 

«ientnu.c„  c.u«,d«U6t«  r«^vcr^.  et  1.  Banque'du  V.ZCl^l^^[ 
d7:5r     ^"J""*""^»3,  .vec  l„,...t  d«  8  „ove»bro  l^Vato  du  contj 

V    BADOLir,  J  -.The  f«,U  have  beoii  .tatod  at  length  by  tl.t  chief  Juatlce  and 
r  «  bnefljraa  follow,:  ,  The  reapondeot.  .  judgLt^redi  J„f  C  Don 
egan.,  oauaed  h.a  property  to  be  Uken  in  exeoution  under  fi.  fu  tie  terr i.    amonl  • 
^P  jrty aeiaed  w«a  the lotofland  whieh  haagiven  oeeaai/^^^^^^^^^^^^^ 

rZff      f  '^J"'^»^.'*  ",«">«»»  to  the  appellant  for  X1,I00,  «hieh  ho  paid  to 
tie  .henff.  and  which,  with  the  prooeeda  of  the  other  property  of  «he  debtor  wm 

Tf^r^^^T'  ""'T'  '''*'^^"^'""-  %^b: ju'd;i«:o;t;i: 

Uon  of  that  Court,  the  reapondcnt  aa  mortgage  and  reaidaury  owditor  of  the 
7Z  'al  "i:^'  ^"  ;  r  •'^-'>'«  •-  of  ™oney,  including  the  .^o^ 
t^^2  /';tTl^^"^r''^'^  »»>«  'PP*"""*.  .djudicntai-  of  the?ot 
Wrcd  that  he  had  been  deceived  in  the  extent  of  hia  p^p«*iao^d  thai  tho 
I  b^con-ned  only  188  arpent.  inatead  of  the  400  adjudgeT^lXd  paid  h^ 
F-ce  of  400  arpchta  which  the  reapondent  or  residuary  collocated tluor  h.d 
r«e.ved  m  toto,  whilat  he  had  obtained  poaaeaaion  of  1 88  arp^nror  and 
w^cb  upon  the  calculated  rate  of  hia  purchaae  amounted  onlyT^SirO  0 

1"Z   ""^  ^^^^-    ^'  ^'"*'*"^  •'""  "»•«".  therefore,  againat  thVr^ipient 
kU.eft.IU.ount  for  the  repetition  of  the  exceaa  received,*and  for  wJ^^^^^ 
1 2»«di.p,^n8iderat.oh  whatever.     The  action  thua  explained  ia  sioiile  in  t*. 

>«t«.    ihe  appellant  haa  no  deaire  to  interfere  between  th?  creditor  tod  the" 
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Dv^irdiM    debtor^ <«$  to  tlie  proceeds  of  the  actual  lot  sold,  he  only  claims  to  be  r^tored 

C»  B*Mue  du  th^  aniovnt  which  he  paid  byVrror  for  what  he  did  not  receive ;  and  whtoh  wai 

?     -PMpl*  _  ^^^^  jjj  |>^^  jjj  e^menoe,  when  adjudged  to"  him  by  the  deoret  at  the  suilf  pjf  .th« 

^  •    '  .-•roiipoD'Qcnt.'l    ^  .  '' - 

"•:  .  ..'    V  The  action  is  direct  Against  the  respondent,  the  receiving  creditor  of  the  pro- 

'  ocods  of  the  debtor's  propecty,  actually  sold  at  their  suit,  and  claims  from  them 

the  restitution  of  the  excess  paid  to  and  apprbpriated  by  thorn,  for  property 

<  which  had  ntt  existence  whatever,  and  which  excess  they  could  not  bold  under 

I  the  legal  fiction  that  it  represented  their  debtor's  property.     That  in  such  case 

the  direct  action  has  been  properly  brought  against  the  recipieajj^of  the  excess  is 

I  attested  by  authority;  two  or  three  citations  willsuflBce.  / 

Guyot  R<5p.  Vo.  Adjudicataire,  p.  169.  "  D'autres  'croicnt  ((ne  les  or^anoiera 
colloquys  recevant  les  deniers  seraient  obliges  de  rendre  k  fadJHdioataire  ce 
qu'ils  auraient  touch6  ju»qu'4  la  concurrence  de  lasomme  fix^ypour  lindemnite, 
et  cctte  dernidre  opinion  doit  8tre  pr^fertfe.  II  est  jiiste  q^  oeux  qui  ont  fait 
vendre  un  bien  en  justice  pour  gtre  pay*  da  cequi,  leur  etait  dft,  et  qui  en  pot 
touoh^  le  prix,  fassent  jouir  I'adjudicataire  ou  qu'ils  lui  restituont  ce  qu'ils  en  ont 
touch6."— Pothier,  Proc.  Civ.,  p.  227.  "Par  notre  jurisprudence  on  donne 
cette  r^p^titipn  coatre  les  cr^anciers  qui  ont  touphd  d.  I'ordre,  et  lorsquo  Taction 
n'a  4t<5  que  pour  partie  et  n'y  a  repetition  que  pour  la  partie  du  prix,  ce  sont^, 
les  dcrniers  reoevants  itj'ordrequi  sont  seuls  tenus  de  cette  r^p6tition  du  prix." 
1  Duvergier,  p,  417,  No.  346..  "  Pourra-t-il  forcer  les  or^anciers  entro  les  mains 
desquelsle  prix  auraete  versd  ^le  lui  restituer,  non  paseomme  exor^int  I'aotion 
en  garantie,  mais  oomme  reclamant  oequ'il  a  pay6  par  erreur.  La  plupart^  dc8 
auteurs  pensent  que  la  restitution  pent  6tre  exig^c,  etc."  See  also  1  Troplong, 
vente,  No.  432,  pp.  549,  550,  who  cites  Poth.  Proc.  Civ.,  also  No.  498,  p.  629 ; 
"lO  i*oullain  du  Pare,  p,  655,  No.  55,  etc.,  etc. 

Thjs  wijourrence  of  legal,  opinion,  which  is  nothing  but  the  plainest  equity 
and  ht)n^y,  in  support  of  the  direct  aciion  against  the  receiving  creditor  the 
last  in  the  coUocation  order  establishes  this  point,  and  the  reason  upon  which 
it  is  founded  is  so  plain  and  manifest  as  to  remove  all  doubt  upon  the  subjeet. 
Why  is  the  receiving  creditor  liable  to  refund  to  the  paying  purchaser,  because 
"  I'adjudicataire  n'4tait  d^bite  ar  ^u  prixenvers  les  creanoiers  qu'&  caufTe  de  I'im- 
meuble  dont  il  croyait  avoir  acquis  la  propri^t^,  du  moment  oil  il  est  evincd  de 
cet  immcuble,  il  est  demontre  que  I'opiaion  de  sa  detteenvors  les  cr^anoiera  do,  | 
saisi  et  le  paiement  qu'il  en  avait  fait  n'etaient  fond^.4  que  sur  une  erreur,  df 
cela  m§me  il  est  autoris^  i  repeter  les  deniers  des  mains  de  oeux  A  qm^i^  les  i 
pay^s."  Lorsqu'une  persoone,  qui  par  Crreur  se  croyait  d6bitrioe,  i^  acquit*^ 
une  dette,  elle  a  le  droit  de  repetition  contre  le  cr^ancier."  ( 

The  relative  positions  of  the  receiving  creditor  and  paying  adjudicataire  with 
reference  to  land  adjudged  by  the  sheriff  which  could  not  be  put  into  the  pos- 
session of  the  letter  from  the  simple  |aot  of  its  non-exis^nce,  is  that  of  a  vendor 
and  vendee,  the  sheriff  acting  only  fll|offioial  talesman  fdc^the  former.^ In  this 
case  the  vendor  has  been  put  in  possessfoa  of  the  adjudged  lot  which  has  been 
«stabliBhed  by  laeasurement  to  contain  om^  1^8  arpents  instead  of  the  400 
■arpenta  advertised  and  julged,  and  the  re^ona^t,  the  sciaing  and  last  ooUoct- 
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ted  Creditor,  has  received  and  appropriated  hia  £1100  wl.i„i.  k    •         77 

but  by  error,  paid  for  the  advertiL  400«r~!»r  V    ',    u      .''*  '"  ^"^^  ^"^^' 

en^,and  for  which,  aa  thei  I  "  Vpt^^^^ 

£517  as  its  estimated  value  acoordin/rthJ'fll^  •''"''  '^«'^«donIy 

This  is  a  distinct  co„rf.Jrbe";e;'2  "' '  '^  *'"'  '""  '"»• 

Mr.  Donegani,can  have  no  invest  tCreou,'^^^^^^^^^ 

ISr-pent.  act....,  transferred,  i„cre„rto  4  J     e-^ 

made  a  party  to  the  suit,  what  could  have  been  rcquSThi™      K^^" 

paid  for  .and.  which  T£^,  r^l^L  t  ^ ^ ^sttnTr  r 

of  non-existbg  propcr^thr  dfud^^^^       "T"^'  '"  "^  ""^  ^ '^^  P-^cbaser 
the  responds^  tholt  1  atf  rrth  %\^^^^^  "'''"''  ^"^  ^'''^  '«'«'^«<»  «>y 
i«t.    Tlrespondent^XrrnJtlhott"^!^^^^^^ 
right  or  property  of  the  debtor  .nd  LIk!         -TV      ***'  "**'  ''P'^"*  ""J 
Itisoot'aqUon  of /a^:^,  1^^^^^^^^^  ' 

fmm  bringing  hia  cause  before  th  Zri     clj^ftt"     7l  '^  '"" 
.Xde«.^^a«s.the  respondent  for  VeceivingTne^^^^^^^^^^  '*  ''' 

representative  of  oo  value  whatAVAr  «-  „#•     /^  ^  ^  P*"*  *°  •>"».  «nd 

,  ProBdho.  :  U«f™a  No.  223S  d'".m.*«l  «,  „„oh.    Vid.  S 

dKuil,  0O..»Ml  aMK  „.„b  '^°"  i  t  !!r''.'°'  '•  °"^  ""f**  »  V«. 
ratlebUi.  de  U  ri,a«  Z,™»,  i    i^  .f^ i""  "'"~°  '°  "''■""ort,  «ii- 
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i^».u.  s'^tendnnt  vers  le  nordK-st  au  torrain  d.is  rcpr6scntan»8  Janissc ;  de  1^  allant  dans 
Sie  du  une  direction  sud-cst,  lo  long  do  la  ligno  dc8  dits  reprdsontantB  Janisse,  jusqu'i 
""f^*'       I'intcrHection  de  la  ditc  ligno  avcc  ccile  de  Joseph  Lnlnnde ;" 

Que  la  dito  adjudication  a  6t6  fuite  pour  le  prix  do  £1100  courant,  quo  I'ap- 
pelant  a  payd  et  depostf  cntre  les  mains  du  dit»h6rif,  et  qui,  sur  jugement  de 
diHtribufi.iii,!i6t<5,  Ic  2f»  juiu  1 854,  pny<S  iirintiin^e  creanoiore  du  dit  Donegani ; 
2o.  CoiiMdoraut  que  le  dit  6cf,  au  lieu  de  contonir  quntre  cents  arpcnts  n'en  con- 
teniiit,  lors  de  la  saisie  et  de  la  dite  adjudication  d'icelui,  que  cent  quatre-vingt 
huit  tout  au  plus ;  qu'ainsi  induit  en  erreur  quant  &  la  contenancc,  I'appelant 
ae\Gfm^  a  enciiorir  jusq'ui  la  somiuo  do  £1100  dit  oours  et  qu'en  payant 
cettesoSae,  I'appelant  se  trouve  avoir  pay^  de  tropjndartient  et  sans  cause, 
unc  somme,  de  £583  dit  cours,  dont  I'intim^o  a  profii^  et  dont  partant  il  a  le 
droit  de  lui  dcmandcr  lo  reniboursemcnt  avec  Tintdrgfi  sur  iccUe,  H  compter  du 
26juin  1854;  / 

3o.  Con8id<5rant  que,  par  consd(iuent,  il  y  en  a  m»I/jug4  dans  le  jugement  dont 
est  appcl,  en  ce  qu'il  a  d6bout6  I'appelant  de  son  aotidn ; 

4o.  Consid^rant,  de  plus,  quo  le  18  ootobre  1858,  Daniftsse  D^fjiro  Bondy, 
<5cuyer,  avocat,  est  intervenu  dans  I'instance  alors/pendante  e^|||^  f^^rtm  en 
1-.  cour  sup^rieuro,  concluant,  par  sa  requ6te  en  ibterventji^i^,  4  %  (^^^ 
somme  de  £583  dit  cours,  r^clam^e  en  cette  oi^use  par  ¥:1*^-  Desjaruins, 
I'appelant,  lui  fut  pay^c,  vft  que  cette  dito  soinm©  lui  avait  ^t^o^<Seet  transpor- 
tee  par  le  ditDcsjurdins,  paracte  du  5  d&embryi857,  pass^devant  M.  Labadie 
et  son  confr^ie.  notaires,  le  dit  transport  duemoiit  signifidA  l'intim4ele  7e  jour 
du  ditmois  de  d^mbre;  que  les  parties  deroknderesse  et  defenderesse  a  cette 
action  ont^dclart'  qu'ils  ne  contestaient  pas  li  dite  intervention,  ot  ont  deman- 
de  acte  do  cette  d^claratton  ;  que,  par  consdqdent,  il  y  a  lieu  de  faire  droit  Bur- 
ies conclusions  de  la  dite  requgte  en  intervcntioB  ; 

Infirihe  le  susdit  jugement  dont  est  appol,  savoir  le  jugemcnt^adu  le  31  d4- 
cembre  1858  par  la  cour  sup^rieure,  si^ant  a  Montreal,  avec  d^pens,  sur  le 
present  appel.contrel'intim^e,  au  profit  dli  dit  appelant,  et  cette  cour,  prftca- 
dant  a  rendi-e  jugement  que  la  dit  cour/sup^rieuro  aurait  dft  rendre,  declare 
le  dit  Damasae  Deuaire  Bondy  recevablii  dans  son/intervention,  et  joignant  le 
fond  de  la  dite  intervention^i  I'instance /principale,  pou/  gtre  statue  ensemble 
surle  tout,  condamne  la  defenderesse  ilitim6e  i  payer  au  dit  Damasse  Douaire 
Bondy,  pour  les  causes  enonc^es  dans  la/d^darationet  la  requfete  en  interven- 
tion, iasusdite  Bom^e  de  £583  dit  colors,  avec  I'intdret  l^gal  sur  ioclle  &  comp- 
ter du  dit  jour,  26  juin  1853,— — lao^elle  dite  somme  le  dit  Dasjardins  avait, 
pour  les  susdites  causes,  Ic  droit  de/r<5p6ter  de  la  defenderesse  intim^e,  con- 
damne cette  dernidre  k  payer  au  d^andeur  appelant  les  d<5pens  sur  I'aotion 
c;n  la  dite  cour  sup^rieure,  mais  coadamne  le  dit  demandeur,  appelant),  k  payer 
du  dit  Douaire  Bondy  les  d^pens  s^r  sa  dite  intervention;  enfin  ordonne  que  le 
ossier  swt  remis  k  la  dite  cour  supirieure,  si^geant  k  Montreal. 

/  Judgment  reversed. 

Atlwin  &  Duval,  Justices,  dissenting. 
/2.  <fe  G'.  i«/?ammc,  for  appellant. 
Charier ,  Dorion  &  Dorionj,  for  respondent. 
(F.W.T.)  ^^ 
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COURT  OP  QUEENS  BENCH. 

MONTREAL,  2nd  MARCH,  1863.  . 

In  CHAUBsas.  -v  • 

Coram  S.  C.  Monk,  A.  J. 
Ex  Parte  PETER  COOPER  etqualiu, 

Petitioner /or  Writ  0/ Ilabea,  Corpus; 


4H0 


JOHN  E.  TANNER, 
Minor— CcsTODT. 


defendant. 


The  petitioner  in  his  petition  fy led  the  17th  FpK    lant       j    .l    /. ,. 
statement-  'J"^**  *"^  ^ ""*«*>•.  1863,  made  the  folIowiDg 

That  your  petitioner,  who  is  the  uncle  of  the  said  mfnn«*fc;ii.  -  -•        i.  •  . 

.      '^  "  VOL.  Ym^ 


^- 
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jwirteTiiir  aforesaid,  and  she  is  now  in  the  custody  and  pdsscssion  and  under  the /control  <)(f 

mS*'       the  said  Tanner,  who  detains,  harbours,  and  keeps  "the  said  minor  wjthout  ai^ly  ^ 
"  "  "'"'""  legal  right,  warrant,  or  authority  whatsoever,/ and  against  the  will  ot  her  un^le 
.und  tutor.  /  '-  j    '  I  / 

That  your  ^titioner,  being  the  uncle  an^  legal  tutor  as  aforesaid,  of  the  said 
tainor,  hatb  a  right  to  obtain  the  custody  arid  possession  of  the  said  minor,  and 
to  have  h(f  placed  under  his  cure  and  prot«lction.  / 

Wherefore  your  petitioner  prays  justice  ii/the  premises,  and  that/your  Ilonburs, 
«r  one  of  you,  will  order  that  a  writ  of  IldbeaB  Corpus  do  issue  jn  due  course  of 
3aw,  directed  to  the  said  John  Emmanuel  Tanner,  and  returnable  befor^  your 
Honoursjito  one  of  you,  without  delay,  commanding  the  said  John  Emi^anuel 
Tanner  to  *nfe  the  said  Jane  Shaw,  the  aforesaid  minoTjjo  detained  by^the  saff 
John  Emmanuel  TannJr,  before  your  HonourSj^j^anjrone  of  you,  withdut  delay 
with  the  cause  of  her /detention,  and  furthjart>ray8  that  the  said  minor  may  bo 
n»wleat«>d  from  her  present  illegal  detojvtiim  and  be  given  up  and  restored  to  your 
petitioner,  her  uncle,  tutor,  andje^  guardian  as  aforesaid,  and  such  dther  and 
further  proceedings  had  as  la#and  justice  may  require." 

Upon  this  petition,  wWoh  was  sworn  to,  Samuel  Comwallis  Monls,  Esquire, 
Assistant  Jud^e  of  Ui/Superior  Court,  t^  whom, the  same  was  presented,  under 
Cap.  95  of  the  (Wsolidated  Statutes  of  Lower  Canada,  ordered  the  issue  of  a 
writ  of  HaheawVorpus  addressed  to  the  defendant,  and  containing  the  following 
^order  :  <•  W^xommjind  you  that  you  have  the  b*)dy  of  Jane  Shaw,  minor  child, 
^  the  lnwfulassue  of  the  marriage  of  the  late  Frederick  Shaw,  and  the  late  Jane 
CooperW^B  wife,  detained  in  your  custody  (as  it  is  said)  under  safe  and  secure 
condivtt  together  with  the  cause  of  her  capture  an^  detention  by  whatsoever 
nam/the  said  Jane  Shaw  be  called  in  the  same ;  before  the  Honorable  Samuel 
Corijwallis  Monk,  one  of  our  Assistant  Justices  of  our  Superior  Court,  for  Lower 
Cahada,  at  his  Chambers  in  the  Court  House,  ip  our  City  of  Montreal,  imme- 
diately after  the  receipt  of  this  writ,  to  do  and  undergo  all  and  singular  those 
thinjjs  which  our  said  Justice  shall  then  and  tbere/consider  of  her  in  this  behalf, 
and  have  you  then  and  there  this  writ."  ' 

To  this  writ  the  defendant  Tanner  made  the  following  Answer  under  oath : 
"  The  said  John  Emmanuel  Tanner,  in  answer  to  the  wk-it  of  Habeas  Corpus 
served  upon  him,  returns  that  he  does  not  detain  the  said  J^ne  Shaw  in  his  cus- 
tody, nor  is  the  said  Jane  Shaw  confined  or  restrained  of  her  liberty.  ■     , 

"That  the  said  Jane  Shaw  is  at  present  here  in  Court,  and, can  ^nswer 
for  lierself,  being  of  mature  years,  namely,  being  aged  seventeen  years  d^d  nine 
months.  »  I 

"  Tiiat  the  said  Jane  ShaW  is  sister  of  the  said  John  Emmanuel  TanAer's  late 
wile.  Dame  Margaret  Shaw,  who  departed  this  life  on  the  second  day  of  February 

icfit  'lit  (1863).  ,t 

*'  Tiiat  the  said  John  Emmanuel  Tanner,  and  his  said  late  wife,  about  two,^ea^ 
ago  presented  a  petition  for  annulling  the  appointment  of  the  said  Peter  Cooper 
as  tutor  of  the  said  Jane  Shaw,  for  grounds  set  forth  in  the  said  petition,  and  tie 
said  petition  is  Still  pending  and  undetermined ;  and  the  said  Jane  Shaw  has 
matin  option  to  live  with  the  said  John  Emmanuel  Tanner  and  bis  wife,  and  the 


_::^ 
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said  PoW  Cooper  is  an  iiiiH*  nJT      o       ..  "" *— 

to  have  the  cuatody  of  tho  pcrsl  of  th!  t        c""**'  '^^  '"'^  -^""^  Shaw,       ^SS* 

sufficiently  advanced  ««e  „rd  tatl  u„T    /"r   ^'''"'  '''°  '•"»»'««^«'  of'^"-^"-^'^. 
place  of  .bod.."  °  T^"'°  underHtanding  to  make  option  of  her 

The  following  was  the  judyment^ 

order  th^t  the  said  return t;  fZld  h  ""^f ""  ^'^"™'''  Montreal,  I  do 

the  parties,,  the  said  John  E/ifc^^  '     ' 

Counsel  (^nd  moreover  havirrrsoL  "'."'"'^  ^^'^^ Coope/ U  their 

J'e-lf  ap^rt.)  consideringZ  p'^^lte^^^^  '"''  ?"*'''  V«^-.  »»y 
the  said  dinor,  Jane  Shaw,  by  he3Tf  7  n'"  '"'^'"  '"  '»•  Jinterits  of 
•Superior  4art,Montre.|,  ilnl\Zil.Tl^"'''  Marga«t  l?haw,lthe 
Cooper  .sTmtor  to  the  said^  nor  «hf  ^f  .^"  """''"»''''»  ^^  ""«  -"^  ^4^ 
termined    considering  1 1  ^^e  3^  '''"  P^'''^'-^  ""^^  4- 

aod  is  capable  of  exe^ising'ri "fseE^  'tj ,  "'""'^  "'"'^^«"  A 
under  any  illegal  or  improper  restraintS '  H  .  '.  "^^"'"^  *'"'*  ""»«  "  A 
turn  of  the  said  John  'jn'".nu7Sner\  olf  ^1 ""'  '"'"*''  *'"'  *^«  '^^V 
hereby  maintained,  ,.nd  U.,u  t  "pethrcrru  n  T'V'  ^"*"^"^'  "<»  "  \ 
further  ordered  th..t  tho  s.U  min'o:  He  sZ  rfi  ^'Vf -,  and  it  is 
lowed  .0  choose  the  person  with  whont  shrSn'resid  ''  ""'  ?"  ^  ''^'^^^  •^- 
/J.  X»ej;/tM,  for  petitioner.  '    ' 

J-yW.  Torrane,',  for  deloiidant. 

»   (F.lrtr.T.)  '  \         -  Petitio^  dismfssed 


./■"W 


Note  or  Editor. 


b/  Willm,n  Connor,  to  ha.o  hi,  sonTho  u  '  7  '""^  «'*"'Tf«>"  ^em  on  an  appiiciMion 

»»t  Kingston,  delivered  into  his  iodv     The  nTr     nT^f  «'  »»"«  "  Bir7a  SLt" 

■  S'"".'  f «"-  'he  bov,  being  a.Sd^oVer  U  ^'"0"  aT  ""  "*^  ""^^"^  »«  '"^ 

domic,  e  irrespective  of  the  wi.hes  of  his  fLht     t!    nf^J  """  """""^^  to  choose  his 

and  Mr.  Justice  Fitzgerald,  hel.  tlLrw  vlt  'p  Cb'^fVii^ice,  Mr.  JniUce  Hayes. 

be  regarded  as  having  the  rig     t    exerc.rh  ,     If  ""^  '^'  ¥"^  ^*'«°  '»»«  boy  should 

•     Justice  O'Brien  dissented,  aS^h    dSTe  t  ar       T"''  '"V''''  "^  *»'«  f»t»>«-     «'. 

taken  as  emancipated,  fro^  the    2rUy  of  eKJe^as  "'"''3^^^^^  '''  '"^  ^•'^^^  "^ 

^^;/*  .-Forsyth,  Custody  of  Infants,  p.  loe  ^"'^  V«  ^«'"''^"«-" 

^  :- Kurd,  Writ  of //«fc.,  tt>;y«,,  pp.^  527-536. 
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(  \  .. 


MONTREAL,   19  JUIN,  1832. 

CW«i»  Rbid,  C.  J„  i*yKe,  J.,  Rolland,  J. 

No.  1388. 
Hmxth  et  al.,  vs.  Portaoui. 

CAUTIONNE.MENT— DeLAI  AU   DeBITEUR  PllINOlPAL. 

Jcoi:-Q»e  le  d«li^  i*«ird<!  .u  drtltear  prlneip.1  pour  .o.,ultter  .on  obligation.  ..n.  leoonwnte- 
ment  «!•  «  CMtWiiKne  nWro  pM  la  o»utlon.  ^  .  '•;*,■ 

Cette  action  fut  port^e^wr  William  Smith,  6cuier.  avooat  de  Qu6b«fe  eft  au- 
tres,  centre  John  Porteous,  e^uier,  Marohand  de  Montr<Jal, 

La  declaration  oontient  en  sjibHtancece  qui  suit:  .        t,  ,     . 

Le  ler  fevrief  1822,  par  otligalion  re<}ue  ii  Montreal  deva^t-Mtre.  Bedouin 
et  son  confrere,  notaires,  Alexander  Reid  se  rcconnnt  endett<S  envers  Elizabeth 
Mittleberj^er  en  sa  qualitd  de  tutrice  dttment  uomm^e  A  Bes  enfunts  mineurs, 
en  une  somrae  de  £400.  Os,  Od.  oourant  qu'il  promit  de  pay«  duns  le8  oinq  ans 
i'compter  de  la  date  du  dit  acte  avec  interfit. 

Pour  assurer  le  paiement  de  laxlite-somme  de  £tOO.  Os.  Od.  oourant,  John 
Porteous,  le  defendeur,  intervint  a  I'acte  «t  se  porto  caution  pour  le  dit  Alex- 
ander Reid  envers  la  dite  Elizabeth  Mit>)ober>?er,  ce  acceptant,  en  sa  dite  qua- 
liu5  s'engageant  dans  le  cas  oil  le  dit  Alexander...Mdjleviendralt  insolvable,  a 
payer  la  dite  somme  ou  partie  d'iouUo  pors6na6llement   et  commo   principal 

XJn  billet  de  £100.  Os.  Od.  couralnt,  sisn<S  par  le  dit  Alexander  Reid,  et  en- 
dosse  par  lo  defendeur  en'  favour  de^lderaandeurs,  avait  6te  proteste  H  d^t  de 

^"uTaction  futintent^e  centre  le  dit  Alexander  Reid  pour  le  recouvrement 
des  sommes  sus-mentionnees,  montant  do  I'obligation  et  du  billet,  en.octobre 
1829     Jugement  fut  obtenu  et  execute. 

'  Le  discussion  d' Alexander  Beid  n'ayant  produit  qu'un  retour  de  carence  les 
demandeurs  sont  bien  fond63  k  intenter  la  presente  poursuite  con-tre  John  Por- 
teous, fid6jusseur  d' Alexander  Reid.  - 

Le  defendeur,  pour  exception  peremptoire  en  droit  a\  cette  action,  alWgua : 

Qu'apres  la  passation  de  I'aote  notarie  mentionn<5  en  la  declaration,  et  aVant 

que  la  somme  que  le  dit  Alexander  Reid,  s'etait  oblige  de  pijet  par  le;^t  aote 

fut  devenue  due,  la  dite  Elizabeth  Mittleberger,  is^jualit^  avait,  a  I'msu  etsans 

le  consentement  d^  defendeur,  prolonge  le  terme  du  paiement  du  capital  et  des 

int^rgts  de  la  dite  obligation.  ,,,.»*        j    'o -j  i 

Que  durant  la  prorogation  da  terme  ainsi  acoord6  an  dit  Alexander  Keid,  t^ 
I'insu  et  sansle  consentement  du  defendeur,  le  dit  Alexander  Reid  est  devenu 
insolvable  et  endeconfiture,  ce  qui  par  les  lois  de  la  Province,  rend  nulle  1  obU- 
eation  principal  du  dit  Alexander  Reid,  et  la  pr^tendue  obligation  du  defen- 
deur,  comme  caution,  et  que  par  lil,  le  defendeur  se  trouvait  d^oharg6  de  son 

obligation.  »    . 

Des  repliques  g^nernles  completent  la  procedure.  ,  . 

La  quMlioB^ul  B'^icvait  dans  wtte  inHtw«3«r^t«t-  de  «ffQ"-^^i 


COUK  DV  BANC  DE  LA  RMNB.  19«2. 


Lei  deiii.nd«uricit«r.nt  pour  Un«g»UTe:         '  '•»^»* 

Hothler-Tr.|,A  de.  obligation.,  No!«o. 
I««n«g*-Hjrp .  part.  II  ch .  7 

On  p«ut  ajouter  daot  ck  mdi  ^  '^*       "  -t 

Troplong-Voir  OAutionMment.  ch    3  n  b-jt  v    «« 

tagn*.       .         •"*-  «"''  ^«»-  »'  «»«?•  3"  •»  323.    Ob.ervation.  .„r  ,a  cootam,  d.  Bre- 
Argou-Vol.  2,  p.  371  et  372 

A  CM  antoriU.,  oa  pourralt   ioind™  «.n."  i^°i"  <•"  J»«r«  Rolland.) 

»o„U„?de7ac!fof '  ^"'^'"""  '"*  ""''-  ""^r  "'"* '-  ''^''-^-  *  P-y-  le 
W/ e<  (?r/^„,  pour  lo  difendeur.  '  1 

(D.H.  8.)  •  I 


•  J  COUR  SUPERIEUBE. 

MONTREAL,  30  AvRiL,  1864. 

'  Coram  Monk,  J. 

No.  1086. 

^"charme  VB.  Morison  et  al. 
Jcot  :_Qucl«i  Syndics  DoarlaoonrtrDoHoii  do.  tell.*.  «»«    x,  ' 

U  De«.a„d.«r  recl„„..it  la  «.„.„«  de  £1^6  15  To T."T~"°"- 

Autresautorit^BAcJoeuIter-       '""""" '"°»'-« «=««»'"»  le  d6biteur.  '^^ 

W.  L.  III.  tit.  IV.    Sect,  m.  No.  3.  p.  226. 
PernAre-Dict.  de  droit.    Vo.  caution,  p  257 
In.truct.ons  Bur  les  conrentiona-p.  2^  et  304. 
.      Rfr^Vo  caution.    P.  774,  art.  de  Aferlin, 

ViBftiius— Liv.  II,ch.42.  „  ' 

n'Argentr6-CoutumedeB™tagne,art208.  ' 


<a.B.8.J~ 


«»9^*reodrt;ffn7 


Poderneg 
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i>aeh>rnu     h  oopstruotion  d'une  dglira  et  uoritUe  en  la  ptroiwe  do  St.  Gabriel  do  Brandon , 
yotlioii  •<  ti.  le  2*J  mars,  1855,  Mtre.  Chalut,  N.  P. 

II  oonoluait  oontre  lea  ddfeDdoura  an  nombra  do  aept,  A  oe  qu'lla  fuaaent  oon. 
damn^a  A  lui  payor  cotto  aoname,  '•  on  lours  quaiitia  do  Syndioi*  Mj^aloment  noni- 
"  m^  pour  BurToiller  la  oonstruction  d'une  dgliso  dana  la  paroiaao  do  St.Oabriel 
"do  Brandon." 

X<e8  ddrendeurs  plaiddrent  une  d^roDse  an  fends  en  droit  par  laquollo  ila  pr^- 

tendaient:  lo.  "  que  d'aprda  lea  lols  du  pays  et  lo8  all6gu6s  do  la  d6olaration,  il 

"  apij^rt  que  loa  d^fenduurs  ne  peuvont  Otra  oondamnos  iodividuoUoment,  maia 

"  seulement  oomme  oorpa  inoorpor^.  2o.  que  par  les  lota  du  paya,  loa  d^fendeura 

,,•,'. aontincttrporda  abus^e  nom  do  " loa  Syndios  do  la  paroisao  do  St.  Gabriel  do 

"Brandon,"  etoonatituent,  aoua  oo  nom,  on  oorpa  politique ot  inoorppr<S,  ot  piir- 

'■  tant  aucuno  condamnation  ne  pout  6tro  prononc6o  oontre  our  quo  auivant  la  lol 
",  "  errant  telle  oorporation." 

A  I'audition  aur  ootte  d^Fenao  au  fonda  en  droit ;  LaPrenayo  pour  lea  d6fen- 
deura;  aoutint,  que  quoique  loa  Syndioa  oussent  <5t6  61ua  longtempa  avant  la 
refonte  dea  atatuta,  n^anmoina,  commo  la  aootion  21  du  obapitre  18  dea  atatuta 
'  Ref.  du  Baa-Canada,  parle  dea  Syndios  Hum  en  vortu  du  pritent  aoto  ot  non  pas 

seulement  do  ceux  qui  aeront  Hub  par  la  auite ;  il  iStait  Evident  quo  depuia  la 
paa^tion  do  oetto  loi,  toua  tela  Syndioa  formaient  une  corporation.* 

Lo  mot  "  present ;  "  auivant  le  chap.  1,  de^  atatua  refondna  du  Bos-Canada, 
section  13,  soua-section  4,  4tont  ftensd  so  rapporter  ik  I'aoto  on  entier  et  non  a  la 
la  section  uniquement. 

Lea  actions  7  et  9  du  mSm^chapitre,  d^olorent  que  les  dispositions  dea  statuta 
refondus  pr^vaudront  en  ce  qui  regarde  toutes  les  transactions,  matidres  et  ohoaes 
subt^quentes  A  I'^poque  oil  ees  statuts  rcfondua  entreront  en  force.  Merlin,  Rep. 
vo.  Effet  r^troactif.  "  Ce  n'est  paa  retroagir  que  do  aubordonner  4  I'avonir, 
"  rexercico  de  droits  resultant  de  l^ia  ant^rieuro  k  telles  formalit^s,  &  telloa  di- 
"  ligences,  a  telles  conditions  qu'il  plait  k  la  loi  nouvollo  d'imposor."  La  n^ces. 
.  sit^  d'incorporer  oes  Syndics  est  apparente  lorsquq  Ton  voit  quo  par  la  20me  eec- 

tion  du  chapitro  18,  s'il  y  a  un?  vacance,  ello  dpjjt  6tro  romplio  ;  or,  quo  dovienj 
dra  Fexercice  do  Taction  du  cr^ancior  pendant  cetto  vacance,  et  si  ella  eatih- 
tent^  darant  cetto  vacance,  comment  pourra-t-il  procedcr  enauito  centre  le' 
remplafant  eo  nomine  ? 

R.  Rot-— La  clause  21,  da  obapitre  18,  des  8t|t|;iif  refondus  du  Baa-Canada, 
invoqu^  par  les  defendeurs,  et  promulguant  rincorporation  dea  Syndics '^Jtis  en 
vertu  duprisent  acte,  n'est  paa  applicable  aur  defendeurs  qui  ont  6t4  nomm^s- 
en  1854,  et  cont  lea  fonctions  sont  depuia  longtempa  k  peu  pr^  termin^es. 
En  effet,  cette  clause  est  un  amendement  introduit  dans  la  loi  en  1860  et  lea  ter. 
mCB,  en  vertu  du  pritmt  acle,  veulent  dire  du  present  acte  d'amendement  y  oela 
ressort  davantage  des  Bous-sections  de  la  dite*olau9e,  oii  il  eat  poQrva  k  la  m«- 
--  niere  dont  lea  Syndics  procdderont  a  fair©  oonfirmer  lour  Election,  &  61ire  un 

•  Ch.  18,  wee..  21,  "Lee  Syndics  eiu$  en  vertu  da  prtimt  acte  poor  one  locality,  ee- 
I'  ront  connui  et  d4sign«a  ioub  le  nom  de  "  Lea  ^dics  de  la  Paroitae;   oa  de  la  mi>- 
_ii^)iion  4jf, ■■■■....■(en  ajontant  le  Bom  de  la  locality),  et  constitneront  sons  ce  noB»,aa 


"  corps  politique  et  incorport." 


"»--*%>■- 


„,/ 
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r<'fl^l«'lmimtMm«,mtm  f"*™"".  "  <l"i  «»t  •ccoliipli  l-obj.. 

^'  Roy,  avooat  du  domandcur       "  P^ftnee  en  droie  renvoj<5e. 


y 


Duoharma 
MorUon  •(  aL 


•  MONTREAL,  20  AVBIL,  1864. 

Coram  Losanosb,  J. 
En  Chahbbc. 

No.  101. 
EXPARTB  PELLBimR, 

TCRCOT, 

Ako.  dwow,  ,t  „.e  M  null  °"  !'f!     7  »^»»"«nta.rM  el  KlmiDietrrteur. 


ftt  donn6  par  monorabte  Jugo  Loranger. 


poeer  le  soell^,  etc., 


». 


W' 
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(lar 

Tl. 

Turcot. 


'S 


Le  deui  mini,  1864^  Timpiftlrant  ayknt  oomparu  devartt  \i  oomniiMwir*,  ei 
I'tyant  mquU  de  proc<^<ler  &  rnpponitipn  don  mwU^h,  co  dernier  le  rnndit  «veo 
deux  tdmoini  ik  la  iuauon<du  dofunt,  oil  ^Unt  arriyds,  iU  renoontrdrunt  H^ra' 
phin  Turcot,  qui  d^olara  qu'il  ne  refViuit  ik  TapiXMiKtoD  det  aoellda,  nonobaUnt  la 
dite  ordonnanoo.     , 

Sur  cet  obHtaolo  et  vu  que  la  nuiaon  oil  (Stait  d4c6d6  ledit  Jdoph  AuKuaUn 
Oardinal  avail  deux  imuefl,  le  ooiumiMmire  a  <$labli  4  la  fwrtfl  d'ontriSo  et  ik  la 
porte  de  aortio,  donrffint  vuo  aur  la  oour,  deux  Kardiona,  et  eniuite  il  a«  tranapor- 
ta  devant  le  Ji^go  qui  ootroya  rordonnanco  Huivante  :  Vu  notre  ordonnanoe  en 
date  du  ler  n^ra  eourant  lea  oote  9t  proc6»-Terbul"du  oomoiiiiaaire  au  aoelld  qui 
y  Bont  annexes,  et  oui  lo  dit  coinuiiaaaire  aur  aon  tdfM  oe  jour,  ordqnnooa  au 
dit  Seruphin  Turoot,  tuteur  mentionn^  au  dit  proofs-verbal  de  oomparaltre  do- 
vant  noua,  an  Paiaia  do  Justice,  on  notre  otninSbrc,  &  dix  boures  et  demie  du 
matin,  le  4  de  mars  oounuii,  pour  donnor  los  !nil||pna  de  aon  opposition  ik  notre  dito 
ordonnanoe,  et  voir  ordon nor  oe  quo  do  d(d|^^'tt  aerji  la  prdsente  ordonnanoo 
aignifl^e  au  dit  S^raphin  Turcot,  ik  la  dilit^c^odTde  riinp^trunt  Amable  Adolphe 
Felletior,  exdoutcur  tostamontairo  de  Jo8o|ni .  Auguatin  Cardinal.  Car  ai, 
mAndona,  etc.,  4  Muotrdal  oc3  uiura,  1864. 

/'  Sur  la  8ip;nifioation  de  ootto  ordonnanoo,  lo  dit  S«$faphin  Turoot  fit  une  oppo- 
aition  tforito  et  qu'il  produiait  devant  lo  Ju^e  lo  7  do  uiura,  pur  luquelle  il  all^- 
guoit  quo  le  dit  fe«  Joseph  Auffuatin  (Cardinal,  uvuit  fuit  un  testament  aolennel. 
le  11  fdvrier,  1864,  Mtre.  Li^rABohO,  N.  P.,  et  Tayaie  nomm^  aon  el^outeur  tea. 
taiAentatre,  ot  avait  rdvoqutf.'qpiaiitres  tostauionta.  Quo  lo  jour  auquel  le  ooni- 
roiaaaire  a'^tait  rondu.en  la  iiiaisdnj'lii  ventodo  moubles  dovuit  avoir  lieu  aui- 
vant  Ics  annonces  donn^a  per  le  dit  Turcot  Qu'en  a'oppoaant  A,  I'appoaition 
dea  Bcell^a,  il  avait  cu  droit  de  le  fulre  ot  ^tait  do  bonne  t'oi  en  le  faiaant,  et  il 
oonoluoit  ii  oe  que  aon  oppoaition  fut  d^olarde  valufblo  ct  que  I'inip^trant  fut  do- 
olar6  n'avoir  aucun&q"ualil6  nj  aucun  droit  pour  demunder"  TuppoHition  do  accl- 
ld»— cotte  opposition  fut  ansernientdo. 

Le  requ6rant  r^pondit  sp^iulenont  a  oette  opposition,  en  olldguant  que  lo  tes- 
tament du  11  fi^vrier  invoquo  par  I'opposunt  ^tait  nul,  doninie  ayant  M  fait  ^ 
iine  ^poque  oil  lo  ddfunt  n'aVait  plus  rexeroico  de  sea  facultoi  mentalea,  et  de- 
manda  que  I'opposition  de  scsllda  out  aon  ooura  suivant  la  loi"  pour  la  oonaorva- 
tion  des  droits  de^toutca  lea  Mirties. 

,  Bainville,  poor  I'oppoaant,  aoumit  lea  propoaitiona  suivantea : 
lo.  L'oppoaant  avait-il  drait  do  a'oppoacr  k  I'opposition  dea  acelMa  ? 
Si  I'offioier,  dit  Pigeau,  vol.  2,  |>.  284,  6tantentr4,  il  sepr^sehtequelqu'un  qui 
s'oppoae  k  I'appoaition  dea  acjell^  aoit^  de  fait,  aoit  par  une  aimple  ddolaration 


motivee  ou  non,  il  doit  en  fJire  tnention ;  et,  s'il  n'.a  pas  oaraotdre  pour  decider, 
il  doit  enr  6ii6rer  au  jugo.     I J 

2o.  Le  requ^rant  avait-il  quality  pour  demander  I'appoaition  dea  Mell<$s  ? 

Non,  le  testament  en  vertii  duquel  il  agiasait,.4tuit  r^voqu^  par  eelui  qui  nom^ 
mait  l'oppoaant  ex^uteur.     | 

3o.  La  acule  allegation  det  la  part  du  r^qu^rant  dans  sa  oontcstation  de  I'op- 
p,^iti>«  qnn  Ia  ♦iM.tjiinont.  An\\^  f^vrfcr,  1864^  en  vertu  dugufll  agiawit  Toppih- 
sant  est  nul,  est-elle  8uffiFante\po;ar  faire  auspendre  i'exdcution  de  ce  testament?' 
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COUH  SUPBUIKHKH.  18«4. 


V*. 

Turcot. 


"i'  .  *.^  ju«6  par  on.,  du  2«t£T«i'"^^^^ 

quo  .ur  lea  mouble.  qui  „«  «,„t  2^!'  »     x      T'  '^'"   '""""   '«  -^'"^ 
or  75.  va  n.«.uo  j„«,,  'A  d  roT. «  i  ,  "7'^"^'-     ^^"'«'^  '«  ««oll«i.  No..  74 

premier  mar..  1864,  ordon„.rri'a!Z H       .^°",   ™P"'  ""*"  o'do-n.noe  du 

M-rtio.  oomme  com„„-.a.i„'7„^  ^  f  J^^^"^^^  "«""-««""»  !-«'•  S. 

""fime  ann^..  rendu  aur  l.i  r<c  orrd„  dii  ootmZ.      ?f ""  ""''"  ^^  "■*"  ^«  '* 
to4  ro,<oution  do  notre  premTl  o  Jl^  «"nni.aa«ir6.  dinonflant Toppcition  f.i. 

t.d.Tueeur.uxe„ra„L':T:t7rd^n^^^^^^ 

We  Adolpho  Pollotior.  e„  rl„T;a'diu    '     t".'  '"'•"'"  '''"P*"'"''  ^«'-     . 

Pelletier.  ropr^-ent^  par  .voo!^  «vZ  I  T""'^  '"  •"''  ^°"''''*  ^'^^'Phe  i 
«cHle  <^itLo„is  aMaJrtZT  ^^-iT-*  «»»«•"»«'«  commiaaair^au  ' 
tie.  et  1.  procedure  faite  .urla  Zlt7      f  P'^°"  "*  P'oduotiona  de.  par. 

"  principal  le.  partiZv^Z^'^jr  """""""  <'^'iWr6 ; ,  Henvoyon.Tu 
<»ntre  chaoun  de.  deux  SmeTet  eTdinT'r':.  V"*"  '*  J"««"'  *  P«»P«^ 
Produit.  r„„,  par  ,«  dit  Am.rAdo  nl  P  M  ."       -^"^'P''  ^"'^''*'"  ^'''^'"^       ' 

»eme.„„Hre,a7e...t  le  ^  ^C     '  f  1^"^ '"  ^«  r  ^^ 

Ph.n  Tur«,t,  c  Wdi„.  le  testameat'^Xi.  Cier'T^:?  '"  f  »'  ^"- 
NoUire,  et  par  provision  ArH«„„  '» on«e  levrier,  1864,  par  La  Branohe     ' 

10.,  1-  »„„„  p-»l  "rT^^rL  t^T'  "r^'r  *•  ■•  ■«'•  "^^ 


banque  iDeorp<rrta  de  eetto^wttf^wMtf- 
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COUR  BUPlRlkURB,  1804. 


Baftftw   r«it»vanl  tfirt  rttir<yci  pur  Ici  pormnniM  i(U«  l«  dit  jugodicnt  <J<$Qlareri  k voir  droit  A 

_  «&  io«ilcMi,  fraitf  r^Mrtoii.     Car  ai,  niomlonii,  ato. 

TaM««.  '  - 

(SIgiMl,)  .  - 

T.  J.  J.  LOUANOKIl, 
J.  q.  8. 


V^^ 


/Monlrtal,  20  anil  1864.^ 
*./  ,pfionnanoe  prof iimi/t  retivoynnt  lo*  purlieu  au  prinoipal,  t\  t'uudienoa. 
/   l^nt/Vrti«i^e  tt- ^i rm^trouij ,  avocatadu  riiii|6lrBnt 
i      Huinvillt,  av«oat  cFn  I'OppoaaiMI. 


(r.  R.  L.) 


:i 


MONTnSAL,  Star  MAY,  1M4. 

Onram  BcBTIllLOT,  J. 

Ho.  nss. 

JUaiiut  y».  CrrbaiMii. 


IIUDi— Tlut  t  eimlrainlt  fiar  corpt  ini|  lMn»  upon  ilwirttarn  of  tbi>  thfrlfftislnatadiibtorrtflikftig 
lo  onon  hi*  door*  to  lh«  HIifrllToharRxd  with  >  writ  of  •XMUtionagalntt  him  forth*  purpote 
br  effiiolliii  lh«  Ml*  or  Ml  good*  tnd  ohattuU. 

On  the  28tli  April,  1864,  the  fheriff  of  the  Diatriot  of  Richelieu,  to  whom  a 
writof  Plurie*  Plurirn  Venditioni  Kxpontit  tit  Bonii  hnd  been  addreaaed  an 
the  Slat  March,  1864,  from  the  Superior  (Jourt  in  Montreal,  made  a  return  of 
ribeUion  itjuMticr,  committed  by  the  defendant  on  the  18th  May,  1864.  The 
plaintiff,  having,  previously  given  notice  to  the  defendant,  moved  the  Superior 
Court,  at  Montreal,  aa  follows,: 

Motion : — On  behalf  of  the  Raid  plaintiff  that,  inaamuch  aa  it  appeara  by  the 
return  of  Pierre  R6ini  Chevollier,  Kaquiro,  aheriff  of  the  district  of  Richelieu,  to 
thorwritof  Pluries  Pluriea  Venditioni  Kiponasdo  Bonis  in  thiseauac  issued  from 
this  Honornblo  Court,  on  the  thirty-first  day  of  March  lost  post,  against  the  goods 
and'chattcls  of  the  said  defendant,  that  on  the  twenty-eighth  day  of  April  laat  pastr 
at'vthe  hour  of  ten  of  the  clock  in  the  forenoon,  the  aaid  aheriff  then  and  there 
charged  with  the  execution  of  the  aaid  writ,  proceeded  to  the  domicile  of  the 
aaid  defendant,  in  the  town  of  Sorel,  in  the  district  of  Richelieu,  according  to 
law,  to  put  in  execution  the  aaid  writ,  an^  to  aell  and  dflpoae  oJT,  by  virtue  of  the 
said  writ,  the  gooda  and  chattels  of  the  said  defendant,  where  being  and  finding 
the  doors  of  the  said  domicile  locked  in  order  to  prevent  admission  thereto,  ho, 
the  said  sheriff,  demondcd  of  the  said  defendant  to  open  the  doors  of  the  said 
domicile,  and  to  permit  him  the  said  sheriff  to  enter  therein  in  order  to  proceed 
to  and  effect  the  sale  of  the  said  goods  and  chattels  duly  sciaed  and  taken  ia 
execution,  but  could  nftt  proceed  to  nor  effect  the  sale  of  the  aame,  and  was 
prevented  and  stopped  from  rio  doing,  and  was  then  and  there  opposed  from  so 
doing  by  the  said  defendant  himaelf  in  person,  who  then  and  there  oppoaed  the 
pie  thereof  by  shutting  up  his  house  and  refusing  admittance  thereto  to  the 
said  aheriff,  and  then  and  th^re  positively  refused  to  open  his  doors,  and  then  and 

although  repeatedly  rcaaegted  and  ordilred  so 


T 


to  do;  as  the  whole  more  fully  appear* •%. the  said  return  ;  an  exeoatibn  to  go 
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iOPERIOa  C-OURT,  im. 


The  return  of  the  ahcrlff,  «  public  officer  rccoKniied  bv  la*    U  ««»  5„        i. 
»m  lor  a  fulae  return      Bacon's  Abridgment  vo.  itewue,  letter  E  «  3  *    - 

protel^rp'iSe^r  ^  ^"T  '^  '  ■^^'  *''"*  ^^«  ^«"^  ^•"-^'•^•^ 
L  h!!„„  ^  ,  ^"*''  ''"'*''"'  8«'"8  »'"«'«8»'  tho  ordiotry  course  of 
as  being  e,„„..ned  upon  interrogatories.  n»  „o  denial  by  him  nj^n  T^h  ex 
minodoacouW  excuse  hiu,  after  having  been  rtturnej  "  gdlty  ofTlcTe  •'  Z 
'A«  'Aen/.  The  Court  Were  of  this  opinion  :  they  «.id  -  it  wouM  jT^^  '  ^ 
"  onnnrtiinUv  ««,  t.  .t  "u  .  imjr  Mia     It  would  be  giving  aa 

in  z  «aJit,  p.  686,  we  find  an  authority  to  this  effect  •  "  Tl,«  «.-»  .  x. 

I.  m„er  the  counw  to  gr.n>  it  op«„  Uda.if,  .„<1  tw  rej™  .j,.:  «,!_- 
■b.t  .t  b.tb  b»,..  fo„.j  by  „p.,:.„,o,  ,|.i.  „|6  ill  ^  ,^^  ^^  ^^ 


r     / 


^ 


MaHuo 

va. 
Crebaria. 
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•<^-;:-;_     _ 


124 


SUPKRIOR  COCRT,  1864. 


m^ 


"  to  swcnr  u/encouH,  Where  they  wHj  not  venture  to  return  one,"  8o  as  to  avoid 
bcin!»  sued  for  n  fiilao  return. Vr* 

In  .')  Bulst.,  201,  tJio4^Mi)0  i"  Iiid  down  thiit  "  ti  rc<cuer  shall  be  doubly 
"  punished,  for  upon  the  ii:t»rn  of  the  sheriff  he  shall  be  fined  to  the  king,  :md 
"  nn  iittnchinent  shiill  issue  out  n«;,'itnst  him." 

Tlio  well  (Rttiblished  doctrine  is  that,  lo.  the  rttnrn  of  the  sheriff  is  nnt^/m- 
versfihle ;  2o.  that  the  motion  and  attachment  must  he/ounttfJ  upon  that  nturn  ; 
3o.  that  the  party  grieved  is  not  concluded  from  bringini;  his  action  for  thefuLso 
return,"  if  it  were  so.  Cro.  Eliz.  780;  16.  The  Lady  Russel  and  Woods  case. 
Dyer,  812,  2  Jones,  39, 1  Ventris  224,  2  Ventris,  175,  Comb.  295.  Rek  &  Reg^na 
vs.l^owo  et  al.  Such  a  proceeding  has  already  been  sanotioned  by  our  Courts 
in  the  case  Of  Laframboise  vs.  Mercure.     5  L.  C.  Reports,  p^  168. 

The  power  of  issuing' (his  contrninte-pftr  corps  has  been  mven  to  "-every 

'•'judge  of  every  such  Court in  vaoatio^,  at  chambers,"  &o ,,  .and  ia 

a  conclusive  fact  that  the  return  in  such  cases  is  not  traversable.  ,^. 

The  defendant  made  default.  But  Kerr,  as  amic.  cu<l,  urged;  lo :  That  the 
dcl.iy  of  the  service  of  the  rule  was  too  shorty  2o :  That  the  power  to  be  given 
to  tlio  sheriff  to  imprison  the  defendant  iii  his  own  district  only,  was  contrary  to 
the  provisions  of  the  statute  which  gives  power  to  the  sheriff  to  convey  such 
person  to  the  prifon  of  tbe  District  wherein  such  person  is  arrested.  So :  That  the 
'rule  should  htive  enunciated  the  different  sums  for  which  the 'writ  of  contrainte 
pw  corps  was  to  issue. 

Curia  advisare  vidt.  ' 

On  the  31st  May,  1864,  the  judgment  of  the  Court  wasy'^that  the  rule  be  made 
absolute  for  the  arrest  of  the  defendant,  until  he  satisfies  the  several  amounts 
due  under  and  by  virtue  of  the  judgment,  and  enumerated  in  the  jiidgment  of 
the  Court.* 

Rule  absolute. 
LaFrenaife  <fe  Armstrong,  attorneys  for  plaintiff. 

(P.B.L.) 


MONTREAL,  Ist  APRIL    1864. 

Coram  Smith,  J.\ 

■*  Easionys. 'Court  et  at 

II XLD  :— Minors  u  well  M  their  tutor  are  diractljr  liable  to  a  notary,  for  the  price  of  an  account  of  the 
V .     «e«tioD  of  their  tutor  lendered  bj  him,  although  it  was  Che  tutor  who  employed  the  notary. 

This  action  was  brought  by  a  notary  for  the  prioe  of  a  tutffr'a'  and  ezecntor's 
aeooiint  made  at  the  request  of  the  late  John  Smith.  Esqi,  la|e  of  the  city  of 
Monti^enl,  Merchant. 

The  late  John  Smith  was  ezeoutor  to  the  last  will  of  the  l:ite  William  SmitE^ 
and*  was  alsp  tutor  to  his  minor  children.     The  action  was  brought  against  the 
estate  of  the  late  John  Smith  for  the  whole  amount  due,  and  against  the  heirs 

*  Vide  2  L.  G.  Jurist,  p.p.  270-280,  3  L.  C.  Jurist,  p.  118 
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of  the  late  Willi.n,  Smith  for  the  whole,  amount  payable  by  each  in  their  r« 
Bpeohve  proportions,  according  to  their  ahares  in  the^tate 

«vLl  pleas  conLTngX^^^^  ^^!  *•>«  ''«>"'  Smith  fyfed 

had  not  beea  prepar^Sfor  the"    or    „  7    '  7     ''"'"^  "^  *•"** '''«  "««>""' 
that  they  couVnot  be  lil^tr;iai:tlff:"  "^""''  ''  '^  '''''  «'^«"'   '"^ 

lMU6  wm  Joined,  .nd  proof  of  v,lae  maje 

At  .rgument  tVo  oouomI  fo,  th,  heira  contended  th.t  ..  it  .,.  ,1,    .  . 
•tog.™  instractione  to  the  „ol«y,  he  «lon.  .^1.1     ™  "'" 

iothi.  ««,  there  ...  no  p,i,i,/ofrf™„!,t!l'"'tw*'V''''°'^°' •'■«'»•  " 
.^  «u,d  h.  no  ai»c.™Ln'Un*a^r".S\et"''''  '■■'  "•'•'^ 
iwth"^""'""'*'  *~""°'  ""^i— -..ad  no,  n-dein  «» 

i  he  judgment  was  wiorftW  as-follows  • 

£/rd';r-:.tSS"--f'^-^^^^^ 

the  ^aid  defendants  in  tJeir  nam./  r'         ?"'*  '"'  "  *"''"^  **>  ««»^«'  fro- 
«.«  eetaUi  of  the  JSd  i^lT^    «   -^^  ?""''  ""^  "  '"^  "  '!«   '"il 

"-  «.r.he„  ^i::;:^  s:^^^? '^;,::rt:s;ii;  -"  -  '•»* 

^i  for  the  heirs  of  the  said  lat«  Wm- '  *''',T, '"''■"'*  '»*>«'"•  ^Jone  and  perform- 
John  Smith;  an7theC«ur?d„TK""/V"^^  Ja«<^ 

houn  Smith,  he  wife  of  W"m^^^^^  *'''  "''  ¥<^-^--^.  J'^m  C   oI,„! 

heirs  of  the  said  late  WiUiam  «5m!»i.        j  !u    r.        ^'•'»4»-62  as  one  of  th  e 

"  his  share  in  the  2d  sum  ^  ^  WT         T  ?"  '^'^  »*»•»«'  ««"*•»  "^ 
ifia  sum  ot  «449.62  as  one  of  the  heirs  of  the  said  lat^ 


Euton 

V*.    •, 

Court  «t^ 
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Etnton 

Vi. 

Court  ct  al. 


William  Smitli ;  aijd  the  Court  doth  condemn  the  « .id  defendant,  WiHiam 
Smith,  as  well  in  hir  own  name  us  one  of  the  heirs  of  the  said  late  WillW 
Smith,  as  in  his  oabaoity  of  tutor  to  Walter  Sutherland  Smith,  James  Smitt 
and  Margaret  Hel<^  Smith,  his  brothers  and  sister,  also  throe  of  the  heirs  of  the 
said  late-  William  Smith,  the  sum  of  $199.84,  currency,  being  for  his  own  and 
said  three  minors  shares  in  the  said  sum  of  «449.62 ;  and  the  Court  doth  condemn 
the  said  defendant  LiUias  Scott  Smith,  to  pay  to  the  said  plaintiff  the  sum  .)f 
«49.96,  currenoy,(a8  her  share  in  the  said  sum  of  8449.62^  as  one  of  the  heirs 
of  the -said  late  William  Smith;  and  the  Court  doth  contlemn  the  said  defend- 
ant, Jane  Smith,  L  pay  the  said  plaintiff  the  sum  of  849.9G,  currency,  as  her 
«hare  in  the  said  sum  of  $449.62,  as  one  of  the  heirs  of  the  said  late  William 
Smith;  and  the  'Court  doth  condemn  the  said  defendant,  Elizabeth  Ure Smith, 
to  pay  to  the  said  phiintiff  the  sum.  of  $49.96,  currency,  as  her  share  in  the  said 
sum  of  $449.62|a8  one  of  the  heirs  of  the  said  late  William  Smith;  and  the 
Court  doth  condemn  the  said  defendant,  James  Court,  in  his  said  capacity,  to 
piy  the  costs  of  [this  action,  and  doth  condemn  the  other  defendants  to  pay  said 
co^ts  in  their  several  proportions  of  condemnation  :^, of  which  costs  distraction  is 
aw  irded  to  John  L.  Morris,  Esq.,  the  attorney,  onhe  said  plaintiff." 

T  -^      Jud^tncnt  for  plaintiff, 

J.  L.  Morris^  for  plaintiff.  V  f 

^Ahhotf  &  ijorman,  for  defendants,  gimijh. 
(^ross  S;  Linn,  for  defendant.  Court. 
'"'  : (j.L.M.)    /      ^       ^  ■iiZl_ 


A.. 


\  /  MONTREAL,  3l8T  DECEMBER,  1863. 

\  '  Coram  Smith,  J. 

\  •>  .  No.'a604. 

1  Beaudry  ya.  Ouimetle. 

HEtD:— Ist.  A  deolukUoa  thtt  the  plminUff  intends  to  m«ke  uve  of  the  defendant's  evidence,  fyled 

i  after  the  dettendant'i  enqufite  ia  oloiedi,  is  fyied  too  late  according  to  law,  and  will  be 

i  gtmlik  from  the  iyles  of  the  Court,  on  the  defendant's  motion  to  that  effect. 

/   \  2nd.  If  lt|  be  shown  that  a  paper  lyied  in  a  eause  was  ante-dated,  and  in  reality  fyied  on  a 

/    K       dHfewn*  ^7  '^"»  "•  "•»*••  •■*  »"*'■  *''®  proper  delay,  it  will  be  struck  from  the  tyies  of 

9p      the  Court  on  motion  to  that  eflfeot,  and  it  is  not  necessary  to  insoribe  en  faux  against  the 

^     ^^      plumitilf  or  register  of  papers  lyied. 

In  this  case  the  judgment  was  rendered  on  the  following  motion  :  "  Motion 
des  defendeurs  qu'attendu  .qu'il  appert  par  les  affidavits  produits  et  ci  annexes 
que  le  papier  oa  document  &\6  en  cette  cause  dat^  du  six  Avril  dernier  et.fil4 
comme  de  ce  jour  1^,  intitule,  "  Declaration  du  demandeur  au  suject  des  d6fosi- 
iions  des  defendeurs  et  prodait  par  le  demandeur  a  ^te  erronement  et  illeg< 
alement  introduit  an  dqasier,  oiomme  y  ayant  et4  illegalement  et  erronement  in- 
trodoit,  attendu  que  le  dit  docpfnent  n'a  jamais^  produit  le  six  Avril  dernier 
mais  seulement  le  vingt  cinq  Novemltro  dernier  apres  I'lnseription  de  oette 
|U8e,  au  merite,  et  h  I'encontre  de  la  loi  et  du  Statut,  et  attendu  que  oe  mdme 

Bument  a  ^t^  cihtt^  dans  le  plumitif  da  Protonotaire  do  <wtte  cour,  comme  fite 

4a  six  Avril  dernier  cc  qui  n'esikpas  le  cas,  puisque  la  dite  entree  n'a  6t6  ftite 
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qw  le  viDgt  cinq  Novombre  doraior,  aprda  I'insoriptioa  au  mdrite  deceL  cause' 
par  le  dcuiandcur,  la  dite  entree  au  dit  plumitif,  soit  en  consequence  d^larc^o 
avoir  4t6  faite  illdgalement,  erron«$aient  et  avoir  6t6  antidat^c,  et  qu'icelle  soit 
rayee  et  blff6e  parordre  de  cette  cour  le  tout  aveo  d^pens  contre  qui  il  apar- 
tiendra."  V  „_J__^ 


Far  Curiam.— la  this  case  a  motion  was  made  on  the  part  of  tbe  defendant 
that  a  paper  fyled  by  the  plaintiff  containing  a  declaration  that  he  intended  to 
avail  himself  of  the  evidence  of  the  defendant,  be  struck  from  the  fyles  of' the 
Court,  as  it  had  been  fyled  at  a  time  when  the  plaintiff  had  no  right  to  fyle  it 
The  enquite  had  been  closed,  and  the  plaintiff  subsequenUy  fyleda  paper  which 
he  ought  to  have  fyled  at  the  closing  of  the  enqume.     It  appeared  that  the  pro* 
thonotary  had  fyled  it,  after  some  explanations  had  passed  between  the  parties  . 
.  «nd  antc-datcd  it  as  though  fyled  at  the  proper  time.     The  question  was,  had 
this  paper  been  properly  fyled?    TJie  statute  laid  it  dowa  that  where  a  party 
la  a  cause  had  been  examii.od  %  any  other  party  in  the  same  cause,  the  evi- 
dence may  be  made  available  t/the  party  obtaining  it,  provided  heideclares  his 
intention  at  the  close  of  hia/nqugte,  to  avail  himsel'f  of  stich  evidence.     This 
rule  was  positive,  and  formiJ&part  of  our  code  of  procedure.     The  Court  in 
some  cases,  allowed*  par.^,  o\  showing  cause,  to  fyle  a  paper  after  the  time. 
Thew  *as  nothing,  however,  td  justify  the  Court  in  allowing  it  to  be  done  here. 
But  had  Ithe  Cpjrt  any  authority  to  touch  this  paper  ?  The  plaintiff  maintained 
the  negative,  and  said  thev,nly  way  to  get  rid  of  it  was  by  inscribing  en  faux 

rr  ?  ^.TT  ^;*  *'*  P'""'^^  '"^  •^"•^  ?  "S«»-  «f  *he  acta  of  tlie 
prothonotary  dp^e  from  day  to  day,  The  error  in  the  plumitiff  was  occasioned 
by  the  error  in  the  record ;  and  when  the  error  b  the  record  was  rectifiTt^ 

Zdl^Hv^'^'V'^'^r  •'«'*•     The  Court,  therefor,  felt  itself 
bu^nd  to  reject  this  paper  from  the^  record,  and  it  must  be  struck  from  the 

/?aierJ?oy,  for  plaintiff.  /  Motion  granted. 

P.  iforeau,  for  defendant.  / 


Kpaudiy 

VH.         / 

Oulmette( 


MONTREAL,  IST  APRIL,.  1864. 
Coram  Sjjith,  J. 

No.  96M. 
Beaudry  vs.  Ouimette. 

^»|<^-%,forplaiDtiff.  * 

"■   '^- -A.  Ohapleau,  for  dckadant. 
(J-h.u.) 
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MONTREAL,  30  AVRIL,  1864. 

Coram  Smith,  J. 

No.  2008. 


CoHete  vs.  Lrfehvre  et  Mayrand^i  Qlivier  Le/ebvre  ; 


/ 


,; 


JVOK:    Ure.  Que  la  valeor  d'one  rpnte  vUgire  ne  dolt  pan  »tre  c«plttll»««  eli  It  mnltlpltan 
*  ans  ;  main  dolt  6tre  r(i(tj<te  tur  la  valeur  de  la  vie  da  donateur.*  / 

aftme.  Que  cctte  tTaluatlon  rera  fWt«  par  la  oour  sur  lei  ealouK  del  oompaipiiea  d|aMuranoe 

«ur  la  vie  et  (ana  expertise.  '  *       J  J 

Sime.  Que  par  suite  de  cette  redaction  de  la  or«ance  de  roppoiant,  II  Mn|  ,oondainn«  an^ 

■*  '^***'  '        /      •    J. 

Stir  le  produit  de  la  vente  dea  biens-lmmenbles  du  d^fendeur,  roppomnt  Oli- 
vier Leftbvro,  r^olamait  coinme  cessionnaire  de  sa  mAre,  rentiAi^,  oerfeipB  /arre- 
rages  d'une  rente  viagere  dHs  par  le  d^fendetir  en  vertu  de  I'aote  de  dojjiation- 
qu'elle'avaitfait  au  d^fendeur,  et  qui  avaif  6W  dament  enregiatrtf,  et^u  paio- 
mcnt  desquels  arr^rages  oes  biens-immeublea  ^taient  hypoth^quAs,  et  Jle  plus  la 
valeur  de  cette  rente  capitalist  pour^yne  p6riode  de  dix  ann^es.  Dans  Bon  op- 
position il  all^guait  sp^ialement  que  la  rentidre  6tait  dans  deff  pbuditions  de 
vie  telles  qu'elle  pouvait  encore  vivre  dix  ans,  et  que  sa  santd  hii  assurait  une 
existence  de  dix  ans  &  venir.  ^  /  . 

L'autreopposantMayrand  contcsta  cette  opposition  sur-plusieors  points,  et  en- 
tr'autres  surle  principe  que  le  capital  de  cette  rente  devait  gtre  r6duit  d,  sept 
ans  et  pas  davantage,  par  Suite  du  grand  fige  de  la  rcntidre/  / 

A  I'enquete,  il  fut  prouv^  que  la  rentiAre  ^tait  ^gSo  de  iS  ans,  et  qu'elle  jouis- 
sait  d'une  bonne  sant^,  n'ayant  jamais  et<S.malade.  ,  *  .  V 

11  fut  prouv^  par  un  medecin  qui  avait  fait  un  examen  attentif  de  la  perionne 
de  la  renti6re,  que  suivant  le  resultat  de  sdis  observations,  elle  pouvait  vivre  bien 
au-deld,  de  dix  ans,  ct  que  lelle  etait  son  opinion  cOmme  medecin. 

Les  caiculs  faits  par  les  conipagnies  d'assurance  sur  la  vie  ne  fnrent  point  pro- 
duits. 

Deux  des  t^moins  du  contestant  Mayrand ;  tons  deux  cultivateursj  dfSclardrent 
qile^£uivant  leur  opinion,  la  rentidre  n^  pouvait  pas  -vivro  encore  dix  ans. 

Sur  cette  preuve,  la  cause  fut  soubise  pour  audition.    , 

L'opposant,  Olivier  Lefebvre,  .p/stentUt  que  le  tdmoignage  du  m^dooin  de- 
vait necessairement  servir  de  bfise  au  jugenient  de  la  oour,  et  que  par  son  juge- 
ment  elle  devait  suivre  I'opinion  bien  arrSt^e  du  m^ecin,  et  nonpaa  lesoalculs 
qui  ont  et6  faits  sur  la  valeur  de  lavichumaifae  par  7es  coinpagnies  d'assurance^ 
sur  la  vie,  qui  ne  doivent  fitresuivis  qu'en  I'absence  d'une  preuve  positive  et  ocr- 
taine,.  telle  que  celle  qui  avait  ^t^  admini^itree  eii  la  prescQte  cause. 

Par  son  jugemeut  sur  cette  contestation,  la  cour  a  adopts  les  caiculs  et  a  moti- 
ve son  jugement  oomme  suit :  *  *  '  f   _ 

La  cour,  apres  avoir  entendu  les  o{kpo.4ants  Olivier  Lclllbvre^t  Ldandte  May- 
rand par  leurs  avooats  -respectifs,  tant  sur  le  m^rite  del  roppositiou  du  dit  Oli- 
vier Lef^bvre  que  sur  la  contestation  faite  par  le  dit  Leandre  Mayrand  k  la  dite 


(•)  Vide.  1.  L.  e.  Reports  p.  84. 
valeur  fut  conatatife  par  experts. 
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opp«itloo  dudijl  Olivier  L3f6b»re,  at  «u  projot  de  colloouion  prepare  en  cette"  . 
cauHcpar  leprot.^ota.redocetto  cour,  en  autant  que  le  dit  op^sant  Olivier 
Lofobvrc  estooncernd  et  particulierement  le  cinc.uieme  item  du  dit  rapport  ■ 

nuTl^irM        T"      P™"'«  Prod"it«  de  part  et  d'uutre,  et  eoniau 
q^  .1  est  ^tabU  par  la  prouve  en  cotte  cause  que  la  valeur  do  la  .uoititf  de  la  rente 

dSaSy"^'^  P^yf  «."^^'*  «PP«««"*  Olivier  Lefobvre,  eofcme  etant  au, 
dnnts  ae^Dame  Mane  Lou.se  Tremblay.  n'e.c6de  pas  le  somme  de  «I00  par  an  ; 
considtfrilnt  auss,  que  le  dit  opposant  Olivier  Lefobvre,  n'a  pas  droit  de  rdcia 
mor  plus  quo  quatre  annrfes  d'arrdrages  de  la  moitid  de  la  dito  rente  et  pension " 
et  que  le  d.t  opposant  Olivier  Lefobvre  est  maL  fond^  en  r^Iamunt  plu^  et  d^ 
,W>tahser  la  d.re  rente  >iau6re  pour  led  temps  et  c.paee  de  dix  a..s.  ct  ^ue  vfl 
I  age  avance  de  Ja  d.te  Dam.  Marie  Louise  Tremblay  „iusi  qu'^tabli  par  la  preu- 
ve  la  d.te  rente  ne  devrait  etre  eapitalis^o  quo  pour  les  temps  et  e«p.ce  de  sept  ^ 

amZ^    r;  '7*'""^^"'  '^  dit  projet  od  rapport  de  dislributioV^it 
TLlllfr?  f '  ^"  '"'"•^'■'  *  °'  ^"°  '^  ^'''  ^PPo^"*'  Olivier  Leftbvr^ 

actuel,  e  e8t-4.d.re ;  la  somme  de  cent  soixante  et  quinze  louis  montant  cupitali- 
^  pour  ^pt  ans  ^  la  moitid  de  1.  dite  rent^au  taux  de  £25  par  an  "eUa  omme 
de  cent  10U.S  pour  quatre  anndes  d'arr.rnges'd'icolle,  et  ordonne  q^e  irbalZ 
ITIZ'I""  r"  '■'""''"•*  ^'"^'*  ^"'^«  '''  "PPO^"-^  -  -tte  cause         ' 
Zrr^X  "'""""  "  "'"'"'  ''  Kegistrateur  suivant  leurs 

fr„,        ,         .  Obntestation  maintcnue  aveo  depens. 

^.afrenage  et  Armstrong,  avocata  de  I'opposant  Lefebvre. 
Donon  et  Dorion,  avocats  de  I'opposant  Mayrand.  •     * 


(F.  B,  L.) 


HiLo; 


JipNtREAL,  27th  MAY,  1864. 

Coram  Monk,  J. 
No.  1179.   ' 
Vott  et  al.  vs.  Coffin. 


.Upon  this  ca,«ebeiDg  called  from  the  role  des  eni,uete»for  proof  fnthe^Scond 
dmsiop  of  the.  Superior  Coutt  on  the  25th  May,  1864,  the  Leudani Ib^.^ 


Collet  te 
Lefebrre. 


/ 


'"«Vr 


Vqm  pI  nl.' 

VII. 

Collin. 
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to  the  notice  of  inmsription  whtbh  had  been  serfcd  tin  the  20th  May,  and  relied 
OQ  the  practice  |>f  the  Court  as  cstnblishcd  in  the  ease  of  Kent  va.  Granwill,  re<- 
quiring  eight  clear  dnjs'  notice  in  term. 

Per  fyruim. — The  delay  between  the  service  of  the  notice  and  the  day  fixed 
for  the  enquiito  is  tdo  short;  and  the  inscription  is  therefore  dRcha^ged. 

Voittre  <fc  Dnutre,  attorpoys  for  plaintiff, 

Lofrenaye  A'  Arm»irong,  attorneys  for  defendant.  -    '         ,     "  • 


MONTREAL,  3l8t  MAV,  1864. 

Coram  Smith,  J.  "  ^    -  .  ;• 

^  '     '  No.  2388.  ■         ■    ',- 

THE  HONORABLE  A-  A'.  DORION,  ATTORNEY  GENERAL  pro  Jiegina, 

•  '  Ir^ORHAMT 

.$'     .  .   ■■  '       ,  ''••.■  .         "     '  ''        ■; 

ONE  BOX  CONTAINING  JEWELLERY,  '     • 

•      '  ■  -  *  •  ■,      ' 

'  AND    i      •         '     ■ 

■         '     .  ROTHSTEIN,  . 

C/LAIHAHT. 

HiLD  :—l.  Thai  th|tm««proban({iio  CUM  of  forfeiture  Of  Imported  i;oodp,  bywayoilnfonnatlon,  li«« 
on  the  elaimaot. 
2.  That  in  such  owe  the  Superior  Court  hu  JurUdiotton  guoad  aoeh  forfeiture,  irreipeotlvelj 
^  of  tbe.Ttlueofthegoodi.*        ,^       ,  "  'aJ;, 

Information  exhibited  and  fyled  on  the  VtW  July,  1863,  by  which  it  was 

.alleged  inter  a/t«, '<  that  on  or  about  the  27th  March  last /past,  there  was 
imported  and  brought  into  the  said  ^Province,  lo  wit,  into  the  port  of  Mont- 
real, in  the  said  district  of  Montreal,  a  box  containing  a  quantity  of  jewellery,  to 

Vit:  "&c.,  &o. 

"  That  the  said  jewellery  and  other  articles  above  enuiporated  were  all  of 
fovQign  manufacture,  were  goods  liable  to  the  paymQ,nt  of  ^ty,  and  had  been 
imported  as  aforesa'id  by  land  from  the  United  States  of  America  into  this 
Province,  and  were  of  the"valne  of  at  least  two  hundred  dollars;  that  the"^  same 
vere  carried  past  the  Custom  House  in  said  port,  on. or  abojut  the  day  last  men- 
tioned, and  without  any  entry  thereof  having  been  made  a<  said  Onstom  House, 

^  and  without  having  been  submitted  to  the  examination  of  tie  proper  officers,  and 
without  paying  the  duties  imposed  upon  the  same,  and  a  permit  giveq  acootd.' 
ingly,  contrary  to  the  statute." X^  J 

'     Forfeiture  alleged ..Gonclusiotfs  for  the  forfisiture  of  the  goods. 

On  the'2nd  September,  1863  ,M.  RotKsteift  appeared  m  his  attorney,  and^ 
claimed  the  goods  and  articles  set  forth  in  the  information,  and  his  claim  was 
substantiated  on  ot^h  ;'  that  at  the  time  of  the  seizure/he  was  and  now  is  the 
true  and  lawful. owner r thereof.^ Ho  also  gave  the  liquisite  security  on  that 
day.  ,:,/■'.  •      _    .  ■ 

^    The  plaintiff  by  his  pleas  raised^tfarfollowing  question  :  "  and  the  said  claim- 
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•nt  speoiolly  and  oxprcMly  denic«  that  tho  said  goodn  were  imported  into  this  AtiomoyOen-l 


Proyinoo  m  alleged  in  the  said  information,  or  that  the  name  were  in  any  wtiv 
subject  to  the  control  of  the  customs  authorities,  cither  before  or  at  the  time  of 
the  said  seizure,  Yior  are  they  so  now,"  -  , 

On   the  6th  November,   18U3,  the  qa-uw  being  called  fVom  the  Jfolc  ilea 
EnqiiUes   for   proof,   lio   probf  jas  adduced   on   the  part   of  the  informant, 
ond  on   Jjie   7th   November   an   order  was  given   os  follo^fs :     "   (,u'il  est 
ordonn^  au  dit  M.  Rothstein  de  procdder  4Ten<,uete  le  24  de  novembre  courant 
y-  8ur  la.  contestation  por  lui  |oulevde,"l,-per  Bertholot,  J.     At  the  hearing  twp- 
questions  w^re  submitted   to   the  consideration  of  the  Court.     1st.  Tliot  no 
proof  having ')>een  adtTtaced  on  the  part  of  the  informant,    the  facta*  alleged 
in  the  informaUon   had    not.  been    proved,   and   that  in  the  absence  of  any 
proof  whatever  to  establish   the   material  allegations  of  said  informa^n    it 
ought  to  be  dismissed.     2nd.  That  the  vaKe  of  the  goods  having  bier,  alleged 
in  the  information  to  be  of  f  60,  the  Superior  .Court  had  no  jurisdiction  over 
.    the  case.  '  ,  ■-..,-"  ^    > 

'     ^"  f  "'•»«'«•— The  onus  proban^i  lies  on  the  claimant  who  has  made  no 
proof  of  his  plea. 

The  forfeiture  demanded  is  sufficient  to  give  jurisdiction  to  this  Court,  an^d 
the  allegation  of  the  value  of  the  goods  is  a  mere  surplusage.        *        ., 

Forfeiture  maintained.         li  "  -  . 

The  judgment  ^f  the'Court  is  as  follows : 

The  Court,  having  beard  the  Attorney  General  on  behalf>  of  Our  Sovereign 
Lady  the  Queen  upoti  the  merit?  of  this  cause,  the  said  Meyer  Rothstein,  claim- 
ant, not  having  appared  at  the  said  hearing,  examined  the  record  and  proceed^    - 
logs  m  this  caus^and  deliberated,  doth  adjudge  and  condemn,  as  forfeited  in^ 
pursuance  of  ^h6  statute  in^jmoh  case  made  and  provided,  the  jewellery  and 
other  articles  ^numerated  in  the  information  in  this  cause  as  follows,  to  wit  •  a 
box  containinl  a  quantity  of  jewellery,  to  wit:  &o.,  Ac,  Ac. ' 
,      *  And  the  purt  doth  dismiss  the  contestation  by  the  said  claimant  with  oosb> 

xtenon.  Attorney  General, /)ro  ^^ina.  ;. 

/>et)/(n,  attorney  for  claimant.  ' 

•(p.B./t.)-  r.  '        ^     ■  .     ;^.;:>       •     \      '    •  ,1  \ 


UotliMPln. 


MONTREAL,  30  Mabs,  1864.     ' 
Coram  Berthelot,  J. '  *' 

,„.  /  ■.  :;'  ■;  ■'    No.«44..  .'      '■-■■,        .  „- '  - 

'y  Comte  \8.  Garceau. 

oepHble  d'un  procds  purjur<l«.  «.•••- 

^i;e  demandeur  avait  port<5  une  debandeen  adhesion,*  contreled^fendeur,  son 
^beau-j)ere,  chez  lequel  s'^tait  retiree  la  femme  dii  demandeur,  et  de  plus,  i^lamait 
desdommages.    La  d^laratiou  da  demandeur  oontient  les  conclusions  suivantes : 
*  yWe  Ouyol^  Kep-.  vo.  adhMion.   '  i  ' 

4  14,K 
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Conto 

OWOMUI. 


C'oflt  pourquoi  lo  dit  demandour  oonolut  iV  oe^  que  le  dit  dofendeur  aoit  oon- 


(I 


damn^  k  rondre  et  ronvoyor  au  dit  demandeur,  sa  dito  ^Spouse,  sous  tol  d^r^ 
"  qu'il  plairo  d  cotto  honoridtblo  oour  de  ilzer,  et  &  oo  qu'&  ddfaut  par  lo  dit  d^-   A' 
^j^ndear  do  ae  fairodeduns  tel  d^lai  et  ioelui  dului  p»mi6,  ik  oo  que  par  lo  mdnio  P 
"  jugomont  et  nans  qu'il  en  Roit  boHoin  d'autro,  lo  dit  d^fondour  8oit  autorisd  do      '* 
"  prendre  et  d'allcr  ohoroher  sa  dito  <Spou80  ohei  lo  dit  d^iondour  par  toutea  Ufl     "'^ 
"  Toiea  et  contraintea  quo  do  droit,  eC  auivant  le  ooura  de  la  loiAik  oe  qu'il  aisit^ 
"fait  dtifbnsoa  et  inhibitions  aU  dit  ddfondour  de  retirer  ohea  lui\la  dito  ^poijAcl 
"  du  demandeur  auua  toutea  los  peinoa  do  droit,  enfin  ikoo  quo  pour  lea  ditea  oait-'  > 
"  aes,  lo  dit  ddtcnduur  aoit  eondamn<S  &  lui  payer  pour  doluma^oa  la  Homihe.Kle^ 
'"£60  oourant  aveo  interfit  et  d^pena."     Le  ddfendeur  plaida4  ootte  action 
qu'il  dtait  biea  fond^  ii  retenir  aa  C|llo,  la  .femme  du  demandouf ,  ohoi  lui,  par 
auito  dna  sdvioea  exorc^a  aur  olio  par  cb  dernier,  et  11  a'en  rapporta  au  paya.par 
lea  oonoluaiona  de  aea  d^fenae/i.  ^ 

Le  demandour  fit  motion  lo  21  mara,  1^64,  pour^^re  rejeter  cette  partie  dca 
oonoluaiona  dca  ddfonaea,  qui  demanduit  un  procd^  par  jurds,  aur  lo  principe  quo 
la  pr^aente  action  n'on  eat  paa  auaceptible.  « 

A  I'appui  de  sa  motion,  le  demandeur  oita  Ucauae  de  Clarke,T8.  MoGratb,  1  vol. 
L.  C,  Juriat,  p.  5.*  . 

Per  Curiam. — Cette  cause  eat  auaceptible  d'un  procda  par  jures.  La  motion 
du  demandeur  est  en  oons^quenoe  ronvoyde.  ,La  oour,  aprea  avoir  entendu 
lea  parties  par  lour  avocats  sujr  la  motioa  du  demandeur  du  21  mara 
oourant,  que  cette  partie  doa  oonoluaiona  do  la  defense  plaidee  et  produite*  en 
cette  oauae  par  le  dit  ddfendour,  par  laquelle  il  oonolut  ill  ce  qu'il  lui  aoit  donn<$ 
aote  de  la  d^laration  qu'il  y  fait  oomme  quoi  il  a' en  rapporto  au  pays  pour 
la  decision  de  cette  oiauae,  aoit  d^lar^  irr^liere  et  ill^gale  et  miae  de  o6td,  et 
enfin  &  eg  que  I'option  faite  par  le  dit  dofendeur  de  a'ea  rapportepi  au  pays,  aoit 
d6olar^  irre;;utidre,  ill^gale  et  nulle,  et  miae  au  n^ant>  le  tout  aveo  ddpena,  aprea 
avoir  examine  la  proo^ure  et  avoir  ddlib^r^,  a  rejettd  et  rejetto  la  dit^motion. 

Procto  par  jurda  ordonnd.  ^  *   . 

Zflr/renajr^  e<  .^rmftronf/,  avooata  du  demandeur./  V 

Leblanc,  Cassidi/  et  Lehlanc,  avocata  du  dofendeur.  ^ 

(p.  B.  L.) 

, : : — _: L-::: . j^ 

*Proci8  par  jar6a  admis.  / 

4  L.  0.  Reports,  p.  383.  \,    .  V  :*: 

6  L.  C. 'Reports,  p.  406. 

13 1<.  C.  ReporU,  p.  79.  '  ' 

6L.  0.  Jurist,  p.  115. 

6L.  0.  Jnriat,  p.  322. 

Procis  par  juries  refasi. 

1  vol.  L.  0.  Jarist,  p.  6,  Clarke  vs.  HcOratb. 

1  vol.  L.  C.  Joriat,  p.  290,  Durocher  vs.  Heunier. 

2  L.  0.  Jnriat,  p.  283,  Abbott  et  ak,  vs.  Ifeikleham. 

3L.  0.  Jorist,  p.  229,  Fawcett  et  al.,  vai  Tbompaon.  '':"~- 

6  L.  O4  Jurist,  p.  330.  .' 

6,L.  Ol  Jurist,  p.  76,  Mann  et  al.,  vs.  Lambe. 
6  L'.  G.  Jurist,  p.  320,  Wliishaw  vs.*  Oilmour.  v 


COIIR  SUl'BHIEUBE,  1864. 
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MONTREAL,  3(lfAl,  1864. 
.      Coram  Uowa,  J. 

Ko.  sao8. 
Lammreux  yg,  Boiuenu. 
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8  K  »uv,  o»  le  4r  nam  lHfi4,  le  «Jomnn(lour  nyant  6i6  nnneld  nnur  » 

XfWanf  erCViMidfy,  nvooati^>4u  d<5fendeur.  . 

■  '  'v: -^ — T— ______ 

.  .  '  MONMtliAL,  31  MAI,  1864.     ' 

CoraA^fi/loNK,  Jr-  V  I 

KO.S179. 
t«C.^  «  *«^».«^.  Ai.®,„„«  /-.W,.'*!^  «.™.„.  A  rafc.*„^ 
<tt  Mcntnal  ™.  JfiViur  *<  Lagatir 

'"t"7.T'T"'"'"°°*"^""""""'"'-""'°"°"'^'»— ■■«■». 

pout  zvf.";r :  Jrj  Tsis'i""  i**""  f*™-""  ^' "«°"" 

•     T  na  J        J         /      ,  juiuei,  1H48,  plaida  l«  prescription  de  oina  ans 

bn,„.y  P.pi„„„,  j„g.„„^  j,^„  ,gj„_  g^j^;«  y-  <3<>1  d.  U  mto.  (i- 

ai.auo>isq.i.4«„„„„,„e„„..^    J»Beo»iit  pour  Im  dtModenn. 
£aAm<i,fc,  nont  de  !•  iKreDdenue. 

~     (».Il.L.)  — ^ 


/. 


tf.V- 
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CIRCUIT  COURT,  1864. 


MONTREAL,  23  MAI,  1864. 

Coram  Monk,  J. 

Ho.  im. 

ErxrktoH  Vi.  Thoma$. 

Jtfoai— (jue  la  l«mma  ttpnttn  dn  binni  •  l«  pooTnlr  (I'utitr  sn  Jtegi-mmt  ikiu  l'M(litaae«  d«  ion  mart 
quaut  auK  •otlooi  <|ul  conovrnuat  r«4mlnti(r»tlon  lU  M*  bliioa.  ( ■ ) 

La  douianderewe  pourtiuivait  en  ootte  oaiMo  pour  le  reoonvremont  d'aoe  Bouinu 
<lo  109.41,  dtont  le  inontiint  d'un  cnnipto  oourant  quo  la  dot'ondeur  Itii  devatt 
oomnio  roarohande  publiquo  ot  do'plui  comifio  «dpar<!o  de  bionti  do  sod  luari. 

Kile  a'^Uit  portde  aeulo  demandotaaso  aaoM  fitro  assiatiSe  de  aoo  oiori. 

Lo  ddfondonr  plaida  uno  oiooption  a  la  foriuo,  par  laquelle  il  pr<St«ndit  qu'ello 
ne  pouvait  pan  eater  on  jugcmcnt  aeulo  et  aana  rnssiatanoe  dc  rod  niari ;  oomnio 
Buit :  *'  that  the  said  Plaintiff  ia  not  asaiatcd  in  thia  cause  by  her  hv^band  or  by 
him  authoriied  to  institute  this  action,  that  said  husband  of  Plaintiff  should 
have  been  a  party  to  this  cause  to  authorise  and  assist  his  said  wire." 

I'er  Curiam. — La  femme  r^panie  de  bicns,  et  dont  la  separation  est  ddment 
ex^out^e,  a  I9  droit  de  porter  seule,  los  actions  mobilidres  et  qui  rogardont  I'ad- 
ministratioD  de  ses  biens.  ^    Exception  &  la  tbrme  ronvoyde. 

La/reiMjfe  et  Armitrong,  avocats  de  la  demaaderoase. 

Ftrkina  et  Stephmt,  avooats  du  defeudeur.  1 

(p.  B.  L.) 


MONTREAL,  30  MARS,  1864. 

Coram  LoBANQEB-,  J. 

No.  178T.  ^ 

Bodden  vs.  OUier  &  Baulne  tt  al,  T.  S. 

SaIHIE  ABBKT — AVANT  JuOBMBNT. 

Juoi ;— Que  to  ^aUo-arret  avut  Jugemeot  peut  Stra  attaitotfe  pu  une  dtfcDie  tu  fondi. 

Per  Curvfim. — La  question  se  pr^sente  sur  une  motion-  faita  par  lo  deman- 
deur  po^  fliire  rejeter  une  defense  au  nitrite,  qui  n'attaque  pap  Taction  elle- 

mSme,  mais  la  saisie  settlement.  Le  d^fendeur,  qui  parait  reconnattire  qu'il  est 
endette  envers .  le  Demendcur  pour  la  soihme  tie\am4e,  conteste  le  droit  du 
demandeur  de  prendre  une  saisie-arrdt  y  il  olldgue  qu'il  n'y  avait  auoune  cause 
pour  cela ;  qu'il  n'^tait  ni  sur  le  point  do  luisser  la  province,  ni  k  la  vcille  de 
dissiper  oa  reedier  ses  effets.  Lo  demandeur  conteste  au  deFendeur  le  droit 
d'attaquer  la  saisie-arrfit  autrement  que  par  line  exception  a  la  forme ;  et  il 
cite,  a  I'appui  de  oette  pretention,  un  jugement  de  la  oour  d'appel  (Molson  et 
Jjtelie),'"  qui  a  mainteno  une  exception  k  la  forme,  dont  le  but  dtait  le  mSme 
que  celui  de  la  defense  faite  en  cette  oaus^.  Si  la  cour  d'appel  n'avait  pasd^id^ 
en  ce  sens,  il  y  aurait  lieu  tt  discuter  si  I'exeeption  k  la  forme  eat  bien  nn  mode 
acceptable  de  Her  oontestittion  avec  le  demandeur  sur  I'un  des  principaiix  all^go^s 
de  sa  declaration ;  mais  nous  devons  obnsidSrer  ce  point  comme  r^gltf.    Toate« 

'(•)  Potbier.    TraiU  de  la  puissance  du  marl  No.  61.     Code  civil  du  Bas-Canada 
(projet)  livre  6,  du  mariage,  cb.  6.  No.  63.  9  Acte  de  notori6t6  pp.  63  et  130. 
*  12  L.  0.  Rej^orU  p.  263,    Vide  14  L.  p.  R.  p.  103,  8  L.  0.  Jurist  p.  43.  <  ' 
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CinCUIT  count,  1864. 
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/fcwr«  «<  Donlr,,  pour  lo  DOfendeur.' 
I     (J.  V.) 


X 


Motion  rcjat^. 
\ 


lONtREAL. 
•  Coram  Monk,  J.  A.  ^"^ 

Ko.  19BT. 
-    Douinn.  Trudeautt  Fontaine,  T.  &.  ' 

v^ndus  A  la  pouZL  dltl  f      '  '^''"/  '""  ^r"''"  •'^'■«°'*««'  '«»"«•'»  d'etre 

?«n  n.„i  et  no  rion  luiTevolr  '  *»"4;^l«»^^»  ««  "«»  •voir  .pparteoant 

/  ^  demnodeur  oontesta  oette  deoIaratlftfTlt  .im„..  '    <^- 

^^•,^tei*«^^;  i^^^^^^^  dosrepri«»en  quesUon, 

,  Err-— '^^^^^ 

cluDgements  nns  imnortannA  .»*  —  •        Nl7       ,  •  ^'^  *^***  1"«  des 


Nmldon 

VI. 


:^' 


.  f"  ..; 


IM 


CIUCIIIT  QaURT.  1863. 


4 


\ 


OMtra  /V  Curinm.'—ht  pr*m4i4  adopts  an  mII«  mum,  poar  oorHfrcr  I'abai  it  t^4. 

•»■■«■■■      qOMl  da  pumt  lot  bion*  <iu  mari  Uunt  I<m  niiioa  dd  U  fiimm*,  pour  Iw  nou*. 
'   «  train  4  I'aotion  da*  fli^anoiara  du  inari,  aat  ratioonal  at  flondait  dircotemant  an 

bttt.     Une  aiptirtJM  aurait  p«ut-4lre  Mfi  ii<<omMair<v  «i  l«  or^fanoa  du  damandeur 
I'    fjUt  manacu  d'abaorber  ylun  (|ua  la  tiara  aaiaia  a  prouvd  alla-nUtma  avoir  repria 
q'an^lioratioM  tfM  Ma  propaa,  maia  d'aprda  a*  propra  prauva,  alia  aat  andat(<(« 
aovara  aon  niari  en  una  aorama  beauonup  plua  qua  aufflaania  pour  pajer  la  eti- 
■noa  du  damandaur,  en  principal,  int^^rflt  at  (Wkia.  Juganiant  pour  la  demandaur. 
Doutrt  el  Daoual,  pour  la  deniandeur. 
(JarUr,  PominvilU  tt  Bttoumay,  pour  la  T.  8. 
(S.V.) 


'M' 


UONTRIAL,  3T  NOVKMURI,  1M3. 
Cofum  BMWtuuiiOT,  J.  (fin  eharabre.)        

Ho.  1088. 

Renaud  n.  Ferlantt, 

jDoa  :— Qu'un*  Mllon ra  aapnUloa  baKa inr  la non-palamant  dq  loyar.  d'aprti  lot  Mlpulatloai  du  baf 
ne  pant  cm  mmlntcDua  loraqu'avant  I*  prononolaUon  du Jof amant,  la  daAntdaur  oAa  la  mo» 
taut  da  la  dalta  at  d«a  ftmla  «Dcouruaiju*qu'al<irf. 

Lr  damandaur  pounaif4it  la  ddrandaui  pour  un  moia  da  loyar,  en  Vartu  d« 

diapoaitiona  du  atatut  dea  looateura  at  loeauirea,  at  oonoluait  A  la  rdailia^oo  da 

bail  et  4  I'expulaion  du  d^fenduur. 

La  d^randaur  par  aa  d^renaa  all^guait  qb'il  n'avait  jamaia  refund  da  pajrar  aon 

\ loyar. qu'il  aftit  toujounf  <Std  prOt  at  qu'll  dtait  aneora  pr6t  k  la  payer;  at  il 

'  o^rait  avee  a«  dtfrenae  ie  montant  d«  It  ditto  et  dea  IVaia  ^noourua  juaqu'aloin, 

en  demandant  aote  do  li^' d<Solaration  qQ'il/faiaait. 

Le  demandaur  dana  aaa  r^ponaea  diaait  qua  If/«ffrea  fuitea  par  Ie  d^Fandeur 

napouTaaent  atoir  V'^ffiat  d'^empAcher  li  da^ndeur  d'obtanir  la  r^iliution  du 

bail  antre  lea  parties  ot  rexjj^laion  du  ddfendeur  dea  lieux  lou^,  paroa  que  le 

ddfendeur  n'avait  pas  paj^  auivant  lea  teirmaa  de  aon  bail,  o'eat-&-dira  la  premitr 

■■.-du  moia.  y   • .     .  x=.-.    . 

A  landitioa,  Ie  demandenr,  L  rapp'ui  die  at  demande,  oita  le  oliapitro  xl  Sm 
statute  rorondua  du  Bas-Canada,  sect.  1,  no.  4  :  "  Le  locuteur  ou  proprictaln 
tora  droit  d'aotion  en  vortu  de  cet  acta  pour  reoouvrer  poaaession  de  la  propri^hS 
loode,  dana  tout  lea  oaa  oil  il  y  a  cause  pour  resoinder  lebail,  at  quani)  le  locataire 
denwure  en  poaaeaaion  dea  lieux  louds sana  payer  le  loyer  auivant  les  sti- 
pulations du  bail........."     Et  alldguant  que  le  d<(f«ndettr  n'avait  pas  pay^  at 

terme  oonvena  dans  la  bail,  o'eat^dire  le  premier  du  moia,  il  dit  que  le  defen* 
dcnr  avait  par  oe  retard,  auivant  lea  dispoBitions  du  atatut,  donnd  au  deniandeur 
une  oauHe  d'aotion  pour  fuire  rdsilier  le  bail  et  pour  rentrer  en  possession  de« 
lieux  louds.  .c 

Le  ddfendeur  au  contraire  prdtenditque  cette  clause  du  atatut  n'dtait  qu'une 
clause  comuiinatoire,  qui  ne  devait  pas  Sin  interpret^e  rigoureusement ;  et  que 
du  moment  que  le  ddfendeur  ofifrait  de  payer  le  montant  de  la  dette  et  des  frais, 
il  n'y  avait  plua  oontre  lui  de  cause  d'aotion  pour  faire  resoinder  le  bail. 
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OliiCUIT  COUilT,  1844, 


^  ■-- — > — -    ,      ■     ' -  m 

"^IM  OOUr,  CO  iMitel  Im  if ''  '  _ 

JuK.««nt  pour  M^noJur  ♦  '  "'  "'^'•'  '"*'-'''''"'  «"•  d^P«". 

^.  Z>«A««</,  pour  1,  difrndwr  """••ur. 

(1.  I..  1)1  ■.)  ^ 


>1 

* 


LACtWTR,  Urn  MAY,  mt. 
Coram  LAroNTAINl,  J. 

'        Iw,  _M1,  1 ■ _ 

*"'*"■  '■•  l/<mmi>nj. 

"1.1«.  M  .III,..,,,  „„  IL„  l.»  »  ^,.     .        "     """'•■  •"'!  "•""  1.  U"  0.1l«l 

"i«  ,,u  p.^„„'„  j.s;  .™*L  x^r;;^i:^jv'"r  t 

prewnt  instance  a  pJaintiff  paiidin„  .K-.  a  ^P"'""""  '•«'"<linK  abroid,  •n.Hn  th^ 
defendant  hero.  LTl^^^'^^ZtT.  '"^"""^  "  '"'^•*"'  '^^  « 
entitled  to  hi,  motion  As  ^^he  72^T  IT'  '''"  '*'""'''"'*  ""  •>°«'y 
of  Fw.rs  granted  by  Statute  .J^frlf:'*  '^  ^T'''  '*'  ''"  "•^^  '»  ^'"-^ 
.%tute«,  p:.g«  753  4  4  -ilL?r  •       ^.  ^"f  "^  *  ^**>=  ^"^  t^ese  very 

incon.ist;„?with  anTact?f7.w  rfol^^  'f  ''  'T''^  ">""  «-  «<>»«'",  to  or 
Ifth«n*K-DiVi^      .""*"*  ^''^'"'«'' Canada. 

! »"'?  for  com  I.  ,o„|d  ^  I,  ^ij,  |„^„|,^^,  ^.y_  |^__^ 


"A 


■<^  A- 


-    •fe'^i/ 


It-p-fl^-^  ^^•^^^'^f^^p^ 


fitatker 

va. 

Hammond. 
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CIUCUiT  COURT,  1864. 


•  directly  contrury  to  the  Statute  which  allows  security  to  bo  dein^nded  when- 
ever a  plaintiff  residing  abroad  is  prosecuting  an  actioii\in  Lower  Canada.  Due 
diligence,  moreover,  had  been  used  ;  the  plaintiff  loft'hi8\doinioile  here  in  Febru- 
ary, and  the  defendant  now  moved  on'  the  first  day  of  the  following  term.  PV&- 
viously  he  could  not  have  moved,  for  the  pltl^ntiffwaB  described  in  the  deolaratioa 
as  resident  here,  and  did  in  fact  CT)ntinue  to  koside  here  for  six  weeks  after  the 
return.  The  58th  rule  of  piactice  also  refers  1^  two  motions  for  security,  one 
mentions  the  case  where  the  plaintiff  is  stated  in  the  declaration  to  be  resident 
without  Lower  Canada — and  one  where  no  such  mention  is  made.  The  62Dd 
rule  must  necessarily  apply  to  the  first  of  these  oases,  otherwT^  the  ends  of  jus- 
tice might  easily  be  defeated.  Such  an  application  of  the  rule  as  that  sought 
hy  the  plaintiff  in  this  case  is  also  opposed  to  the  coinmon  law.  Vide  Denisart 
vo.  Cautio  Judicatum'Solvi.  "  La  caution  Judicd^um  Sohi  peut  se  demandcr 
en  tout  ^tat  de  cause  principale." 

Mr*  Houghton  also  cited  tlie  oases  of  Perry  vs.  The  St.  Lawrence  Grain  Ele- 
vating and  Storage  Company,  S^Jurist,  'page  252,  and  the  cases  therein  men- 
tioned. ■  '  -     "      \  .  '■       ■.     ■      \X    '  ~'" 
,     .                       ■  *  -     \  Motion  gliMit^d. 

L.  N.  Benjamin,  for  flmatlS.  i  ^ 

J.  G.  K,  Houghton,  for  defendant. 

(J.Q.K.H.)       ,  ' 

'..-:^1^  ■   ■- ^ -■     •    •     ■-■.■■ 


MONTREAL,  15th  MARCH,  1«64. 

Coram  LoRANQBB,  J.         '^ 

■■«      ,       No.  878.  \   . 

i^       -  Scantlion  \B.,  Barthe. 

Ubld:— That  if  a  certifled  eo|iy  of  plaintiff's  d^Iaration  be  not  served  npon  a  defendant,,  the  action 
may  l>e  dismissed  on  an  exceptiond  la/orme  ;  and  althougli  tlldliailiirhas  returned  tbtlt  he 
served  a  true  oertilied  copy  of  the  deelantion  on  the  defendant,  it  is  not  necessary  to  in- 
scribe en/auz  against  hia  return  if  it  be  apparent  from  the  copy  admitted  by  the  plalntifi'9 
attorney  to  be  the  copyserved,  that  said  copy  never  was  certitied. 

In  this  case,  an  ordinary  action  for  goods  sold  and  delivered,  the  defendant  fyled 
an  exception  dkiyi^rme,  the  principal  ground  of  which  was  that  a  true  and  certified 
oopyofthe  plaintiff's  declaration  ^ad  never  been  served  upon  the  defendant. 
Thebaillff  made  his  return  upop  the  writ  in  the  ushiul  way,  vi2.,  that  he  had 
served  a  true  certified  copy  of  tjhe  writ  and  declaration  upon  the  defendant. 

A  copy  of  a  declaration  was  produced  by  the  defendant  and  admitted  by  the 
plaintiff's  attorney  to  be  the  one  served.  There  was  no  certificate  by  the  plain- 
tiff's attorneys  that  it  was  a  true  copy. 

Plaintiff's  counsel  Contended  that  the  bailiff's  return  was  the  only  thing  to 
be  looked  at.  It  appeared  from  it  that  a  true  copy  had  been  served.  If  defend- 
ant c^nied  that  he  had  been  properly  served,  he  should  have  inscribed  en  faux 
agaiist  the  bailiff's  return,  but  it  was  impossible  to  raise  the  question  hy  ao 
exception  a  la  forme,  ..-     \^ 


it 
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that  a  true  and  certified  nnnw  «p  f  i.-  j    i       •       .       '*'"">•     -l  ne  law  requires 

Ar4tn.(fe^<epA«„,  for  plaintiff.     -    V  /fi'*«i"«o»  maintained. 

Wrenaye  &  Armstrong,  for  deiendaat  4  ' 

(J.L.M.)  . 


i 


Soantlion 

VI. 

Uutbe. 


•y 
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•  In  Appeal  from  the  Superior  Court,  District  of  Mpbtreal. 

/      -  JOHN  GARDEN  «/aZ., 


AM 


{Plaintiff*  in  the  Court  &»&«.,) 

,4  ■       ■ 

App^ilakts  J 


EDWARD  FLVLBV  rt  al., 

(Df/endantt  in  the  Court 


■V. 


tow  that  about  the  end  of  Ju»e   ISIR  """/"S""  1«56-  .  Pour  wilneaSe, 
•indM  that  thU  uoio  TuruS'th   ,h^        n°  'T  1 """  '»^°"«  "  "« 


m  lo  be  affirmed  for  the  following  reas^ 


1  s 

\ 


\" 


f>*»'77  ^'' 
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Cwden  et  alX 

•nd' 

Finley. 


1st.  Because  the  parol  evidence  so  offered  by  appellants,  to  prove  their  alleged' 
payment  of  said  note,  was  illegal,  and  properly  ruled  to  be  so  by  said  Court^ 

2nd.  Because  no  notice  was  ever  given  to  respondents  to  produce  said  note, 
before  offering  said  parol  evidence  of  the  contents  and  payment  thereof. 

^rd.  Because  the  proof  of  payment  so  made  by  the  appellants  makes  or  shows 
no  payment  of  the  note  in  question.  Sueh  proof  rather  referring  to  a  promis- 
sory note  made  by  the  plaintiff  Garden.     And 

Because  the  evidence  so  adduced  by  the  appellants,  even  if  the  same  were 
legal,  is  wholly  insufficient  to  prove  their  action  or  to  entitle  them  to  the  conclu' 
sion  thereof.     And 

Because  appellants  made  no  legal  proof  of  the  payment  of  the  note  by  them 
referred  to  in  their  declaration  in  this  cause. 

Aylwin,  J.,  di$8entien»,  would  confirm  the  judgment.  Thp  plaintiffs  have  not 
called  upon  the  defendants  to  produce  tfie  note.  The  case  is  to  be  regulated 
by  the  laws  of  England,  and  by  those  laws  he  did  npt  think  that  in  the  pres- 
ent cuso  parol  testimony  was  admissible.  Furtherii;t<$re,  deciding  as  a  juror,  he 
did  not  believe  the  story  told  by  the  witnesses.     ' 

Duval,  J.,  thought  parol  testimony  was  <juitp  adntssible.   1  Greenleaf,  §  302. 

Lafontaine,  C.  J.,  said  that  the  law  of  England  should  govern  the  case. 
The  provincial  statutes  of  1849  and  1851  Were  positive  on  the  subject,  and 
the  honorable  judge  in  the  Court  below  who  ruled  the  contrarj^  was  mis- 
tiiken.  i 

The  motifs  of  the  judgment  in  appeal  were  as  follows :  •  , 

"The  Court,  &c.,         *         *  *  .  '    *         *         considering  that  the 

appellants,  plaintiffs  in  the  Court  below,  have  adduced  sufficient  legal. evidence, 
that  they  have  paid  and  satisfied  the  full  amount  specified  in  the  promissory 
note,  made  by  the  said  plaintiffs,  in  favour  of  the  late  Seneca  Paige,  as  by  them 
alleged,  and  set  forth  in  their  declaration  in  the  Court  below,  and  that  by  reason 
of  such  payment  the  appellants  have  a  right  to  demand  that  the  said  promis- 
sory note  be  delivered  up  to  them,  and  considering,  that  the  respondents  as 
executory  of  the  last  will  and  testament  <^  the  late  Seneca  Paige  retain  pos^ 
session  of  the  said  promissory  note,  and  unjustly  refuse  to  deliver  flip  the  same 
to  ^the  appellants,  and  that  in  the  judgment  pronounced  by  the  Court  l|)elow, 
dismissing  the  action  of  the  appellants,  there  is  error,  this  Court  doth  reverse 
the  judgment  pronounced,  &c.,  &c." 

Atl WIN,  J.,  dissenting. 

Judgment  'reversed. 
Leblanc  &  Castidy,  for  appellants. 
^.Z>oAer<y,  for  respondents.  * 
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COUBT  OP  QUEBN'8  BENCH, 

'  MONTREAL,  l8t  JUNE,  1864. 

In^'Appeal/rom  the  Superior  Cmrt,  IHetriH  ,if  Montreal 

Coram  Dcval,  C.  J..  Meh^dixh,  J.,  Mondklkx,  A..  J.,  MdxK,  A.  J. 

BENJAMIN  GRANT, 


Alio 


{Plaintiff  in  the  Court  belou,) 
ApImllamt  p 

THE  EQijITABLB  FIRE  INSURANCE  COMPANy, 

'_"  (^*fi"*<i'"*t  in  the  Court  below,) 

Policy— Construction.  R«8k)«dmit. 

two  thoDMUid  four  huDdrod  doll.™  ;  on  thrm^I  Ik  !^      *  O"**"""*  In  tHO  qgM^ 

imported  «,  .gToement  that  the  ve«^I  wm  n.^Mf  J!'„h  f    "^'"^  *•«»<"»•*»'  «»«u«hI, 

tW         J*^'"  Performed,  the  insare,  km  dlwharj^d      "*"*''  •°'*  "»«  engwment  not  hartag 

.erd;:t»:j„%*i^'7S;:;jrdreS:srjr^^ 

-^,  •nddfamlMthe.oUon.  ^"""'""•"<'»''»«">eJ«'[  bejondtheyewllct 

The  judgment  was  unanVousIyxjonfirmed. 
Mebmith,  J.—At  theaVument,  and  befowT  1..^ 

this  case  was  the  same  a8»ro»<lte  7%^  ^/„„  >   "**  ^^P^f^on  that,  m  principle,. 
polidM,  it.pi»«.  tom.th.ubeXrm.Zl  JW  ^"™''""°8  *«  "•» 

«rii.g  to  *.  dec.™  uid  d:  Ji  c^  *?r^.^'"'»  *«•  »"^  «k"  ■ 

"  Lakes,  .from  HamUton  to  On li^n  «,;„»•    n      ""^J^***  ">«  St.  Lawrence  and 

The  Lords  of  the  Privy  Coun<6l  decided  that  the  worZf  th:*     i-     ... 
imply  a  contract  to  navigate-aJd  that  as  the  ap^llari  „^  f^T^**  ""' 
tfe  policy,  remove  the  boat  for  the  purpose  lS^til\     '  '^'  *'"'  ****  '^ 
cauBe  her  « to  be  laid  up  for  winU  i^TTil  TS      '      """  "'^^  *>^°»'*  *<> 
"l-uy^-andtheyther^forem^  of  by  the  oom- 

»plice  approved  of  by  the  Cfelpaly.  yaTwetho^i^^^^ 

the  insurers  Were  liable  for  the  tel'  But  lit^         ^   I  "^^^  «»' 

I.%^pecUngtheuayon;Vb:ttrrZ.^^^ 

vol.  ym.-j6       ~~ 


,y 


,¥ 


S>3 


«nillt,lAu4W^'  - 


"/T'T  V,?^'^'  'tT^PpSl 
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Or»nt    . 

"   and 
Th«  Equltalilp 
Fin  Iniunuipe 
.^Comi«ii.v. 


•?■ 


i 

id 


V. 


C 


^. 


"  import  ^ni^reement  that  the/sbip  Bhall  navigate  inrthe  hianner  cl0Mrib«d  in  iKW 
••  pilioy— they  must  be  ooi^aidibred  a  fwrantyV-and  the  engagement  not  haviog   . 
"  been  perfbrmed,  whether  the  engagement  looAiaterfaZ  or  not  maferi^/,  the  la- 
"Burer*- are  discharged."       /  ,  - 

Their  Lordships,  in  the  pc^i-tion'of  their  judgment  juStoitcd,  spoke  of »  waitanty 
with  respeot  to  something  to  be  done ;  but  the  rule  would  be  the. same  with 
respect  to  tfce  warranty  of  A  fi»ct  as  existing.*  5 

•In  the  present-case  the  Ateamer  is  described,  in  the  polioy,  dated  the  6th  Au- 
gust, 1858,  and  covering/the  period  from  the  SOth  day  of  June,  1858,  until  the 
30th  day  of  June,  18597a8  follows :  "  Tl»e  steamer  Malakoff  (now  ^n  TatjB's  Dock, 
M  Montreal),  navigating  the. river  St.  Lawrence  between  Quobeoani  Hamilton, 
*"  stopping  atintermedilate  ports ;  "  and^tle  answer  of  the  Jury  to  the  question,- 
"  Waivthe  steamer  Malakolf  on  the'SOth  day  of  June,  18S8.  or  at  any  other  v 
period  between  that  date  and  the  30th  day  of  June,  4859;  navigating  the  St. 
Lawrence  bet^eejxQu^co  and  Hamiltoh,"  is  simply '' no." 

Here  then  we  haVCjan  unqualified  negation  by  the'jury  of-  a  fact,  affirmed  in 
the-policy,  and  tWrefore' according  to  the  doctrine  laid  down  in  Grant  vs.  the 
JEtna  "  whetheohe  engagement "  (or,.in  this  case,  the  fact  affirmed),  be'  mate- 
rial 4)r  not  mato^al,  the  insurers  are  dischat-cd  ;^  that  is,  provided  my  view  of  the 
meaning  of  the/polioj  be  right.  -     ' 

Under  oar  law  it  might  perhaps  be  sufficient,  if  the  fact  affirmed  in  the  polioy 
were  substantially  trA5.t  ^hereas,  the  law  of  England  retiuifts  the  facts  a^rii- 
od  in  a  polio/ to  bo  literally  true.  J  But  as -the  statement  in  the  present  case,  aa  ," 
I  view  it,  WM  not  true,  either  literally  or  substantially,,  it  is  not  necessary  <o 
determine  whether  ii^ Jhis  respect  there  is  any  difference  between  oiu^  law  ani 
the  la]»  orEn^Shd.  i      ^ 

On  thW^part  of  tWe  Appellant,  however,  it  is  contended  that  tiie  polioy  must  he 
understood  as  meaning  that  the  steamer  was  then  in  dock,  aild  intended  to 
navigatf;  but  I  agree  with  the  learned  Judge^of  the  Superior  Court  In  thinking 
that  thjis'view  e|nnot  l>e  ad6pted.  The  description"  The  steamer  Itfalakoff 
ftting  th«  river  St.  Lawrenoe^^between  Quebec  and-  Hamilton,  stopping  at 
^'  interinediate  ports  "  is  dear,  aind  hardly,  it  scfima  to  me,  admits  of  two  mean- 
ing8.Jand. the  words"  now  in« Tate's  Dock,, Montreal, "  inserted  parenth«ticanyH'< 
tennpt  be  alloifed  to  negative  or  nfeutraliEe  the  sensd  of  the  main  body  of  the 
sentence ;  they  ^iwply  add  a  oiroumstance  tending  to  identify  the  boat,  ^nd  to 
establish  where'she  happened,  to  be  when  the  description  was  giveb.'  Aa  obser- 
ved by  IJr.  Ju^ce  Badgley,  the  words  "  now  in  Tate-'s  dock"  in  brackets  are 
onfy  inefdental  t6  the  main  action  of  the  steamer,  "navigating  the  .St.  Lawrenee 

"  ^d  Btoppiog  at  interfiiediate  porta."  '' i_i__  ' 

|»  1  Amoold  §  214,  p.  584— 1  PhilUpe,  No.  T62,  p.  430,  and  cases  cited.  ,- 

It  Bmferigon,.  phap.  ^  sec.  3 ;  Bottlay  Paty,  Bd.  of  1827,  vol.  1,  p.  163-4 ;  Bonddb- 

•qjiJ6,Mo.  108,  p.  137.  .        ' 

!  t  "The  distiaction  according  to  English  law  between  a  warranty  and  a  represenUtioi 

l^ing,  that  a  represenUtiojLmay'be  satisfied  with  a  sabstantial  and  e^oiUble  compU- 

toce,wh««a8  a  warranty  ivqdires  a  strict  and  literal  nilfilment,  i.  «.,  what  itiawn  . 

Inoatbe  UUralltf  true,  what  it  promiaes, matt  be  exactly  performed"— Arnonldj  jfA-  h 

^as,  and  anttoriti<w  thera  cilM  ;    IstPbillipg,  §  No.  762,  page  430.        .       -^  , 
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Orut 
■qolMito' 


I  do  not  fail  to  bear  in  mind  that  the  juron  have  .Im  found  thl^  the  «^i;«« 

ly  anngatng— if  equal  care  be  taken  of  the  two.     Bikt  a  va«»I  -«.«;     ^   • 
geoeraUy  a  i«urce  of  j,«*t ;  .hereaa  a  ve,^!  /,,;  ^^'Vul^y  .TSoT 
pen*.  And  .n  Insurance  Company  might  theraforo7ea«on;blyp^lVetr.r.W 
yleHmg^„fi,,  woud  be  more  lik.Iy  to>4aken  care  of  th  J  a  Z^  ^   ' 

J'^altriTl'''''^^^^^      'Y^  tbo  defendant.  in-LTr    '^— 
DMt    navigating  the  St  Lawrence"  whereju'tfe  boat,  in  truth,  then  w..  *.«« 
\  nav^9at^ng  th^  St.  Lawrence,  but  ^as  la7,,p  in  dbok.  dU^  it  tto  £  1 
V    terred,  the  season  of  navigation.  ~«.  ama«^g,  it  w  tp  be  ol^  . 

'*boa?l'!;A'"  ""''•  T'^'^Ki?  '^'^r^'^'  '"i'the  riskinoidenf  to  the  ;«  of  the        . 

Being  not  »nM»e,  and  therefoifeito^rtrte  r»Ver.  °  .\ 

The  respondents,  therefore,  by  ihepoTioy  of  Jnsurance,^  .  . 

ent  has  drawn  our  a|tention  to  thi,  statem^rifl  of  the  witnes^  before  t3rv  '    . 

'    ie"ha:l      '*'*,''  "^'^  •*>  .d|.rt  to  that-proof.  lHH»i^. ;;T:^tht nS  '  ' 

the  chakiges  m  our  law  on  this'subiMt;  t  am  of  ■  oninion  thai  ^ ««  L   '!  V  I-  ^  .       " 

.   such  as  tjie  p«»ept,  we*a,.>  J  liy  .he^fll^^^^  >         ' 

properly  «,btoilted  to^  thtm.        /    ,  *      *  ;  ^  Wf'  ^'*°  '^^  '**** 

The  objeoj  of  the  LegisMture'  tn  rojuiring,  ^"special  verdict  to  he  «,f„™«j 

Z  «-7««h,ng^upoo  ttie  I>h.vi„c<.of  the  Opurt,  b|t'then,  i,  nothing.  SZ 
Statute  to  show  ^hatthe  Legislai^ure  intended  i^  jranLr  thfi  finding  oJfhl  fa^t! ' 

rrny  Lomwil  found  it. unnecessary  to  pronounce  V  decision,  namely— Is 
^  "^Ti  •  ^"  u^J*"*'  ^t*^  ^  "•y"  • ' "'!»  «««»»  *»>«»  the  defendant 

J^r^/f^f^  by  AnAbold  in  suKK.rt  of  this  doctrine  is  the  case 
^B«.d  and  yaughan*in  which  Chief  JusUce  Tiidal,  in  adjudicating  upoH 
ineiiou  made  by  a  defendant  forjudgtftent  non  ob^e  verLj.  ^^  Trul ' 

—    I      II    II  ■"   ■    '  ■        '  J  "^iT.r    *n,w 


!^.*^ 


^1 


•  i 
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•nd 

The  BqvltablA 

JbalMnmice 

Oompanjr. 


t' 


i 


'  motion  would  perhaps  havo  been  more  corroot  in  point  of  fonn,  if  it  had  been  » 
motion  to  arrest  the  judgment  for  the  plaintiff  on  the  ground  that' enough  still 
remains  upon  the  defendant's  speoinl  plea  confessed  by  the' plaintiff's  replioation, 
lo  bar  the  plaintiff's  demand ;  for  we  are  not  aware  that  any  instanoe  can  be 
'produced  where  the  defendant,  after  an  issue  which  he  has  taken  has  been  found 
against  him,  hatfbeen  allowed  to  have  judgment  entered  in  his  own  favor,  non 
obstante."'  Nina  years  afterwards,  the  case  of  Rand  and  Vaughan  having  been 
cited  in  Uie  Exchequer-Chamber  as  shewing  that  "  Tindal,  C.  J.,  thought  that 
a  defendant  &fter  verdict  against  could  not  hav%  judgment  entered,  in  his  favor  ^ 
"  non  ohitante." — ^The  Idamed  Chief  Justice,  observed  "  I  said  only  thitt  the 
Court  was  not  aware  of  any  instance^"  6th  Adolphus  and  Ellis,  N.  S.,  704. 

^is  much  however  is  certain  that,  even'  in  England,  there  are  some  ousea  in 
which  a^  defendant  may  move  for  judgmerit  non  obttantt  veredicto— for  instaoM' 
ii)  the  case  of  the  Queen  vs.  The  Governor  of  the  Darlington  Free  Qrammar 
school,  6  Ad.  and  E^.  N.  S.  682,  which,  however,  it  is  proper  to  observe,  was  a 
oase  of  mandamus — under  the  Statute  9  AnHe,  C.  20,  Sec.  21.  A  verdict  having 
been  founfl  for  the  Crown,  on  all  the  issues,  the  Court  of  Queen's  Bench  gave 
judgment  for  the  defendants  non  obstante  veredicto,  and  the  judgment  so  given, 
was  afterwards  a£5rmed  fn  the  Exchequer  Cliamber.  ^  » 

That  case,  as  I  have  already  observed,  was  a  case  of  mandamus ;  but  after 
carefully  considering  the  report,  I  think  that  the  reasons  given,  in  that  oase,  for 
allowing  the  defendant  to  move  for  judgment  in  his  favour,  non  obstanteveredict(y 
could  under  our  system  be  urged  by  a  defendant  in  any  ordinary ^ase.  Moreover 
it  may  be  inferred  from'  the  observations  m^de  by  Baron  Parke,  (now  Lord  Wens- 
leydale,)  in  thd  case  just  cited,  that  he  did^not  admit  the  doctrine  that  a  defendant 
in  an  ordinary  cose  could  not  make  a  motion  such  as  t|lat  under  oonsideratioit 

At  one  stage  of  the  argument  Baron  Park.e  remarked  f  "  If  a  plaintiff  by  >a 
bad  replication  confesses,  and  does  not  avoid  the  matter  pleaded,  I  cannot  see  <« 
why  there  should  not  be  judgment  non  obstante  veredicto,  as  well  as  vfliere  a 
defendant  makes  a  default  in  his  plea."  And  in  answer  to  the  questioni^ut  by 
Baron  Parke :  "  Is  there  any  authority  for  saying^  that  that  (namely  the^prioT 
ciple  that  where  there  is  an  express  confession,  biit  no  q^voidanoe,  judgment 
shall  be  given  for  the  op|^uteDarty)  does  not  appty  to  |he'  plain  tiflTs  aa;^eU 
as  the  defendant's  pleadin^T  The  Counsel  for  the  plaintiff  admitted  &o 
instance  appears  in  which  it  has  been  so  held."  ,  '        .■'^~:  '      ~' i 

The  observations  of  Baron  Parke  in  the  oisse  just  referred  to  are  deserving  o(^- 
particular  attention,  not  only  on  Account  of  the  gibat  learning  and  experience  of 
the  judge  by  whom  they  were  made,  but  olso  on  account  o^  the  subject  having 
been  fully  considered  by  him,  in  consequence  of  the  questions  submitted  to.  die  •!< 
judges,  by  the  House  of  Lords,  some  time  previously  in  the  case  of  Gvnfnne 
vs.  BurnelL*     •  .       ,  ^         ' 

It  ipay  alsobe  observed  that,  in  the  course  of  the  argument  to  which  I  httM 
adverted,  no  obpervations  opposed  to  the  doctrine  which  Baron  Parke  seemed 
inclined  to  adopt,  were  made  by  any  of  the  Judges ;  and  when  the  judgment  wa»„. 


'  6  Bittgham,  1^.  0.  fB3. 


"r  . 
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'vrrunce  as 


ur  appeiiai 
for  ran||n 

wtt  to  Jfli 
tinioneatiei 


Spmnfi  IToTB.— In  answer  » 
«»«PpelI»nti,  as  to  the  opinion  entertained  bir  tbm  ilL  TTT  i"',  "I"  •  """'"y-  counsel 

_   it»M«toted^m«wl«tlHitaSiy%t!ro  J^^  ""  *P»^*'' 

I  Jwtiee  was  In  fa- «».  ^v/T^  „  ^  Duval,  that  the  opinion  of  the  late  Chief 


I  deliberated  with  the  other  members  of  this  Court 


wan 


rendered,  the  Court  pronouoM  no  opinion  upon  the  question-whethri^    :  o«.»    ' 

I  m.y  add  th«  in  the  Knplish  report,  up  to  1861.  within  my  reach    I  have     '"""*^* 
.ot  found  any  caae  formally  deciding  the  question  under  consideration.  'l  theil 
fbre  am  inclined  to  th.nic  that  the  English  practice  as  to  the  right  of  a  defend 
ant  to  a  judgment  «o»  oUtant,  veredicto  cannot  be  considered  .uthoritatively' 

"^T^Ln^T  'I"  vT^"  ''"""°*  *"■  ^"^  "^"'"^  ^^  ">«"'  judgments-: 
.  r    1  *     ^tt '""°"~'  ^""  ""'''"•  »"^  ''«"  -tablished,  it  would 

not,  it  1.  plMn,  be  b.nd.nfr  upon  us,  the  systems  of  law,  of  pleading,  and  of 

l«)cedare  gener^y,  i„  the  two  countries  being  wholly  different.  ' 

.Independently  of  the  authori^  of  tlecided  cases  it  appears  to  me  th.t.,ar 

<Jtn«<iianprsotioe  upon  this  point  is  reasonable  '  ««  M«4)ar     _ 

In  order  to  justify  .  Ctenrt  in  rendering  judgment  no«  o6^^^^^^^ 

tZT^  ;  r""'  ~r' :"?""•  *••"  *■•**'  ^^m\.\.^  by  the  verdict  must 
beinsuflicient  to  warrant  .  judgment  in  favour  of  the  party  obUining  the 

.t;L  wlX^' ""'  r"  ""'•'"''^'  "•"  '«"*  "4  been  confe..^  t 

i«srend,red.     Wh«>  such  u  the  state  of  the  Record,  the  Court  may  well  tr«it 
«  nojitory  the  verdict^ esUblisbing  the  immaterial  facU;  and  render  judgm^ 
upon  the  material  facts  adinitt»d  or'confessed.  «  «■  juagment 

Dnderofir  system  the  parties  in  4  mjitWupon  .  fooUng  of  exact  equalitv  • 
«|Aer  party,  at  any  st^  of  the^^n.ceedrhg,,  i.  considered  «,  exXil' 
_^xnu,^t»  .  and  therefore,  as  we  hold  thit  a  plaintiff,  having  in  h'is  favour 
«.dm«s.onor^<u,nfe,aionoftheto^^^^^ 

*1«  d^fendjnt.  although  he  may  h,ve  obtained  a  verdict  in  his  favonr^rto 
.mmatenal  fa^ts  ;  we  also  hold,  that  whe..  the  defendant  has  in  his  f^vou"  an  . 

iuSrr  "  "°"/T°  f-  '^If '  ^'^"Wishing  .  good  tlefe^ce,  he  is  entiUed  to 
nlrLn  *''«.P'""'*'ff'  •^'•o-g^'he  may  have  a  verdict  in  his  favouJ 
upon  raets  that  are  nniniportnnt.  /  — »"ur 

We  whether   considering  all  the  answers  of  t^e  jurors,  a^  „.ore  paiticulariv     ^  ' 

^iTZ  ^  *''  W^"""'  rt  was  uec^ary  to  style  the  motiort  j„;^ 

^^ttfr.  t^"'":  '"''^^''  '  ^"*  -^:^i^^^-  has  been  raised  ti  the 
fem  of  be^defendant^s  motton,  and  I  do'  not  tfenk,  it  a  matter  of  importance 

STrlj.  k' -rV'" '"nJ"  ^''''''  '%'•*  •"  ''^^'^  »'  appears  to  Aavo*  ' 

ZlTf.  »»f  f  •  J"''««»,B««»«'«y.  io  the  Superior  Court,  Vnd  therefor^ 
think  the  judgment  appealed  from  ought  to  be  conBrmed. 

iwcfta^  <6  ^iM^in,  for  appellants.  TnJ»m— ♦    '  «       j, 

9VM.»>.«o^a/     •   *     fi^,  »""•  V         Judgment  confirmed.     . 

arwTan<re*Jlforri»,forieq|jndoOtfc  4      %^.         ,  ■" 

question  pat  to  the  Court  by  IlK  l|acli8>,  Oou£i         • 
tertained  h^  tl>.  l.to  n     t    ¥.»__..  ■'.'  * 


«i  / 


'I 


"mf-TT-T^ 
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V- 


•  ■«  .^■S^'l'li'" 


146 


COURT  pP  QUKBN'8  BENCH,  1804. 


18«4. 


Coram  Duval,  C.  J., 


(ONTRBAL,  liT  JUNE, 

[kRIDITU,  J.,   MONDBLKT,  A.  J.,   BaOOLBT^.A.  J.^ 
J>H«MMONXvJ. 


JOHN  AULD, 


AMD 


'{Plaintsi  in  tht  Court  helow,) 

ArPILLAHT; 


DAVID  LAURENT  ■x,4t., 
j»  ^ .  (ifif$HJanti  in  <*•  Court  Mote,) 

'i"'  "  1      ■  ' '  Ri«HO»pi»n. 

'  '  tANDtOBD^PBIVIllOl— TniiD  PARTIES.       - 

•     ■  •  ^ 

Hub  :— lo-  Tliat^eHor,  like  an  hrpotlMNNirjr  oredltor,  oaa  purras  k  third  pmrtj  whoholdi  propcitf 

•utjcet  to  hii  eltim  for  rent  without  brlnRliig  Into  Court  at  the  mub«  time  hi*  debtor. 
2o.  That»piaiM^brl«,^longingto athlrd party, butproTedtohavebaeninthaleiMe'ahoaM 

aa  •  iiMiiftte  m«tiMaMii  mar  be  ftpouiicatcti  by  the  landlord,  in  the  hand*  of  the  propriator 

"btthepiatuffbrte,  by  laitie  gageri*  jfotr  droit  de  tutit  within  algbt  daya  afttr  Ita  reaiorat 

flrom  the  hduae. 
So.  If  theartleleaon||httol>erevcndlcat<>doannotbefoand,thedefendant  Intowhoie  potMi- 

(ion  it  haa  been  traced  will  be  ordered  to  reatoro  it  to  the  houae  flrom  wbioh  it  haa  htta 

tkken,  or  to  pay  the  ralue  to  the  landlord.  ^ 

The  foots  and  plea^iogn' in  this  case  fully  appear  in  7  L.  G.  Jar.,  49^  wher«  a 
Kportofthejndgmentof  the  Court  below,  (Smith,  J.',)  dismiiuiDg  the  aotiOD, 
isgiyeii.^.  ■  ;'.;,_      ,   '.-if-  :  ' 

In  appeal : 

Torrance,  for  the  appellant,  complained  of  the  judgment  lor  the  foUowiqg 
an^ong  other  reasons : —  .       < 

jite  submitted  that  he  had  «  right  to  pursue  his  gage,  which  the  piano  waa^  in 
the  -po^seBsion  of  the  respondents,  who  had  without  his  consent  secretly  remoTcA 
it  from  the  house  where  it  had  It^n  placed  as  a  meuble  tneubtant ;  so  far  as  the 
'  appellant  was  concerned,  the  respondents  had  been  guilty  of  a  vote  de  fait,  and  . 
he  had  a  right  to  demand  of  them  that  they  should  replace  ihe  piyi\oin  the 
place  from  which  they  had  taken  it.  '  '        ' 

The  appellant  was  also  entitled  io  recover  damages  from  the  respoQdents  for  : 
the  injni^  done  to  his  house  in  breaking  into  it  in  order  to  get  possession  of. 
the  piano.  ; 

The  Court  below,  among  other  objections  to  the  4emand  of  the  ippell^t, 
appeared  to  think  that  the  appellant  could  have  no  redress  against  the  respon- 
dent, unless  he  mkdehis  own  tenant  a  party  to  the  action.  The  appellant  did 
not  know  of  any  ruib  of  law  or  equity  which  required  of  him  to  mal^e  hit' 
tenant  a  eo-delR^ndai^iwith'the  respondent.  .  '      .         / 

If  the  interests  6f  the  respondents  required  that  the  tenant  should  \»  made  • 
cparty  to  the  action  in  the  Coiirt  below,  it  was  competent  to  them  to  bring  the 
tenant  into  Court  by. an jiction  ert  (^aran^te.  ^  ' 

Ip  (he  same  Court^ .^aniard,  for  the  respondent,  argued  in  effect  aa  followi: 

"^ti.  Before  he  .can  seek  to  render  an  innocent  stranger  responsible,  the  appet 
lant  must  at  ]$ast  allege,  tiot  only  that  he  leased,  but  that  h^h^d  the  right  to 
lease;  the  question  whether  the  papers  fyled  do  or  do  fiot  prove'  that  Mr-  Anld  J 
rm  piupritflur,  and  the  1\irtber  question  wfaetfaet  Mr;  ,iA|(vld'  u  husband 
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hU  not  th«  right  to  l«ue  do  Pot  arino,  beoauM  tbera  «u  no  alleRatioa  oa  the 
■abject  which  the  rcipondenta  could  hav«  traverwd  orwdldad,  tho  introdaption 
of  the  papen  in  queetion  .in  the  record  wa«  irregular,  and  oo  thia  ground  alone 
the  action  was  rit^htly  diamiaaed.         -^    '    , 

and.  Supposing  the  action  had  been  maintained,  the  reaiiondonta  would  have 
had  to  pay  the  debt  of  a  strungor,  whilo.it  would  be  left  unoerUip  whether  they 
could  «cover  ftronr  the  suppomKi. original  debtor.  How  can, a  judgment  affirming 
that  Berwick  or  Pradjet  owed  a  certain  amount  for  rent  bind  them  without  their 
having  been  made  partiea  to  the  action  ?  If  Pradjet  had  pa^d  Berwick,  would 
it  not  be  dear  that  the  piano  could  not  bc^aponsiblo  for  Berwick'a  rent;  and 
ooM  not  Berwick  himxelf  have  ahewn  that  for  aome  reaaon  or  other  the  appeL 
taafa  action  ought  to  have  bcon'dismiBHed.  ' 

The  acUon  under  the  circumstances  had  t6  bediamiqped,  becauso  there  was  no 
one  m  the  record  who  oottlH  properly  coritrtidiot  the  essential  allegations,  upon 
whi^h  alone  tho  action  oould  rejit.  ",     ' 

3rd.  The  fouS  selng  privi  loose  oanhot  bind  third  partibs.  The  mere  occupa- 
tion .would  therefore  remain,  without  anythtnar  at  all  upon  which  to  rest«n  argu-* 
ment  that  the  occupation"  of  Pradjet  was  tho  oocupatiota  of  Berwick  Has  i^ 
ever  been  pntended  before  that  (he  artjjje  of  a^^nger  could  be  mnde  respqnV 
sible,  although  the  article  fs  provo(|  to  have  cntS^d  the  premises  long  after  the 
party  supposed  to  have  been  primarily  liable  had  oeaSed  to  occupy  ?      ' 

4th.  There  is  more  in  connection  with  tWs  point..  Whatever  may  bo  thought 
>of  the  p^nf  position  of  Berwick  towards  Xuld,  and  the  absence  or  presence  of 
.tome  understanding  between  them,  it  must  be  admitted  tha^somo  other  evidence 
than  that  of  Berwick  must  be  adduced  before  we  aocopt  the  assertions  that  there 
was  a  le8sej»ow«  teing  privi,  that  this  lease  was  continued  by  tacit  reoonduc- 
Tifn  •*-  T^  ^'*''^''*  continued  in  possession  as  the  locum  tenen,  of  Berwick     ' 
IC  Berwick's  evidence  is  rejected  there  bnly  remains  the  occupation  of  Pradjet 
tod  the  piano  has  been  attaell^  to  answer  for  the  occupation  not  of  Pradjet  but 
/Of Berwick.  "  "\         '    ^^ — ""^  ' 

,  6th.  Finally^^  the  respondents  ^^jpootfiiiiy  oontenS  that  the  law  prOperly  un- 
derstood does  not  reoogniae  any  such  privileije  as  that  «laimod,  whether  a  piano' 
«  or  IS  not  properly  a  meuble  meublanf.  The  appellant  iii  this  case  could  nevir 
JKWibly  either  in  tigjih  or  infactt^e  looked  to  this  piano  as  tobjs  security  fo« 
4he  rent  to  become  due  by  Berwick,  which  is  the  first  condition  to  the  existence 
w  any  privilege.  '         ,  •      '  ' 

_  ^  After  a  fitBt  argument  bofore  four  judges,  a  second  and  third  before  five  judges 
<Lafontaine,  C.  J.,)  and  a  fourth  argument  before  five  juages)  (Duval,  G.  J.,)  the 
'Court  royersed  the<  judgment  of  the.  Court  below.       '      '  V 

DUVAI,,  C.  J.,  dM««i#icn.,.said :  This  was  the  ez«rcito  of  a  right,  against  » 
third  person.  He  was  of  opinion  that  the  debtor  should  have  been  before  the 
tonrt  It  was  said  that  this  was  «  privileged  olaiiAVand  that  thepkrty  might 
Trooeed  at  onoe  against  the  third  party  as  in  an  hynotlfecary  action,  the  creditor 
proceeded  agaimit  the  tier,  d&ent^r  without  oallinfln  tl^e  debtor.     His  Honour 
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■gntnit  the  thing,  when  h<)  found  it,  the  thing  boing  apcoi^y  tnnrtgaged  to  hin 
for  tho  payment  or  bin  ddbt.  But  in  »<uum  liko  tho  pruxXit,  Uu  lluauur  ww 
olearij  of  opinion  that/tbo  debtor  Mhould  hitve  b<Hin  eallod  in. 
"  MlRlPITil,  J.,  diMentienn,  thought  it  pniy  rounoiiaWB  thai  the  quet^fon  of 
the  existenco  of  tho  debt  should  be  dleouwicd  in  tho  prownoo  of  the.  debtor, 
whereas  it  waa  diii|)08ed  of  in  tho  preAnt  cane  in  hia  abnenco.  He  took  theaame  ' 
view  aa  Mr.  Justfee  Duval,  lie  took  thia  opportunity  of  placing  Ma  opinion 
on  record,  bat  considered  iho  praotioo  of  tho  Ctturtnow  nettlod  on  the  other 
•  aide,  aa  thero  had  already  been  a  judj^mout  to  tho  aukue  effwt  in  the  oa«e  of  Ai- 
jurdint  and  La  lianque  ilii  PeiipU.  ;  m  ' 

iiotfMthtT,  J. — It  aeonis  to  mo  that  Auld,  tho  appellant,  who  hirf  loaned  a 

houae  to  Berwick,  and  who  before  leaving  it  aublet  it  to  I'radjot  contrary  to  tbe 

prohibition  of  Auld,  has^u  rij^ht  to  aoiao  jKtr  dmit  dt>  uuite,  tho  pianoforto  whieh 

■  though  irbelongedlto  Laurent  et  al.,  Milt  waa  and  bcoumo  a  gago  fbr  4he  rent, 

'tho  moment  it  waa  placed  in  the  houiio,  and  wa«  therein  a  mtuble  me.ublant. 

I  further  think  that  the  defendanta  are  bound  to  replace  the  piano  whoro  they 
took  it  imnroperly  by  taiaie  revendiration.  ~ '-   ^^ 

'  I  don't  n  all  underatund  the  pretenaions  which  rc8pondonta  any  the  Court 
bel6w  held  out,  that  Berwick  or  FradjeE  ahould  huvo  been  culled  in  th»  action  of 
plaintiff.'   - 

If  it  wore  the  interest  of  respondent  to  huvo  thoni,  he  should  huvo  applied  to   ' 
the  Court  to  have  them  called  in. 

Upon  tho  whole  I  think  the  judgmont'of  the  Court  below  should  be  reversed. 
Brumhond,  J. — Whenever  a  debt  baa  to  be  proved,  tho  debtor,  aa  a  general 
rule,  should  be  called  into  tho  ease  in  whioh  such  proof  is  required.  I  would 
therefore  bo  disposed  to  affirm  the  judgment  in  tlio  Court  below,  were  it  not  that 
the  main  question  in  this  cause  is  not  roftlly  tho  amount  due,  but  whether  the 
plaintiff  had,  or  had  not,  a  privilege  upon  the  piano  aeized  for  the  payment  of 
his  rent 

And  entertaiining  no  doubt  as  to  tho  ezistonce  of  that  privilege  for  the  seeuri- 
ty  of  tho  rent  to  become  due,  as  Wtell  as  for  whatever  amount  had  accrued  at 
the  time  of  the  institution  of  tho  action,  I  am  of  opinion  that  the  judgment 
should  bo  reversed  with  oosto,  and, that  tho  defendant  ahould  be  ordered 
to  replace  the'  piano  on  the  premises  from  whence  it  was  taken.  Aa  to  the 
damages  claimed  for  injury  done  to  tho  promise's  in  the  removing  of  the  piano  I 
would  not  grant  them,  but  would  reserve  to  the  appellant  such  recourse  aa  ho 
may  have  to  recover  them,  after  the  decision  of  the  action  now  pending  in 
the  Circuit  Court,  in  which  the  piano  was  removed  from  the  prabises  uncKr 
the  authority  of  justice.  '    „ 

The  judgment  in  appeal  was  recorded  as  follows  : 

The  Court,  &o.,  "  considering  that  the  piano,  whioK  respondents  claim  aa  their 
property,  in  and  by  their  difmse,  and  which,  beforo  .being  removed  by  respond- 
ents, in  virtue  of  the  writ  of  soizure  of  revendicatpon  at  their  suit  theieibr> 
was  in  a  certain  house  belonging  to  the  appellant,  number  one  hundred  and  | 
forty-one,  on  St.  Antoine  street,  in  the  city  of  Montreal,  leased  by  him  to  JMm 
WiUiam  BBrwicknein  and  fay^mid  appellant's  thdargtion  iy  irfieged" 
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Monntj  Tor  tha  n«yni«nt  of  tho  rent  of  aaM  K«.^..  .  n      u    •        . 
«at.  h.a  no  right  u,  rcA.«  th.  «id  Iro  JSt'  ^"•'^•"''«  *'"»  "-P""*' 
that  th.  -Id  .pp,II.„t  h.d  iorw.IioluL^,?     ,,"'.•*  ^T  •    *^'"^»«*-'*"« 
'    filing  It,  parZii  d.  luiU  pTr  lll^V      "     ?"""'  '^"'  "'*  P^^^  «^ 

ODa  hundred  .„d  forty-o.^  .foro^lij  .nd  ^tinT.;?   11"'"   '"  •"""•  ""'"'^'' 
th.t  .0  «ld  r.^„dL,  .re.  .X:,  t^  rj^  ^d  ^Z^,  B:.tt 
Mid  houie  number  one  hundred  and  fort^^ne  tho  aforeeaidml^H    J^  ^ 
Co««dering  that  In  the  judgniont  of  th^Surt  MoT  to  ^       .      J^"" ' 
^fthe  Ci«,uU  Court,  for  the  di^triot  of  Montll    of 'e^:  rhint  J^^r'r'"^ 
Deeember,  one  thou«„d  eight  hundred  and  aixT'tJ!    ii     .  "*^-****  ^^1  «' 
^.the.  iaerror.  thia  it  aotbttr.n^r:^::;^:^^^^^^^^^ 
procced.ng  to  render  the  judgment , which  the  «iid  COurt  below  .houd  I.^ 
rendered,  .t  ..  hereby  ordered  thfft  within  eight  days  the  SaZ^^U  a 
restore  and  convey  back  to  the  Haid  houHe  nmnberl  b«rdlri77;       " 
tha  .aid  piano,  auch  and  In  the  aame  aUte  .„d    oadlt.oh  Jwhl  1 1''^" 
moTcd  th,refmm.  In  order  <hat  tho  aame  may  bT^d ' " n  ^ "^      ^V^^'^  "^ 
the  ,«id  ap^lJUnt  paid  out  of  the  proceedrilTofte  it^ZT  112  two 
poundH  ten  ah  ninga,  by  him  demanded,  a.  by  Mm  claimed  rrenVr.  b- !! 
.ponden.. ;  and  that  in  default  of  ao  doing,  the  aaid  ro^^L^  Sold  the/.^ 
hereby  adjudged  and  condemned  to  pay  and  aatisfv  to  iZ  ,T  ul.l  ^ 

rr"r°-  n  ■*"""«•  "--^-^  '^  ^^^i^tr  .?^xrj' 

And  the  aaid  respqndonta  are  oondemnod  to  pay  to  .DnelLnT/kl    ^''f ""'*•"*•; 
in  thia  Court  mb  in  the  Court  below.  ^^ ^    *^^    "*  *f  "^'"  "  '*" 

Z^^'r  '""^""  •^P'^  ^-'  ^'^^^ i-'-^ -^  Mr.  J„.ti^ 


Judgment  revefsed. 


Meredith,  diuenting.) 
Torrance  &  Morris,  for  appellant. 
8.  Rivard,  for  Wlapondenta.      - 
£.  Bdmardy  oounael. 
(r.  w.  T.) 

.-^^  .     _        Authorities  oitid  by  Apekllani^ 

~?rL.tT  '-'''"':    ""•  »^'^"'««  «-  -  -^^  '**  — */"in  the  hooM  a. 
Cqatome  de  Paris,  art  161.    ^ 

Th)plong.  Hyp.  l.No.  181.  "  ;  ■  r^^     '■     >■['''  ■  ^-  ,■    ■:'     ■  ■-''■  !  •  -v 

^/•<^«and«i7/ora«,  4  L.O.  Report..  380.  ^  V 

^^othier.   P„>c«„„  oi^Ue,  p.  4,05.  P.  4.  cap.  V«ct.  4.  2d.  appen.,  edition  of  a.  D- 
J™P^n«-  I  Hjrp.  p.  238,  n.  161, 162.  " 
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>  In  tiM  iwrftlUI  eiM*  of  pumidif  tiM  ti»r-4iltmitmr  ml  mn  ImmorMbto  b/poliaMtatl 
for  th«  pajritMinl  of  •  il(bt,  th«  crvditor  In  Iba  urdlnnry  hjrpotbMkrj  action  dor* 
not  mako  th<t  <l*titor  a  c(»-i1«fWniUnt.  Thm  hyiMithvcMry  cr«<lllor  tlmpl/  <lli«ota  bhi 
Arllon  •(Mlnit  Iba  party  In  poMauton.  f'tihir  vi  /lmA<iu/i  dooiilad  la  ap|M>al,  Naptambar^ 
IWi,  Muntnal.  In  Ih^anUHi  i*.  Im  ttan^H*  itu  I'tu/iU,  not  naarljr  lu  favourabtoa  am 
for  tba  plaintlir  •■  tba  praaant,  Iba  Oourl  of  AppraU  bald  that  tba  pnMiM  of  tfet 
dabior  was  not  ncraMary  in  Iba  lulL  10  L.  0.  Hap.«U. 
Hpoliatu*  mnlt  omiMa  r*»tUu*nJit».  -  ^'  ' 

Th«  appalknt  hu  only  •xeroimd  •  oonMrrttorj  proooat,  and  Mtka  that  the 
wrongdoer  thould  repluoo  the  mtubU  in  the  plaintiff'a \nmwo  Ttom  which  he  had 
taken  it.  „ 

The  pleadinKR  of  tliu  (l^fandant  do  not  raiae  th«  c|U«ation  of  tha  naoMwlty  (^ 
the  debtor  being  made  a  oo-defondant.  '  T   ."  " 


.Kiaro^iNT'a  Adthoritim.. 


••A- 


lit  PaoroaiTivN.— Tba  ttnaat  ougbt  to  bava  bcaa 
AjrIwiQ  Ti.  Uilloran,  4  L.  (3.  R«v.,'p.  .MO. 


± 


•  pMty. 


1.  PIgeaa  p.  «64.    "La  diUinr  dolt  A||  appali  pna  qu'U  ptut  avoir  qwlfti^ 
choM  i  oppoacr."  .,'    ,^..  ^"'^  ■      %       ''    "  '   ,■  -If. 

S.  Proudhoo.  UiufVult  No.  MdH  in  line,  f  ArMt  toot,  H  Ikiit  qii'U  ftuMa  praare 
da  ta  propra  or^ance,  preuva  <(ul  ne.paut  6Mw  6tablie  qu'arao  nn  d6bit«ur  direct." 

Oan4  at  Ohaanao,  Proa.  Oir.  p.  3a.    BruiMl'a  Bdltloo,  p.  33. 

'"Loraqaa  la  droit  do  rarendlquar,  m  fonde  lur  Vba  obligaUon,  raotlon  an  tl(ia«(tal^ 
rila  doit  itre  dirigia  oontte  ia  panonno  ub|i|{«o,  oar  il  faiit  faire  Jugvr  I'axiiiUaoa  da 
t'obligation.  /  /    . 

Merlin  R6p.  Vo  ReTandioation.  "Hi  la  choa*  a'appartteat  paa  att  poaaeaMar  vom 
darca  fkiwuaignerion  baiUenr.  II  eit  trident  que  ca  n'eat  qu'areo  la  bailleur  que  la 
qaaition  |)«ut  ttre  traitie  et  Jiigie." 

Merlin  Mf.  V  o  Contradiotour.  "  Un  acte  eat  fUt  aana  contradiotenr  lora  qu'll  ael 
Atlt  par  difliat  ou  que  Ton  a'y  a  point  appeli  oaiu  qui  auraient  an  lat^rAt  de  la  eon- 
tredire. 

Ho  pk  to  leiiurea  and  all  judicial  proceedinga  whaterer.  -  1.  Anoian  Pigaao,  060  fbr 
the  M^iaie  arrfit.    Code  de  Procedure  Napol6on.    Art.  063,  SOS,  at  881.       .  ■ 
Teulet  on  abore  artlclea. 
Carr6  et  Ohaureau,  No.  1946.      , 

Bioche,  V«>  SftisieRer.  ,     V'l!    v 

Do.    V«^8aiiie  Arret,No.l()7, 12*.  / 

The  denunciation  to  tba  tenant  waa  the  more  Indiapenaable  in  tbia  caae,  that  m^- 
leaae  ia  tou»  uing  privf,  wbich  tbe  reapondenta  submit  cannot  bind  tbem. 

Potbier,  Obligation,  No.  760.  1  Pigeau,  p.  465.  Art.  1338,  Code  OitU  Nap.,  aad> 
Commentatort.    See  particularljr  Farard,  cited  hy  Lahajre  on  tbia  article.  ' 

De  Vili.  *  Ha8s6,  Contentieuz  Commercial,  V^  Nantisaement  No..  30,  31. 

Bryaon  k  Oickaon,  3  L.  C.  Rep.,  p.  6S.  5  L.  C.  Jur.,  p.  109.  Remarka  of  Judge 
Ajlwin.  ■■ .   /  .  "  ,  ■■  . 

TUaia  a  stronger  caae  than  that  (n  Biocbe  VO  Salsto  iTnil^  tf«  11%  |^  iMlfWrt; 
and/ltaforce  haTe  an  interest  that  tbe  lease  should  not  be  proved.      .    ' 

Ihe  appellant  relies,  Ist,  upon  authoritiea  applicahle  to  ordinary  cases  of  rerendica- 
tion,  wbere  tbe  plaintiiT  proceeds  either  as  unquestionable  proprietor,  or  the  question  is 
whether  the  plaintiff  or  defendant  is  proprietor.  2nd.  Upon  tbe  authority,  of  1  Pigeau, 
p.  629,  lie.  But  there  .the  plaintiff  ia  ^xeouting  a  judgment,  and,  though  not  expressly 
slated,  it  ta  obTlona  the  defendant  must  be  a  party  to  that  aa  well  aa  to  erery  other  pro- 
ceeding in  tbe  cauae.     But,  admitting  that  thia  authority  applies,  appellanta  flaonot 
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COURT  OK  giJKRNa  BBNCH.  18N» 


Ml  i 


.pp«.r'^'  """•'  •"  •'•*•"•'"  »*'"•  •«"'"  «*"»  ^""  -t-W".  ehoT  4 

a-o  P«ofo«.Tio« -and.  If  th.  .ulborltiM  .bo».  «iUNl  to  MUbll.h  th.i  .  .«..  ^„ 

ih,  l«tb  ol...*,  of  lb.  Iw,„r.'  M.J  u..*,.'  .ct.  for  b.  h..  not  iMekll,  Z  up  ib.t  h,  «. 
pr<»pf(#u>r  of  th«  prvmiMri  occupifd.  ■r*:-"/  mi  up  mat  im  «m 

^  ArfnoWm  ibl.  I6tb  OI.M.,  it  l,  «bmat«J,  do.,  not  m..a  ib.t  whotwr  occodI.. 

3fd.  But  all  Hw^llMVf  proeMdiqgi  would  h«M  bMn  Mmlar. 
plroumifnc.  U.«  Uw  d.oiu  him  tb.  ,.rJ#K.  be.Mki  toW 


•ud   Hjrp.  N©.   123,  «rtcr  Mplainlog 


ludloia'n  |HrirU«g» 


•pprwawt  au  loc.Wr.      Jnd.  8ur  I'MMntiment  (Mito  ou  reel  du  propri«Uire  qui  .a 
,  ^e  tl«Ddnt  pM  p«ro«qa'll[  n'kuni  pu  m  r»Uoa  d'dtre.'^  'oww-ur 

iLt   hrl.V         i.  '•  ?  «"'^'  """"  "  '»"■     »•  TQ  «ood.  whTh  ibe  UmS 
mlgbt   bar*   known  UclonMd  to  tbird  parUci      Aa   ihn..  !»#  »^  T„.i.  i.        .  °™ 

«p.i«d, *c  -tboMlf  boV, .i CoU.g..Cp*r.  1e"  a^T  no^tSldT.L 

rjon».  Reo.  P«r.     Thk  «„on.  gW.n  for  r,»u.lng  ^  prlfUeg.  In  tte  /Wlowl^  1S» 
n^J^.^Air."^  I««^"'«*«P««<l».IeUbI..u.ppartia„..O.r.rd«a 

.-."iJ^^d"  ?b:bruU.?|'  ''  ""    "^^"'  '•  '"""'  ''•^••'»  "^  "i-  '-i^-P-  -P'*. 

««!^e"^».2t*^?""*  X  ^^/'''^"•••ceordent  4  Italfr  le  prirllAg.  au.  cbom 
qne  le  proprl6t«.re  a  di^  naturell*m«nt  c«n.ld«ror  comme  un.  garanUe  d.  .es  ioyer..''^  ^ 

"e:^.X:;Kferor^^^ 

Thta  i.  alone  reaaonable,  otherwise  we  ma.tfall  Into  Bourjon's  Bjgtem.  and  make  tii» 
priTilege  applj  to  erery  tbing,  eren  stolen  good.,  4c.;  4c.  .  '  ^ 

minthlS  r*  T  "^L""?  •?•  '•'"''  '*'°"«^«  ^  »»>•  respondent,  only  enter  in  the 
r*;  a1^T«  iJ^'-J^''^  *"  Berwick  dating  fh,m  May.  1861,  bit  In  Norembw 
Td  h^?  .n  .  .  """'  *°  '^'  ^'■'^^«*  '"  ""  P"«».  "d  'hen  pk«yet  leare.,  wj 
what  be  had  lent  or  le««d  to  Pradjet    AU  parti,,  ,..»  to  hate  .peculated  upon  ml^' 
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John  Auld 

■nd 

lauent  et  al. 


P' 


Pi  ^ 


ing  a  piano  which  must  have  been  well  known  to  belong  to  a  third  parly,  pav  the  rent, 
and  not  only  the  rent  for  December  and  January,  but  the  whole  six  months'  rent,  which 
is  againstall  jusUee  or  authority,,for,  says  Marcadfc,  No.  110: 

"Ce  serait  aller  au  deli^  de  la  juste  mesure  que  d'exigor  do  ce  tapigCier  qv'il  repondir 
^   des  mecblcs  qu'il  m'a  loues  de  tons  les  leyers  a  Cohcoir  jusuu'i  la  fin  du  bail." 

On  the  other  hand  in  all  probability  Laurent  and  Laforce  imprudently  and  in  the  hurry 
of  business,  rented  the  piano  to  Pradjct,  not  knowing  who  or  what  he  was,  or  whatheV 
he. was  a  landlord  or  a  tenant.    How  can  it  be  said  thai  Laurent  and  Laforce  consfented 

f .  .!.  P"'"'"*"  '^""'"^  "'""'^  *°  *•"«  P''""*'-  T''«y  ""V  *»^e  been  imprudent,  but  was 
HQt  Auld  still  mora  imprudent.  V 

1  ^' *  .Pj'^"**"  «  granted  in  this  cjK^c,  there  is  nothing  to  preveiit  a  lAndlord  after  he 
lias  deliberately  given  his  house  to:  an  insolvent  tenant,  rather  than  l4rt)  none  at  all 
from  speculating  upon  the  facility  with  which  such  a  tenant;  may  getVumiture   from' 
imprudent  tradesmen.'  ■         ■&  "»" 

'-'  NOTE  OF  EDITQR.  .V 

The  secohd  and  third  arguments  in  the  above  cause  in  appeal  were  had  before  the 
late  lamented  Chief  Justice  Lafoiitaine,  and  hit  opinion  was  in  favour  of  tba  Judtnnent 
Tendered  in  appeal. 


4' 


Ir 
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■  MONTREAL,  4  Jem,  1864.  - 

Coram  DuvAi;,  J.  C^  Meredith,  J.,  Mondelet,  J.,  Badoley,  J. 
En  Appel  de  la  Cour  Supdrieure  da  District  de  Montrdal. 


PAPPANS  ET  AL., 


:#. 


tT 


TURCOTTE  ET  UX.v 
SOLIDABITE. 


Appklantbs  ^ 


Intihks. 


-Jno«-..-Que  les  proprietairespar  indivis  de  I'hAritage  hypoth<Squ«  au  paiement  des  arranges  d'une 
rente,  ne  lont  pas  tenus  tolidairement  au  paiement  de  oes  arr«rageB. 

La  d&ision  de  oette  cause  par  la  cour  inferieure  a  deji  dte  rapport^e  dans  le 
■yaie  volume  du  "  Jurist "  page  272. 

Le  Jugement  rendu  par  la  cour  d'appefa  maintenu  la  decision  de  la  cour 
inf(&rieuce,  k  I'exception  de  la  solidarity  c^  avait  6te  prononcee  centre  les  appe- 
lantes.  ^ 

Le  Jugement  de^la  cour  d'appel  est  motive  comme  suit :  I 

La  cour,  considdrant  qu'a  I'exception  de  la  partie  du  jugement  dont  est  ftppel, 
savoir:  le  Jugement  rendu  par  la  cour  suporieure  sidgeant  i  Montreal,  le  23 
ftvrier  1863^  qui  condanine  les  appelantes  conjointcment  et  solidairement  comme 
il  y  appert,  il  n'y  a  aucune  erreur,  oette  cour  confirme  le  dit  jugeipent  sauf  et 
ezcepte  quant  a  ce  qui  suit  '  a 

Mais,  attendu  que  les  appelantes  sent  poursuivis  person nellement  et  non  hypo- 
th&airement,  et  que  leur  responsabilit^  pour  le  paiemi^it  des  arrerages  de  la  rente 
eg  question  n'est,  aux  termes  de  I'aote  i^  donation  jfl  1?  mai  1836,  qu'indivi- 
-J^H.llt^t«»tte«tnk-«mcndantT>rt;et^garaiBTirj^^ 


.;.&-, 
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quo  lu  cour  de  preniiAre  instance  eut  da  rendra  n..nnf  a  „»  : 

les  uppelantes,  a  non  solUlaircmmt  A  paver  «uxT        ,     ^^*™""*'  "*""^'""'«  ^'""»-  •»  -^^ 

Douircet  Daoust,  avocate  dea  „ppelabte«.       -  °""'"*  "'°*^'^^- 

:fl<//e,  avocat  des  iDtiinds.  ..     ^ 
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,     COUK  SUPERIEURE. 

MONTREAL,  €avhil'i8G4. 

*  **''-","  ^omwt  Monk,  J.,  .     ' 

'  ■-,'■■■  ■    ".  4  ''rn-'    '.    ■    "\      ■  ■  No.  964,  ■■      ' 

Dudevoir  vs.  ^«rco^  •     . 

aux  Wens  seulement  de  son  mari  separation  do  Wens,  eUe  sera  «Spar«e  quant 

"  La  demanderesse  ddclarc  ou'elle  se  d^sififn /?«%„  J      '   ■,  ■ 

„  ;■»-,»  pour  ,.«„  ,.„i, , .,  dirrJSpT^trd  r.*  iitriT  ? 

La  rnnr  -^  A  «"i'«'"<^,  «*  fe  jugemcnt  de  la  cour  est  cQmme  suit  • " 

de  »  d.Ld,  ™™  M»lt.  r         "  '^.'''  ^'""•»'>«™»'  l-'dle  «.  d«,te 

a.  j.«4i»  lit™;,:  r'oS,"'  '•  ?'?^''^  "^ " '"-»"" 

*  lir.  e.  dl,  d^pTL-'i"""        '  """ ""  ■""'■■"""  f"*  ""J""'' 

•  Autorit68  cities  par  les  intimes.    Loml  I}<    i    ♦!♦    7 >    ,„' -i^  ^ 

de  la  8olldarrt6,  «08.  58,39^^.^  '     *"*''  """"^  ''  P'  ^«-  S^^  centra,  ^ir^ 
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.-' 


MONTREAL,  30  AmiL  1864. 

Coram  LoRANOKR,  J. 

No.  2307. 

,  Monattesse  vs.  Christie. 


f 


Jcoi.:-Que  I.  po»«!MjoD*  litre  civil  d'unh*5rltiM{e  en  faveur  duquol  11  exlite  uae  servitude  e«t  un 
tltreguffiaantpourJoulrdecettegcrvltHde.  .,  • 

20.  Que  4an8  Vespice,  le  ddfendeur  ayant  m  le  droit  du  doma/deur,  lea  frals  dolvent  fitie  HgU 
•       p«r  la  nature  de  I'aotlon,  et  non  par  le  monUnt  des  dommagea  allou«i. 

II  s'agiten  octte  cause  d'une  servitude^ft  laqueUe  la  terrej)08sedee  w^  \» 
«i   dennandeur  a  droit  sur  celle  poss^dde  par  le  ddfendeur.  7    V  \  ' 

Voici  le  nJsume  de  la  ddclaration  da  demandeur.         J    -^1-^ L- 


Via  acte  recju  k  Veroheres  devant  Mtre.  Geoffrlou  et  son  confrAre,  notaires,  le 
7  Janvier  1858,  Meqsire  Olivier  Braneau  et  Adolphe  Malhiot,  tant  en  son  nom 
que  comnie  procureur  de  Charles  Malhiot,  ddclarerent  qu'ils  ^talent  propritftai- 
TCP,  savoir :  le  dit  MessirrOlivier  Bruneau,  d'une  terre  designee  a  I'aote  sUsdit 
ct  Is  dits  Adolphe  Malhiot  et  Charles  Malhiot,  d'une  autfe  terre  aussi  designee' 
au  .lit  acte,  et  qu'ils  n'avaient  aucun  chemia  pour  communiquer  de  leurs  dites 
%    terres  au  chemin  dela  reine.  . 

Les  parties  convinrient,  en  consequence,  de  se  transporter  un  droit  de  passage 
sur  leurs  terres  respectives  et  stipulorent  que  les  ponta  et  Tentretien  des  dits 
chemins  de  passage  seraient  k  14  charge  de  ceux  sur  la  proprKte  desquels  ils  pas- 

Le  defendeur  acquit  de  son  c6t^  "c^^.  Malhiot  ct  de  Dame  Rosalie  Bru- 
neau,  son  epouse,  la  terre  chargde  de  rsfervitude  sus-mentionniJe  envers  la  terra 
ced^e  au  demandour.  Dans  .I'acte  d'acquisition  du  ddfepdeur,  les  vendeurs  de- 
clarerent  ne  connaitre  aucun  autre  servitude,  qu'un  droit  de  passage  k  pied  ou 
en  voiture  sur  la  dite  terre  en  faveur  de  Pierre  Monastesse,  le  demandeur  en. 
<jette  cause.  , 

'VLe  defendeur  n'a  pas  ehtretenu  le  chemin  en  question  de  maniere  k  ce  que 

le  demandeur  pfit  y  passer  •convenablement. 

■y  ■  Les  conclusions  de  la  d^lai;^ation  sont  les  conclusions  ordinaires  del'actioa  , 

jon/moiVc  aveo  une  demande  de  doraitiages  de  £100,  que  le  demandeur  pr^ten- 

Tdait  avoir  souflerts  en  cons^iuence  de  la  negligence  du  defendeur  a  entretenir 

le  chemin  en  question. 

A  cette  action,  le  defendeur  a  plaide  par  une  defense  en  droit  qui  a  M 
debout^,et  par  une  exception  peremptoiraqiji  contenait les all^gufe suivants : 

Le  demandeur  n'a  auciin  titre  a  la  servitude. 

Si  telle  servitude  a  exists  chez  ses  auteurs,  le  demandeur  n'est  jamais  devemi 
lenr  ayant  ca^ise  relativement  a  telle  servitude,  et,  de  son  c6te,'le  defendeur  n'a 
jamais  assunie  la  charge  de  telle  servitude  envers  qui  que  ce  soit. 

Si  le  demandeur  a  dfoit  a  une  servitude,  g#,ne  pent  6tre  qu'ii  un-droit,  de  i>as- 
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;|Ud^ffende«r  n'.  jam^i.  „.«  d'obstaole  au  passage  du  demandeur  Bur  sa  tem,    Mon^ 


,*-< 


^'*4 


'X"' 


snsdite. 
Toute  la  oaufie  se  r6dmt  dono  k  dejw  questions  • 
^>.  Le  dettiandeur  fuit-il  voir  qu'ill  un  titre  i  la  servitude,  ot  q^el  est  ce 

2o.  Lechemin  en  question  a-t-il^t^entretenud'une  maniAre  convenable  2 
Question  de  droit ;  v«»»u»uio^ 

QuMtion  de  fait.  .        .  " 

ta  .«  rT'     ^'^T*^'*  e»B«it<,nu'en  supposant  qu'U  n'en  eOt  pa^  eu  "n  vertu 

tenurnr^***'^^' '"''""^"'/"^^^^  le  demandeur  a  I'appui  deuces  pre- 


Noiivaftu  Ofesgodets,  vol.  ler,  p.  257.        '"     "       ' 

Domat— Lois  civiles,  vtfl.  ler,  p,  329.  *  ,       '- 

Gujrot—R6p.  de  jurisprudence,  Vo.  Servitude.  .  •  ' 

Decisions  (^tribunaux  du  Bas-Canada.    Vol.  7,  p.  257.     '  •      '     ' 

.   •     Quant  a  la  q^fiiion  de  fait,  relative  a  rentreticn  diT^chemin'en  question,  ia 

t  a  orSTne  1  t  "'^'^  ^^  '''  ""*'^*^""  "^'""^  "-"^  -venaul 
11  A  .^W^"".^^  '""*"'"°  '""■  '"  l^^^'IS"  de  savoir  si  les  frais  do  la 

cause  devaient  fit^gis  par  la  nature  do  I'actio'S  ou  par  le  montant  d^  doii! 
mges  que  la  cour  juger^t  a  propos  d'accorder  au  den,an^eur.  '     ' 

JrTn.V^T'  ^^^'^f  "•^^^  '^P«»<i'*  ^««  la  cour,  en  accordant^es  domma. 
ges,  reconnaissai  par  la-meme  son  droit  4  I'entretien  du  chemin  •  que  le  recon 

ITJ'?  ^^r^^^^<-^  droit  au  chemin:  qu'il  TsuJcolr 
L^^demandeur  n'ava.t  cl^^s  d'autre  moyen  de  jouir  d,  son  droit  et , 
f  ^e   onsacrer  pp  la  oour  qi^tion  confes^i^.  et  c'est  eette  aetion  qui  _ 
r^g^lcs  fraiset,,on  point  le,Jitantdes;ioa.mages  qui  n'en  sont  que  IW 
^2  q«'«l'^e°««PP9«ant  mg^eque  la  cour.n'aceorderait  pas  de.dommages, 
S.         "?rf  T' '  te  droit|M  demandeur  a.rentreSen  du  chen.io> 
d^^ndeur  ayant  „i^  le  dro^t  du  deni&ur,  devait  6tre  eondanin^aur  frais. 
ti-suit  le  jugement  de  la  cour,  rendu  le  30  avril  1864  • 
"  La  cour   considerant  que  par  i^c^e  mentiortne  au  "libelld  de  la  demande 
Zet:!^^^^  ''  ^tjAvier  Wl  huit  cent  cilqua^Td:; 
rLdrt.^        "''  Bruneituet  Adolphe  Malhiot,  Ecuyerles  aut^uri 
T*  r?  VWIT  '"  respectivement  possedees^et  d^rites  au  dit  Ubelle 

haS  1  jT-'^^f  ^i'entretien  de  ch«,un  des  propri^'res  de  rinimeuble 

at  rl  •!    ^       t  P*''*^'  ''"'''*"?  '^'''S'  «  constitu^Tne  servitude  r^ll« 
JgL|hentagii>os8gdJ.pnrkm^ 

phe  Malhiot  ou  ^ses  representants,  possesseurs  i.  titre  civil  du  dit  h<5ritage  et" 
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W^L 


s> 


rdciprnqUcment  sur  I'imtueablc  poBsddo  par  \e  cUt  Adolpho  Malhiot  en  favour  d« 
dit  Messiro  Rtn<5  Olivier  Bruneau  ou  ges  roproseutaQls,  pos'scssoura  du  dit  h<5ri- 
tajjo  au  momo  litre,  laquello  servitude  a  suivi  lea  dits  li6ritogc8  on  quelquea. 
ninins  (ju'ils  aicnt  pasK5  ou  passoroftt  tl  ravonir,jja8qu'u  eon  extinction  I^^alo  j      ' 
'      "  Con  sill  <5rant  quo  Ic  dcmandcur  et  lo  deljjndcur  sont  possesseufs  ii  titre  civil  , 
dts  dita  Ldritogef,  Ic  demandour  de  celui  fmsodi  par  le  dit  Adolpho  Malhiot  et^ 
cousoils  et  lo  de^'ndeur  de 'celui  qui  fut  posst'd©  par  lo  dit  Messire  Reno  Olivier 
Bruneau,  et  que,  oonformouicnt  aux  dk>ita  quo  lui  a  oonrdrda  la  dito  servitudf 
et  son  titre  d'ucquiaition  (lu  dit  immeuble,  lo  deniandeur  a  eu  depiys  sa  pouftoo!- 
sion  commcf  il  I'li  encore,  le  droit  d'exiger  un  dfoit  de  passagd  u  pied  et  ea  v^i< 
ture  en  favour  do  son  heritage  sur  rheritago  du  defcndeUr  ik  rentrctiien  de  oo 
dernier;  ^  •  > 

'I  Considerant  qu'en  defense  jV  la  prdttsnte  aotioq.  inteivtdc'  pour  faire  confesscr  , 
la  dite  servitude  on  droit  de  passage  ctit,  faire  condamner  le  dofendeur  -X  livrer 
CO  passage  et  H  rentrotcnir,  lo  dit'defendcur  a  nie  la  dite  servitude  et  le  droit 
du  demandour  ili  icelle  i'       ""      -       *  " 

"  Cobsiderant  qu'il  est  en  pi'euve  quo  le  d<5fendeur  n'a  point,  pendant  le  prin. 
temps  et  I'etd  mil  huit  dftnt  soixante-trois,  entretenu  le  passage  ou  chemin  tk  pielt 
et  en  voiture,  que  le  demsndeur  avait  droit  d'exigerldo  lui  et  qu'ir  a,  par  hi 
causd  au  dit  dtSmaudeur  des  dommages  s'clevant  -X  dix  dullurs  et  qu'il  y  a  lieu, 
en  sus  do  cette  condamnation  ik.  ces  dommages,  do  deolaner  et  fuiro  confesser  la 
dite  servitude  ;*  .  ^  ^  ^      ^         * 

T  A  ddbpute  et  ddboiitc  lo  dofendeur  do  ses  dtSfenses,  faisant  droit  sur  la 
demande,  declare  la  terre  possedee  pur  le  defendeur  char<>ec  d'un  droit  de  pa.s-' 
siige  A.  pied  et  en  voiture,  a  I'entretien  du  dit  ddfendeur,  e|i  favour  du  demandeur 
ou  sea  reiprdsentants  comme  possesseurs  civils  du  dit  heritage,  condamne  le  dit ' 
defendeuir  h  entretenir  le  dit  chemin  d'uno  iiianiire  convenable  i  I'avenir.  Et  le 
condamn^  tl  dix  dollars  du  cours  aotiiel  de  cette  I^rovince  de  dommagea  et  intc-^ 
reta  civils^  le  tout  avec  ddpens,  etc."*  Juge'ment  pour  le  Demandeur. 

Senecal,  Ri/an  et  DeBclle/euille,  poat  \e  demaadeur.  :    .. 

2)o»(^re  c<  D<WMs^,  pour  le^ddferideur.  .' 

(D.  H.  8.)  .  »--  . 


•\ 


^*-^ 


MONTREAL,  30  AVRIL,  1864.  ' 

Coram  Berthelot,  J; 

.  .,  No. 2191.  ''^;.  _    '      ■'     . 

;  Hibert  dit  Lambert,  vs.  Xaeotte  et  Jodoin,  Interoenant  et  Oppoaant. 

JuoB:— Quesur'preuve  qu'il  y  a  errear,  quant  aunom  dunotaire  et  quatttA  la  date  d'obligatioD  . 
'  mentionnte  4|g  Certlflcat  du  Iteglxtratenr,  produit  avee  le  rapport  du  Sb^rif  «ar  un  writ  (le 

terrls  ;  la  cour  ordonuera  au  Kcgistrateur  d'a'6iender  son  certiflcat  on  faisant  un  rapport 
'•   '  Bupplimentaire.t  •    '  ^ 

Le-^3  mars  1864,  Pierre  Jodoin,  intervenant  et  opposant  en  cette  cause,  con- 
testa  le  certificat  du  Begistrateur,  et  dans  (ses  moyens  de  contestation,  il  all^ua  ■ 
inter  alia  "  quo  le  dit  Rcgistrateur  mis  en  cause,  a,  par  M.  Mignault,  son  depute, 

V  '■ T  -^ : : t ' — ■     ■ 

'VideHiL.C.R.  p.  134,  Ranger  YB.  Ranger  et  Valoit.  .  i^- 

Un  appel  a  6t6  interjeto  du  jugement  rendu  en  cette  cause. , '    ' 

— t  Vide  S.  R.  B.  C,  chap.  30,  sec.  19.  "  *  '  , 
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•'^> 


ir^bert  dit 
I*mbert, 

'  Jodota. 


^, -/■  y  11^7 

i  «  Sif  H"""'i"r';  t*"'"»?  •'i' «"•«««»*.  P-r  I«i  fourni  suivnt  la  loi,  .« 
'  l2!^^*  ?*/;? 'o^  '•  '""'•'*  obligation,"  (o'est-i^ire.  (,ne  obligatioa  cOn^ 
'  T     ^T  V"  23  aoftt  1842.  par  le  ddfendenr,  en  faveur  de  F^posant, 

pardevan^ Mt«  Lappare,  pour  £87  15«. 2d.)  « absi  enregistrde,  ou  a'ila^oulu 

e  le  y  est  d^s.gn^o  ee  dtfcwte  d'dtfe  maniAre  informe  et  incprrcotel"  Le  Re«iB! 
trateur  mw  on  cause  .^^ondit  entr'«it«,  ohoses,  ^.  que  B^Siniment  Tobligalon 
n,ent,onnde  nu  nun,ero  deux,  au  dit  certificat.  ost  c6rr;.ton.ent  designee,  et 

ainsi  que  le  d.t  mw  en  caus^l'Mablira  lorsqu'il  en  sera  rcqul  " 

La  preuvo  »ya„t  6t6  ftite  de  I'erreur  allogfi^e  par  I'opposant  Jodoin,  dans  ,a  - 

estniotiT^^u  long  comme  suit:  fc 

La  couvapr^  avoir  entcndu  le  demandcur  et  le  mis  en  cause,  aussi  bion 
que  e  coutestapt,  sur  la  contestation  par  lui  faitedu  eertiflcat  du  riegi^L  r 
.    d«  et  pour  le  conjM  de  Chamblj,  annexd  au  writ  d'execution,  6mand  en  cette 
,  ca„Hc,  e  rapports  le  26  fiSvrier  1854,  avoir  exa»i„d  la  procedur  ,  les  p^cL  ^  o 
duitesetpreuveet  avoir  sur  la  tout  delib^rd;  ^  piwoes  pro 

Considdrant  qu'il  appert  park  preuvb  etla  procedure, que c'est  par  uneerreur  ' 

de  la  pr^ntation  au  bureau  d'enregistrement  du  eomtd  de  Chambly.  de  1 'obli- 
gj..onpl.od„.t^^ncetteeausepa;ie  contestant  le  23  mrs  1842   sLt     u„e 

.Tcs,  par  Joseph  Gns6  au  d.t  Pierre  Jodoin,  pour  la  somme  de  quatre-viLt-sept 
J,u,s,  qn.nzechelins  et  deux  denies,  avee  hypoth^que  sur  les  deuxtZeuWe 

2Tt-l    -     :  f^-'  ''•"•  ^"'''^  ^'^•«''«'  ^"  I^egistrateur,  du  numto     ' 
d  ux  d  .celu,  poar  t  gtre  en«gistr<Se  par  8on.n,.i™,_qu'elle  fut  mentiondrau       ' 

■^20?     T  l^T'"  *^"'  ^»r^«fem,nfeet  de  fait^  eDregistrde.~le  ^it  jour        ' 
20  novembre  im,  comme  ayait  6t6  passee  le  23.aoftt  1843,  devLnt  L  S.  Ma  1 

^n^son  con  r^re^otai^s;  cequi  dtait  une  erreur  seulement,  qu^^^^ 
.    da  notaire,  qu.  ava.tgard6  la  mmute.de  la  dit^gation  et  4  la  date  d  Ji^      ' 

.Wes-Bt,  «»1,te.d.spos,t.on8  du  chjp.  59,  de  la  236me.  Victoria.  Sections  8  et 
12,  et  la. section  6  de  la  25dme  Vietoria,  chap.  25,  x       '  '"'         °  «*      _ 

-'     Ij.  cour  ordonne^  dit  Thomas  Austin,,  Registrateur,  mi,  en  arase  d'amen-'  ' 
der  lecerfficat  par  lui^en  cette  cause,  en  date  'du  .28  ft  rier^S   e^Z   ' 

.relrt'"''"''"^^''?^^^^^^^  fa-nt  m|^  de  la  ;r^sentatiou.jii:e    ej^l 
trement  par  sommaire  de  la  dite  obligations,  aottt  1842rSiivaWertiSt     « 
par4ujdonn,an4o8^el.dite^|Kgationend.ted^  #    ^  'V' 

J^Z'    '"^"^m^^^  suppldrileut^re  5\i-  ^ 

'"^tST"^  J«n  jugettient  renau-par  la  Oour  Supdrieure,  si^ganti  Mo£ 


c 


<  \ 


': 


J! 


'^  Vu 


^u!t^2Z^^^''f"  «««ntWnee  aa  numWdeui  (iio.  2,f  de  monMSiF~ 
fil*  en  cette,  cause  ef  enreglstr^  par  sommaire  1,  20  nyvembre  l&43;esUne  obU. 
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COUR  SUPERIEURE,  1864. 

"  gution  recue  devant  Mtre.  Lappure  ct  sun  oaiifr^io,  notuires,  &  Montreal,  lo  23 
'*  aoQt,18-f!3,  pour  lu  Hoiuino  du  £87  19|||||^|l^^^v:%t  ({vtcy^'ost  pur  errettr 


dite  obligation  est  uicntMii 
d\i  23  iioQt  1843,  et  oouuiio  u 

notaircM. 
'pRici'inf,  iivocijl  du  (ttbtbstaii 

fit  !••)  '*,l¥' 


Banc  <$bint  en 
-tin  ot  8on  oon- 


AUDET  DIT  LAPC 


^  ^  •<. 


ERB, 


Opposahtb 


OpPOBAHr-UoNTKBTAHt.     , 

4  «a  femine  pib  leur  oontrat  de  marlafte,  et  Misi  et 
cr^ancieni,  ne  peut  pan  eti4jhuvndi()u6  par  la  fbmme 
«r  suite  et  4  ratson  du  d^faot  cTinslnuaUon  ou  eofe- 
^ilanB  lea  d^lais  preacriti  par  la  lol  t 

ire  inuiuuer  ou  enregiatrer  tel  contrat  de  mariage 


j^(4)ue  limmenble  donnt  par>lfl  mi 

vondii'lur  le  fiari  i  la  pi>uriuito  4e. 

par  Ba  d<>inande  en  tiuIUt<^  ctb  dicq  * 
mt       ^liitreBgtfiil  dece  oontrat  de  marlaj 
r     »   T  ^>   2o.  Quepkrtantia  femmeeattiiiDue 
V^     '  *        duiant  le  mariage.t  '    . 

,Le  19  qcptcmbre  }o62,  JDui^e  f^ii^  Labossidre,  I'^pouse  da  defendeur, 
produisit  ttne'demande  en  iiullit4  de"d^et,  alleguant  quo  par  leur  oontrat  de 
moriai^e,  jea  data  dii.2l  ^epimitire  lup^^AIice.  C.  Brin^N.P^la  ddfiendaur, 
^'  (|n  considjeratioD  de  la  bonne  ainitid'  l^i|  portait  i.  su  future  eponse,  lui  fit 

'^^doneition,eD^leine  pippri^t^  d|C[  la  terro. 'saisie  et  vendu  sur  \o  ddfendeur, 
"  ^'ijpici  par  la«loi  du  pays  et  lesusdit^im^rat,  et  auss}  par  le  fait  da,mariage 
"  o|Hitii^t<$  enXx6  elle  et  je  defendcut,  i!  V  6td  etabli  une  communaute  de  biens 
"  fehlft-'ea^fOt  en  vertu  du  mome  contrat  de  mariage,  la  dite  opposante  est  deve- 
"  noe  kvpropriibtuire  en  possession  de  la  dite  terre."  ' 
Ell^  ail^guait  de  plus  que.  le  defend<^r  &vait  conlsenti  diverses  hypothdques 
>  doi^^il  avaitgreve  oette  tejrre,  et  c«i  |lll<$galcmcnt,  et  I'aurait  laii^d  vendre  et 

'd^cri^ter  altos  adopter  aucun  proced^  pour  la  protection  des  droits  et  privileges  de 
son  Spouse,  et^u'en  consdqUenoo  elle  f^it  demandd  une  separation  de  biens.  . 
^i«!^posaiit  Maillet  cohtestia  cette^di^iiiide  en  nuUitiS  de  d^retfaite  en  forme 

h'd'oppositieq.^sur  le  pribcipe :"  que  Qe  liontrat  de  mariage  n'a  jamais  &t&  insinu^ 
"  ia  registres^f&SHQsinuatiqns  auGreffe  dela  Gour  Sup^rieure,  dans  le  district 
"  de  Montreal,  dans^^s^limites'duquel  se  trouve  situ^  rinimcuble  susd^sign^ 

/<  oi  dans  att$an'  autre  distri(!^"     It«IIi§!iuait' aussi,  V  que  le  dit  oontrat  de  ma-. 

f   ■       ^-  ^■■-  '- \r   /^o,^Ci'^   i^'  •  •' ^ — —  ^ 

*'Le  iVWjp  1864,  SAitb,  i:  nn  jugein^flMH|pit  rendu^ur  la  contestation  du  dentw)-,  '^' 
deur,  ^pir^s  preuve  faite'et  exparie,  "  ^^^^^et  adj«i^ant  que  les  hypotb£que#  qp||^- 
•'  Uonneea  au  dit  certificdt  sous  les  ^j^^BK^^)  ^968  «t  2565  n'ont  jamais  «xiat6^^^ 
^  propriety  vendu  par  le  dit  ||M(^j|HKlxei    cause,''    et^  en    consequence  la  cour  ; 

ordonnS et enjoint  au  Prothonj|p||^^^te  ,cour^  pi^eparer  un  jugement  on  projet 

de  distribution  des  deniers  pi 
tt  ^yard  aux  d^^  hyyMTlh^ues." 

Mr 


t  Vide  a.  R.^,  U.  chap.  3?,  sec 
X  Chap.  37,  *S.  R.  B.  C^.  sec.  32.    ' 
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vfc. 


'  nage  n  a  <5t6  enregistrd  V^uo  le  o.u  yer.  le  12  Beptombre  dernier,  o'esU-diro 
r        TT"*""  '"  •'*•-->«»»"»''  par  1.  loi  Jour  rinsi«.a.io'h  et  enr^' 

..  rZ  f  !.  t""'""  T"  "'f''  '"^•"^  "P'^" '"  '""^  "*  adjudication  faiW^par 
e  Sharif,  de  1  imnieuble  8U8dd8ign.J,  en  vertu  d'un  brcf  d'cxecutiou  dman/en 
lit  pr«58ente  cause,  laquelle  vente  a  ea  lien  ie  dfi-sept  juin  deruier 
•      _"  Que  noDobstant  la  donation  contenuo  «u  dit  eontrat  de  mariago,  le  d6fen. 

..  S 1  vl"^T  r^T'  *  ^"^'^''  "'"""«  P"'P"«^»~  '«  ^'^'  •""-^"ble  jus. 
"  qu  &  1  ^poque  de  la  dite  vente  ot  adjudication. 

"  Qne  par  suite  du  defaut  d'h,4uation  et  enregistrement  do  la  dite  donatio^ . 
contenue  au  d.t  ooDtrat  de:«^iage,  1«  dofendeur  a  p«  yalablomenri.lie„er  ou  ' 
hypoth^uer  le  d.t  mmeublo  et  1.  dite  donation  est  nuUe  et  de  nul  effet  quant 
4tou8lescr^ane.ers  du  dofendeur.  porteurs  d'hypothoques  s«r  lo  dit  imoieu. 
ble  susd^signtf,  dflment  enregistr^es  avant  la  dite  vente  et  adjudication  et  avont 
"  lenregistrenient  du^dit  ooHtrat  de  inari«ge. 
••Que  I'hypotfeftque  du  dit  opposant  et  contestant,  sur  le  dit  inimeuble  sua- 
disigntf,  remonte  au  deux  ddcembre  mirkpit pent  einquant^neuf,  ainsi  qu'appert 
•i^son  opposition  produite  on  cett^  cause  et  aux  pieces  qui  raccompagnent 
Que  la  vente  et  adjudication  du  dit  immeuble,  faite  sur  le  dit  defendeur 
pendant  qu  .1  poss^dait  le  dit  immeuble  et  avant  I'enregistrenient  d^t  con-' 
trat  de  manage,  est  bonne  ^  valable,  et  que  la  demande  en  nullit^lT^t 
"  par  1  ppposante  est  mal  fond^," 
Apr^  audition  des  parties  sur  le  m^rite,  la  cour  a  ddclaW  la  femme  d^cLue 
Jeses  droits  de  prof^idte  sur  cette  terre,  lui  r^servant  I'exeroice  de  ses  droits 
hypothdcaires  s  .1  y  a  lieu,  et  elle  a  motiv6  son  jugement  commQ  suit : 

The  Court  having  W  *he  said  opposant,  Louis  R.  MaiUet,  and  the  oppo- 

sant,  Dame  V.rgin.e  Labossi^re,  by  their  Counsel,  upon  the  merits  of  the  op^ 

t.on  made  and  fyled  in  this  cause,  by  the  said  opposant,  Dam^e  Vitginie.  Labos- 

"^'"  J  having  examined  the  proceedings  and  proof  of  record  and  having  deli- 

"  berated  thereon ;  •  .  ^    "" 

"Considering  th?t  the  said  opposant,  Dame  Virginie  Labossiere,  hath  faHed 

^T      A  r/ ? ■'  "    P'^P"'^  •"  '^'  immoveable  sold  by  th/said  sheriff, 
'  on  the  said  defendant;  ,  ^.         .        .     \  ' 

-And  furjhw,  considering  th&t  the  donation  made  in  favour  of  the  said  Dame  ' 
Virginie  Labossiere,  by  her  said  husband  under  the  contract  of  marriage 

ZTt  "\V*^*'^^"  '''f'  '«  '''^og^*^-  of  no  effecl  and  inoperativels 
against  all  third  persons,  by  reason  that  the  said  marriage  contract  was  neither 

"^|«^g«^'«'*  -"oo'ljng  to  law,  anterior  to  the  enVegistration  of  the 

ft!rltS^'Sf.*'T*"'  **"'"'*•     '^^^  ^"""^  ^^^^  """tai"  the  contestation 
'  ^  Viirlr  ft  Raphael  Maillet,  to  the  said  opposition  of  the  said  Dame 

_  yirginTfeLab^siJre,  ,n  nuK^^^rfe.rfecr^  and  doth  dismiss  the  same  with  costs]      . 
*  '?*'7 'J  *^«  satd  opWBan^  ^atqe  Ti^in^  Libossi^re,  her  rights  suchas  the^ 
my  be  declared^  Jlon  tht^ubsyia^j^p^sitidii  and  obndusions  on  the 
*  "distribution  of  th6  poneys  noi^rore  the  Coirt  according  to  law." 

Contestatipn  maintenue.'  ^ 


AiiiiHtdit 
N'ornwDd. 
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mi 


J.    .         T>    5..         >■       j~   *" Je  Dame'T.  LabossiSre. 

//ono»  e<  i^onoh,  a^vocats  de  Maill(jti>  ^  ^  A.  ,     ^ 

(P.B.L.)     ,         ,■      -■-      #*-/*       V   -V  ■       '      .     ■    ■■^."        ■      ■ 
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MONTREAL,  2TJUIV,  1864. 
Coram  Monk,  J. 

No.  IMS. 
DurKarme  vi,  Mnrrimn  it  al.) 
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•looa;— Que  dam  l'o«p/c»,  \m  d^fl'iiM'ii  do*  cKTondourn,  nyndlci  *  U  eonnlruellon  ^'una  RgllM  nt 
Siorlatic,  no  |H>uvpnt  Mru  r*>Jet6<>t,  Hur  lo  |>rlnei|N!  qu'lta  n'out  pat  A(^  iiitorlt<iit  par  la 
paroiiMfltiie^tfleiidn)  '^ 

Le  dctnandcuf,  aynnt  aotionnd  leu  defondeura  potff  le  polcment  done  ftomiun 
do  £166  15ii.  JOd.,  balance  du  prix  stipuM  on  un  mtknM  notnrid,  intervenu 
^entro  laict  ioa  ddfondcurs,  on  Icar<}ualit<$  de  Hjndicg  pour  survcillor  la  cons-  ^ 
Icuotion  d'uno  (ffjllMi  et  aacristio  dnnn  In  |>nroi.<4HO  do  8f«  Qnbricl  de  Brandon,  <!u8  " 
der^iors  pluid6rciitj|ue  pur  suiro  do  la  defcct^ofliW)  dcs  ouvroge?^  I'dglisd  ot  lo 
saoriBtie  nienacoDt  ruine  ct  dnivont  in<^vitablenieni$tre  rccbnstruitcn,  et  oe,  auz 
riBqucsct  perils  du  'duiuandeur,  ({ui,  ooiiimo  entropiA^ncur,  est  rcaponrablo  durant 
.   diz  ans. 

Loa  ddfcndcura,  A  uno  aascmbkJo,  tenu(|  par  cux  ootnm^'fij^dics,  avaiont  r^aolo. 
do«e  d^feiidre  ot  df'repouaHc^,  Taction  du  demandeur. 

Lea  parties  avui^nt  <Slo  cntcnduca  aur  la  dofcnae  au  fondd  en  droit  qtH'iJU 
renvoyee  le  30  avril  1864,  et  lu  oau«e  ctait  inscdte  a  I'enquSte  pour  le  ler  juio 
^  1864,  lor8<|ue  le  demandteur  fit,"  le  ^2  jujn  1864  la  motion  aulTaote :. 

"  Motion  de  la  part  da  demandeur.  que  lea  defenses  prpdoitea  en  oettQ  cause 

*'  par  lea  ddfendeura,  aavoir  ^  deux,:  exceptions  pirempteire$  en  drjait  perpitueliet 

'     "  et  une  di/enseaujonds  enfuit",  8oien|;  rejetd'eefde  la  procedure  aveo  depens,  et 

"  lea  parties  retablies  dans  le  meWe  i6tat  oik  elles ^talent  avant  renfiliii^  des  dites 

"  4<^fenaea,  pour  raiaons  k  d<$duire;  ei'  poiir  ontr'autres  lea  auivaDtea: 

"1°  Faroe  qu'il  n'appcrt  pas  par  la  procedure  ct  qu'il  n^j^t  pas  mOmoallegu^l 
^'  dans  lea  ditea  d^fensea  que. la  paroiase  de  St.  6ab(iel  de^^Prandon  a^t  autoriae 
"  lea  dita  defendeura  co^me  syndica,  daqf  jine  aasenbleie  r^gulidrement  oodto- 
"qu^o  «t  tenuea  cot  effet,  k  ester  en  jugw^t  et  4^onte8ter  lit  presente  jeman- 
.,"  de,  aux  riaquea  ct  pirila  d*e  la  paroiase.  ^  "  -'l- 

p       "  2°  Parce  qu'en  I'abaence  de  telle  autortaatiiDii,  lea  dita  d^f(i^|ideurs"n'ont  pas 
-»  ''  quality  pour  se  d^fendre  ^Japrdsente  action,  et  en  faiaant  une  conteatation  ou- ' 
"  trepaasctat  lea  pouvoira  a  e»x  conf<grds  par  la  Joi.      '  ,  ,,  "^     . 

"3°  Parde  que  malgre  pmaieurs^ntativea  faitea  par  les^lita  ayndioa  pour  Be 
"  faire  autoriaer  par  la  paroiaae,  elle  s'eat  refus^e  daiiia  pluaieura  aaacmbl^a  de 
'"  contcater  la  iKSclamatioa  du  demandeur.  .■  <  ' 

u^o  Parce  que  le  diemandeur  ayant  oru\^de  boniie  fpi  jusqu'apr^s  (a  eonteata-  „ 
"  tion  li^e  en  cette  cau^e,  que  lea  ditg  defe^deurs  ^iaieat  rdgulidrement  autoria^s 
I'  par  la  dite  paioiase,  et  n'ajant  apprie,  que\  poat^rieurement,  a  la  dit^'  co^teita* ., ; 
\r  tion  que  tel  n'etait  pas  If^cas,  comme  il  apperi  a  son  affidavit  produitap  o^fte 
'^i"  cause,  il  ff  droit  darecpurir  tiu  proaent  |iQyen  pour  aauvegarder  se»iat^rdts 
« et  Q^tenir  jiiatic^}]*  »         1',,  V       ,''   -      "     ?  "i^ 

R.  Boy.— Lea  syndics  ont,  par  le  chap.  IS^sec.  16  dea  St'atuts  R^fonduada  Raa- 
Oanada,deg  pouvoira  HmitdaquUls  ne  peuv(fftit  outrepaiiiaer^  lis  aifwldelega^  par 
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;coti«ationetl4.pr<Slovor,-mairfiliini^«ontp«auterW.4citere^^  Uu«h.,.^ 

...  ,r^aW  .ulon«.«  d«,,-  u..„  ...elide  I^-lL„tt„L7:W^/^^^^  "'"'""  •*  ••• 
Cbia  e«t  conforo^o  .1 «,  qui  m  pr«tiqu«it  on  Fr,„oo  «ou»  r«„cre„  dr-it ;  Po,. 
.       mt  qu,  IcH  «yo,hp»  ou  odministratcurH  do  par«i«,««,  c«mu.u,.eH  od  autrcH  corp«/ 
nop0av(ueutplaidorcnjugomontMiu.Hnu(ori«uHon.  -  '    , 

:-     Fn^OMftyillo— Coroinunaultra'Imb.  p.  202 1!^  200.       .  •         ^  '  ,'     *      • 

Pigeou,  1,  p.  79eta4.  '       '  /  " 

•■^  Ljfloi^bo-fteo.  de  Jur.  vcr.Oem.utu..  .IM.ab.  p.  119.  co  dernier  orto  Ndron," 

JouftHo — Paroissotf,  p;  173-220.'   ,  .  *    . 

II  68tvraiqu«oott<,, motion  aurdtdftOtrordgulicromentftit^  "        .      " 

>»  ddfenneH  a.u«  le  demandour  produit  un  affidavit  conntatant  qu'il  a  Ignor^ 

paro«8o,  ot  quo  o  est  un  doa  apdioH  lui'  n.Ome  -qui  lui  a  annonco  qu'ila  avaient 
ooDV^uo  de,  aa«e,abl,fo«  pour  bo  fairo  autoriaer,  n.ai«  quo  la  paroL  a'y  dtait       : 

«„f^" w ""*'' ^""'  '"^<^««''««'-'-Le8 Hyndioa  ont produit  «ne  rdsolutfon  par 
ew  prise  *|p  une  aswmbWo  par  cux  tenuo  lo  JG  avril  1864,  par  laquello  il.  ont 
ddclard  qu  .]«  entendaient  rdaister  u  la  demnndo  du  domandeur  et  copteatlr  2 

justifiable  A  lour.,ppo8er  lo  ddfaut  do  I'autoriHatiop  dcadmbitunta,  lea  ivndica  »  ■ 
•     serajent  tout  au  plua  respotjsablcs  p^mnnelloment  d|wuux  frais  oooa«ionnd»      "• 
.par  leuncont^Htatwn,  ^ans  te^caa  oA  elio  scraifc  ^onsidfired  mal  fondio      Ceci 

n  intdrpsae  auounoment  lo  demandeur  qui  no  peut  otro  rcf Mttiper  du  droit 
"  tZT'   ^''/^^""^  d'autorisatioh  par  la^parbisse  n'e.nporl?Si.ullit<S  de  la 

!nT    T!.  ,r "  r"*l"'  ""'^^  '"  eonsequonce;,  <,ar  co  n'cat  pas  on  Baa-Canada        . 

une  nulhtd  dordre  publ.o  comme  cela  e^^iato  maintenant  en  Franee  pour  lea 

Bioohe,  vo,  autoriaation— ooainiuiy^action>  ^ 

Ed  adrtcque  le^ugemcntqueledemundeurpbtiendra,  at  aadefflande  est  jugdo 
b^en  fondde.  pourra  toujoura  etre  rendu  exdcutoire  tant  contre  lea  syndics  que 
oomre  la  paroisae   ot,  eonsdquement,  il  n'a  aucun  int6ret  a  faire  rejete/ lea 
^  detenses  des  d.tendeurs,  ' 

.•/•fer  (^riam—Al-tet  an  examinatiaa  nf  tl.«  n..tl...JMMk.ed  to,  the  Court 

IM  public  under  tho 


II 


.■*•  r 


\ 


■After  an  ezammatioa  of  tho  autho.. 
not  think  that  this  would  be  considered  a  mutter 


•'  parTdria  dJSI^^T^^   !i^  K T"*'"*"'  "'  ''''*'  communaut^s,  quMl  ne  lour  aoit  ap^         ^  : 
"  mlli^rlniiT  ■  '''"'  ''*'"'*"*''  ^  P'''"^  *>«  nullite'  deB  procedures  et  des  LgL        -"        v^ 

n^alL  u     V"  «'»'««=1»««'««"     Plu^  tard,  paH'arriit  du  Conseil  d'Elat  duS  X'      *   ■- 
"it«  J  V    •;*^\*^""^"    "to-te^  les  fomalit^s  prescrites  paries  dSa!rf£ 
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--«T0m  ceux^qu,  pourront  leur  etre  f.its  ou  elles  8ero,t  d^endenrnt." 
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8UPKRI0R  OOUHT,  1864. 

mmJLm 


%■ 


t 


^^         old  Uw  of  Frano*.     ft  U  «  wttter  i>f  dinnratMn  with  Ihn  Court  whathor  th« 

JiMMwa  «(  ti.  motion  »h«.uia  hw  granted  or  not.     Tho  affidavit  ia  not  auffioiunt  to  juatifj  the 

gn^og  oC  tho  motion,  imd,"  txMides,  the  Court  doea  not  oooMdin-  itself  Juftlfl«d 

""  "*"    *  ti*'ni>tory  l^iir  hirvjootingrtis  dofflndanlN' ploaa. 

'         '         "     '        '  %tk«  nothing  by  notion. 

/,  Ivooat  <lu  d«ninn(Juur.  '     ^  • 

La/rmitifti  *t  /UtnttrnHg,  avooata  d««  doftmUiuni. 

(p.  a. J..)-  ;  ;  :     .. 

'■■  .    a»..i.ii  iii^.i.. 


V. 


>lO\TI<l!AL,  ;V)Tn  AI'R»L,  1««4. 
,  .  ,    •      No.  I4M. 


cuhr,  V«.  TheSritatmift  JJk  AitKttranfit 

.StIBRBSDBR  Of   roU0r—A0VANCI8. 


Cwt 


f'tnijiff  at. 


X 


Ub^P  I— tl».  Th»t  thn  |ila(Btiir  M  ciii>eiit6r  to  ■  de«»>«n><I  pftnon,  wHOM  Ufa  had  b<n>ii  liMUrod,  boInK 

unahlfl  in  |iiirr«bil«r  llio  \iullox  of  Inturanoi)  to  tlie  ImkurCneo  oomiwnx,  Inanmuob  h  aid) 

tmlloy  had bv^'o  tranaflfrriil  to eover  «ll  •dvanora  thvn  mid)*,  a'tid  whlo||.ini|rlit  Ihornaltt r 

ii«  mw!«  t>y  alhlrd  iwrty.  can  bare  no  rlxht  to  claim  the  benaUlof  Daldteliox,  ao  Iook  at 

",      tho  clatni  of  auoft  third  |>arty  la  puaMnalon  of  «atd  pollox  remalo*  In  iflDputejuMl  uii. 

,_.:'■  ,'■•     .i>e«l«d.  .  ■  '  ..  f  .      ■■ 

1^^  •  ^     9nd.  That  the  t<)ttl«m«nt  of  tueh  olalio  ittvolTM  two  M>par»tc  and  lad<>pend«nt  Ih&m,  which 

OMiiwt  be  Joined  la  th^  aame  aetlon.  _.,„_«.— -^*" 

^  The  ctinniHirants  of  tho  judgment  «xpldh  Huffigiontly  the 
At  iwue  in  this  oauao  without  entering  inw'Irie 
The  judgDiont  ia  tnntivi  a«  followa  :— 
The  Court,  having  heard  the  purtiea  by  th«ir  oouoiMl  upolt 
eauso,  ncen  the  consent  and  declaration  of  the  parties,   The  Briiant 


f\e  pleadings. 


rent  quesUonN 


'  -!*"♦■'"•««  Company,  one'of  tho  defendants,  and  of  the  plaintiff,  fyled 
i%n  th^eth"  April,  instant  *  examined  the  j|>i^eeding8  and  evrdtinoe  of  re 


anfiliaviip;  deiibera^i|^ereon ; 

.^  Cont-ideHi«  that  th^^id  plaintiff  hath  failed  to  shew  any  right  of'Mtia 
f>^\i»t  the  I^tannl«  Cdiopany  as  Set  forth  in  hia  declaration,  thtfsaid  plaintiff 
ii^U8%aid  Capacity,  not  b«iijg  the  holder  of  the  policy  of  insurance  declared  in 
the  ded&rfttioR;  and,  further^.siceing  |he  said  Walbh  in  his  lifo&pio  had  ail 
[JJjned  ^nd  tfaQbferr^  oy^jy^o  (he  iiaid  Franois  Mhrjtin  t^e  said  policy  Tor  a 


k  °  ^  • 

J  1 

1 

1 

I 


# 


d  and  TalilP|t>nsideratip^ahd  that  the  said  Martin  beoame  thufeby  and  was 
the.  legaUwlder'bfth^said  policy  i|giiibr  th^eondilions  of  "the  said  assignment; 
', further,  <»|#«%g  thai  authority  bfMtlpressly  given  by  the  said  Walsh  to 
tli«  saidJJLirti^ro  oolieet'the  amount  oT  tminsaraBce  stipulated  for  in  the  said 
policyi^^er  jH  ^dviiticc^  then  made  and ^  which  might  thereafter  be  made^t^ 
the  sai|M|Erti^P>  the  said  Walith,;wil^'an  undertaking  on  tho  part  of  the  said  f 
^ftlartire'^  P9y  over  any  balance  w£ieh  might  be  fotfhd  to  be  due  and  owing  to  ''^'k. 
the  said-^alsh- on  the  pqyjnent  of  the  full  olaim  of  the  said  Martin,  and  which 
clapn  -remaiim  now  in  dispute  and  unsettled  ;«>«nd,  further,  considering  that 
until  the  settlement  «f  this  olaim  of  the  said  Martin,  tho  said  plaintiff  in  his 

■■'  *y 

-  —— — . — ■  -  ■  ■'  1  a    '  '  ■"  ■  ■  ■ ■■■  ^■. .n  .  ..-- — ^   '1     ■  '      ■'  >  '^ 

.*  By  '^^^  declaration.  The  Britannia  Lift  Jtuuranei  Com^ny  t'en  rttpparlait  A  ^uttia. 
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SUPERIOR 


!flhur',?  "'"  ''""  ""  'JKh*  f -f 'T  to  claim  tt.«  benefit  of  the  mJT^ 
or  obtain  (ho  |N)HM>Mi<in  of  th«  /uid  poUo»  to  •«  .l.l-  i :      .      i  7  '^^' 

-nder  it  fVo,„  tbo  said  Urit„„„r.  Co^u!         T  r  '         ''''^'*  "^  '^'^ 

«ld  M.rtu.  o-nnot  be  held  or  b,m„d  I      i  '        '   T'"'',  """"'*'''''«  """»  »»»• 

J.  ..e^  ti.^1,  .til  n.:;^!ri;r  ^i  ;:;:;ir;t":E::: :::;; 


md.  policy  of  iusuranoo,  or  anj  f 


holder  a«d  proprietor  thereof,  .ubjeet  to  the  oo,.d,ti«n.  colild^„ t  ^A 
««.Knment;  „<1.  fbrther.  eo„«doring  thW  the  -otUer„r^  ^  u  •  ^  '^'i 
,  the  ««id  Martin,  for  whieh  the  a«ld  Hioy  0^0^17;  J '  1  °'"""  *^ 
.nd  elaln.  f„r  the  rcco..r,  of  th«  amount  l^:::  Z  ^  i":  ""f 
two  Repute  and  independent  i«,»e»  which  cannot  h-  i  .'"V  .^^  ^'  '"'°'^'* 
not  bolnTbetWoen  the  «.„.e  r>JZ  .  '?'  .^""V^  J«'»"'J  '"  the  m,m  action, 

^rho^rigbte'r,:^^^  l:!":^::;;^^^^^      ""  -^'•^  **-""> 

on  to  aur^nder  tl .aid  policy.  ZToTXIZX^'Z^^^^^^^ 

ing  that  the  aald  plaintiff,  i„  his  aaid  capacity  hna  not  offl;  T/  r'"'"" 

or  otherwiae  fulfil  (.,.)  hi.  obligations  in'lll^it  irf.       "'  '"  '''  '''  ""« 

The  Court  doth  di.rml»  the  «,tioo  of  the  aaid  plaintiff  with  oct..  / 

A.  <fc  W.  Jtobertton,  attorneys  for  plaintiff. 

Oriffin,  attorney  for  tbe  Britannia  Life  A«,ur«„oe  Company 
7!lX)  ^"'  T""^'  '"'  th«  said  defendant,  FrVnci,  Martin.  - 


MONTRKAL,  30  AVRIL,  1«.I4. 

Coram  Smith,  J. 

No.  880. 

Lalonde  va.jPcumtt. 


y 


etnon  d«ln.lt#M  j  par.uitede  llnoertHrtlBSfc!!!..  "'^•'P'"P'***'*«<"'"«n«» 

Action  en  oonplftint^  d«  la  part  da  dlBlenr  et  d«m.njl  a  a 
montant  de  1260  potor  ^j«,  de  fdt  ■™"**"'  *'  '**""•'»'*•  ^«  d<?"!>««>«g«  «u 


'-^^'-*'-^^jit„o„a^a^,  W^nS!!!!  -!."i  2.  *     fiuledto  prove  apy  aepar«t<» 

w.,«w  •^anjg  or  meteffon  the  property 
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on  which  tho  nU«(Mii  trMptdf  itMidI  to  h»T«  hwn  eomtDittod,  bjr^nMon  of  whieh 
an  ofltion  fH>Mf»»olrt  will  lin;  but  flohiitlflfinK  that  th«  propfirtioa  of  thfi  aaid . 
plaintif  antl  deftndant  ure  oontlKunuM  tn  oatth  othar,  and  am  not  impanitad  hy 
vinibk)  nod  ol<<iirly  rii*iblo  limllfg  or  boundariiM,  and  that  th«  proof  of  poMMiaioii 
by  plaintiir,  or  by  dufendant,  is  not  ovidango  of  auoh  *  poaaeuton  aa  oao  i^rt 
riM  to  an  action  fti>$»«moin  ttom  It*  vaKQonaaa  and  onMrtalntj. 

Th«  Court  doth  Icavn  tli«  uid  partiaa  to  their  ranady  au  p4Htnir«  or  bomngt 
■a  thoy  may  b«  adriacd,  and  doth  dimiiiM  thiN  action,  but  without  eoati. 

Dorion,  Ihrion  £  Htniml,  avooaln  du  deMand«ar, 
,     /(C^me  ifr  CWJilJy,  avoeata  du  d^fcndeur. 
(M.L.)        ' 


MOHTMAL,  aora  MAROH,  tOM.    „ 

,  ,   (TJ'oram  Br,RTUlii^,  J. 

Oinwr.  va,  Ourmu,  and  O'Hntn.  T.  8. 

....  J,      . 

llBi.i>;-Th«*ll>«ttloniieoDt«lM<llH«aaA4«yU  apnn  whl«h  ••«!«<«  arr,i(  bvftirf  Judgment  hMlMued 
m%j  tm ilaiflad  by  u  «jx^f (^  il lAjiidinif.   r-.-. — _    "     i 

Tn  thia  c«h«  d  anMtV  arrit  boforo  j^iidji^mnnt  wnji  Imuot  on  the  affidavit  of  th» 
plaintiff  mado  in  the  uauai  ibrm,  Hcttin^  forth  tlio  oauMO  of  action,  and  alleging 
tlifi'the  dcf^ndnnt  wu  Abotii  immodiatoly  to  aeorete  bia  eatatfe  and  offeota  with 
Jntent  to  defraud  the  plaintiff  and  hw  ofcditora.  It  Wm  alao  alleged  that  the 
defendant  was  a  trader  and  notoriouHly  inmlvent,  And  inrolvent  by  hia  own 
avowal ;  that  he  had  rofuRod  to  arrange  with  the  plaintiff,  and  had  declared  he 
ivould  not  pay  him,  but  would  tiike  all  the  mennn  he  could  to  prevent  hia  being 
■paid,"  . 

Defendant  fyled-  an  exemption -ii  la/ormf^  which  aet  forth  that  the  affidavit, 
and,  consequently,  the'  writ,  wa«  informal,  null  and  void^  and  ought  to  bo  doolar* 
ed  so.  I  i, 

'     lit.'  Because  at  the  time  «f  the  kiauing  of  the  writ  defendant  waa  not  %  mfiT- 
ohant  or  trader. 

2nd.  Becauae,  even  if  be  were  a  trader,  the  plaktiff  did  norallego  that  the 
defendant,  ofler  the  'pretended  rofuwil  to  Arrange  with  hii»  oreditora,  continued 
bis  trade  or  businesa,  which  he  should  have'  done  oecording  to  the  provisiona  of 
the  statute ;  and  lastly  the  defendant  denied  the  secreting  nud  intention  \xtM- 
criiKfri  and  ^h<t  be  waa  insolvent. 

Plaintiff  replied  by  a  riponse  m  droit,  contending  that  the  facta  aet  forth  in 
the  affidavit  could  not  bo  denied  by  an  exception  it  la  forme. 
,Tbe  parties  were  hoard,  and  the  Court  diamiaaed  the  riponte  en  dnit.* 

KtpOMe  en  droit  dieni|fl9ed* 

Johnnon  d'  Pichi,  for  plaintiff. 
'  Moreau  (t-  Ouimctte,  for  defcndani.  ., 

<*'•''•'"•>■'  '      '  '^  .  ,. 

'  ^     ...  ..  Ill  ■■,       r    ---r   -  I  -      I  I.  II.  rr-^ 

•  Vide  Leslie  and  Uohoaa  Bank,  0.  of  Q-  &j  8  L.  0.  J.  p.  1. 
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Maisi-lit.  Tlwl  •  |i#n<>n  who  wHftilly  voIm  at  m  vlMtin.  i.iV  .  -..-.^      .       • 

orih.  vol*.  m,„ll„„,.l  ,„  «,,„  h.,.«gC SI  "'''''*'"''•'''""''''•"''•''. 

•<th.  Thai  an  aollun  brouclil  aa  aimrami..^  •  ___ 

Thin  suit  wai  brought  under  the  oIeofi«n«  •oi.  rConiwI    fltnt„.«   f  .,      ^ 
e.p.  6,)  to  recoTer  from  th«  defond.nt  th«  «„„  of  forU  d!  l  ,!  7        "'"^"' 
due  to  tho  plaintiff,  under  the  provision,  «fthrocf  l!^      IT      "*^"*'  *"  '^ 
defendant  for  having  at  the  election  for  .  t^e  u    """"''"''""'  "«"'"''*  ^''« 

..Mon  Of  MootreJ  Centre,  t;^:::::!^'.:'^^'^^:^^^^ 
ind  knowmKly  voted  without  the  ncoewary  outliHc  .tiona  !,„  K-s '  ,•      Vl  ^ 

The  eyidoncofor  the  plaintiff  conmirted  of  the  ee.  rifled  ooDiea  r.P.I,„  ^»  i^u      ' 

...  pro...  .b.  .™.t,;:v"ho  -:';:i:rittz.^Lr  ^rr 

fMMloil,  tli.1  before  bi.  tol.  wi»rtolj  .k.        '  T""™""""*" 

S»mi.lm  tj  lb.  d.p„l^  i.tnni,.g„««r,  .„d  ,b..  h.  tbe«  daUbenrtd,    ^ 


■•,1 


/ 


^^f'n^^'r^  ^ 


-'  \^-    I 
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An  objection  wim  rai^cil  during  the  examination  of  the  defendant  on/ai'<»  ft. 
(  article*  to  his  obligation  to  answer  the  question  whether  he  had  vftted  or  not, 
on  the  ground  that  ^he  action  was  a  penal  one,  and  that  the  defen*int  could  not 
bo  Qompelled  to  give  an  answer  which  might  criminate  himself.  The  Court 
overruled  this  objection,  considering  the  action  to  be  one  simply^of  debt;  a  fur- 
ther obj;ection  was  also  raised  to  the  acbeplance  of  the«-oopios  of  the  poU-boiolcs 
instead  of  the  originals,  which  was  reserved.  The  defendant's  counsel,  however, 
afterwards  admitted  the  fact  of  the  voting  witK  the  qualification  attached  to  it 
in  the  defendant's  answer. 

Mr.'Jlrfpl^orria',  for  the  plaintiff,  submitted  that  the  <j^  was  one  of  debt,  the 
statute  rd^ptring  only  an  allegation  of  indebtedness  for  specified  re.isons;  and 
that  the  sf>lo  point  which  it  was  incumbent  oq  the  phintiff  to  prove  was  the  fact 
of  the  do^ndant's  havinjf  voted.     By  the  sta^e  the  btJrthon  of  proof  was  on 
the  defendant  to  shew  that  he  was^ualified.     Tfie  copies  of  the  poU-boolw  pro- 
.     duced  were  not  unauthorized  copies:  they  were  made  directly  under  the  require- 
ments of  the  law  by  the  public  officer,  and  by  the  same  authority- were  plteed  in 
the  keeping  of  another  public  officer,  evidcatly  to  be  resorted  to  for  the  purposes 
of  justice^  Their  tf^rircitnes^  in  thiijiasc,  was  not  even  assumed,  but  was  testified 
tt>  on  oath  hy  the  officer  whd^  made  them.    In  addition  to  this,  thcy  had  the  evi- 
dence of  010  deputy  returning  officer  and  of  another  witness,  |to^8ay  nothing 
of  defenc^nt's  own  wij^jaeSses,  who  proved  that  the  defendant  dfd  vote,  and, 
beyond  tfeis,  the  defendant's  ^dmi|$ion.on'/tti<«iet  artides.     TJie  plaintiff  con- 
tended fliat  the  subsequent  modifying  claujie  in  deifendant's 
not  be  admitted.    Ho  was  asked  if  he  vp^d;  he  admitted  he 
mainder  iof  the  answer  ;was  in  avoidance  oif'the  consequences  <S[ 
^  andcoufd  not  destroy  its.  Wight.     In  support  of  this  ik)int,Jlr.^  Morris  cited 
;    'Ord.  16$7,  art.  8:  note  to  art  8.^Al8o:Reyue  de  LjPgisla(a.o*1it'Jurisprudence 
,  vol.  111,1  No.  9,  pp.  354, 355.  .  ■        '  ^     ^  '        ,  §  # 

Taking  then  the  fatft  ofvoting  as  established,  what  proof  did  the  defendant 
^  malje  to  show  that  he  was  qualified,  or  that  he  had  good  i|^jl,t«^  «upW>8e  tc 
was  ?Jthe\  vague  statement  of  a  witness  wlio  heard  a  lawyer  tcU  Atll^hat  he  was 
a  good  xftter.    Why  was -the  lawyer  not  jiroduced  to  sa/  on[ 
matiori  wis  given  him -011  which  to  base  hi8,6pinj0n  ?  The  dcfeiidaHi'H|j|not  ar- 
'     tempted  tb  sho^  that  hehadbeenlin  thiscountry  three  years,  beforJ> which  pe#ioi 
'     of  resiclenoe  he  could  not,  undcV  hny  circumstances,  have  a  right  to  -vote.    At 
all  event»\the  irresppnsible  dictiim  of  a  lawyer  (liot  njamed)  could^'have  niT 
weight  in  face  of  the  fact  ilrat  t^e  1"*  wi^ajplained  to  the  defendant  o|fi(fially,; 
by  the  deputy  returning  pfla,cer,  and  that,  in  spite/ofsu,^  explanations,  anij 
knowing  that  he  did  not  fiiimi  the  conditions^,  thfe  law  6ij  so^^  explained,  J|^ 
voted.    Porlit  is  to  fee  suppojed  that  if  he  Iwd^tisficd  th^quirements^  tli^ 
law,  some  prbof  of  his  havindj  donfe  l(([|vro^^|f  have  been  madc^^.,^^_^    j^a     j  1 
The  rule  *bf  law  Was  that  "  ijr«^r«pifv*  kjfw  nemin^ m^c««>j>3l  and  it  bc-fel 
hoved  the  defendant  to  make  out  ^  very  strong  case  of  reasonable  belief  that  |ie  ^ 
■  Wat^ntitlcd  td  vote,  to  protect  hi^p'  fromyt"lie  .consequences  of  ¥>hat  was  H  « 
doubtedly  an  illBgal  vote.  This  ^  had  failed  to  do,  and  he  bcbame  liable  towal(j^* 
<5^(|daintiffiatWflui]9  demanded- .<*^^^        ■•'.'.  ^  '"^     H      ' 


answer  should 

did,  and  the  re- 

his  .adiAission, 


•/_ 


■^■-•v 
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,     ^'  **'•.,?'^f"**'•'»""'^°'d«'■««<^"n^  contended  that  (he  W  "evidently  re- 
'<jjl.r«d  a  w.lf«l  fal«e  vote  in  order.to  sabject  the  voter  to  the  penalty-Ld  ihat 

Id  th,8  case  the  defendant  voted  (for  the  faet  of  voting  could  not  be  d^nieiV 
ahero>ta.„.„gthe  certifieat,  of  a  ju«tiee  of  the  poaee^nd  being  tir^^^^ 
v..d  *at  he  was  entitled  to  vote.     The  law  of  eleetions  was  not  o  3e  tha 
riZoTv'""'"'"  "  "*"P™''""  ''  •  --J^h-  was  io  doutt  th     on  J.n> 
ZrattttlfJ^^'T'"?^!^^  The  law  as  laid 

rellllffil  r  "•'*1\''"''>°"«°'^  interpretation;  it  ^s.  (as  proved  i§ ^    • 
re  urnwg  officer  who  gave  the  memorandum  to  each  of  his  denutiM^  Ai  ^r\Lr,  ■ 
opu.^  of  one  legal  gentleman.  fVom  whieh^s  conSlSr;^^"^S "    ' 
differ;  and  n.  .t  hadbcen  shown  that  the  defendant didTot  und  r  tl/aS^ 

t^::C^^lrf^  '"?  t.  ^ul..  him  to^iserimina^ilZf 
the  merits  of  different  legal  opinions.  If  he  was'logally  advised  ha  wa..  «nJ»l«rl 
to.thepreHumptr.^  that  he  a.t«d  in  good  faith,  and^hol  1^    JLZ^^   • 
.Ibe  penahy  which  the  Jaw  plainly  attached  only  to  wilftil  false  ^^/  " 

.     BiBTHBLOT,  J.,  in  rendering  judgment,  after  stating  the  fadts/said  heinter  " 
-f  -  ^?^  -  to  tha«.eHtM.f  the  case.!  The  fj  of  vot^  W.Fb^ 

tittufb  'tL^'-i'  "^h  ""^^"'^  ^'  '''  o^rtified^copiesV:         , 
fTf;  T  ^       .  ^"'^^""^  ""^  ^t^''^  «»  »»»»>  sides,  and  by  the  answef^" 

lailed  to  do.     There  was  no  proof  whatever  of  quXfioation,  Vven  the  prelimi     ' 
.  jnade  OHt.^    The  pfoof  as  to  his  having  formed  his  bilief ^Salification  under  a  ^*" 

rK!j  ^  r  *"*"  '"^j'*'*'  ^''^  •"«'«  ^«P«"»"7  as  he^liad  already  . 

his  nsk.  It  would  never  Ai^hat  a  tbrwgner  who  might  but  lately  have^nw 
into  tib«o„nt^,. and  who  did  not  takAhe  trouble  I  asoerSn  Ws^ 
Bho^by^rdygettin^  , 

qL  fitLu";^^^^^  ^'Ti"?  r*^"«"«^^  ""^  1-in^  wilfully  voted  withoiS  ^ 
.quaimoation.     That  would  be  t*  hg  open  the  poU-books  indisoriminatelvi  to  «II 
comers.         '  «  •t"in»wyry  i^  au 

.-■*■',.  ■'  ■       *f'  if'  ■ 

%eS^S  *^  *^ I^^S  '"^*^  '^'  CouWl  f&r  the  defendant  to  the ' 
it  ir  %      l"l!^  ''•'^'^  ''  ^''^'"  •^■•'^  ^«'«<»  -  "«'.  o«  the  ground  of     " 

tiong^anted  by  the  statute,  wassimply  one  of  debt,  aid  that  the  rules  of  evi--. 
dence  applicable  to  ordinary  iflwesofdebt  were  in  fori  here.  ^"^  °\«^»  /  .^ 

ftS^^7'f^'*'^-  T^'v  *''P**"-'^''«'^«^^  the  r^istrar'     - 

0  Fove  the^fact  of  a.  vote  having  be,n  given,  the  L>rt  .on|jdered  2t  tie 

^t^ZT^'^^'^^i^V^  tli-rfto  Ibe  so  dS 

was  that  they  might  be  obtainable  and  used  for  the  puT«,ses  of  justite.Sut 
Its  being  necessary  Co  hj^ve  recourse  to  tiir  --•    ■    "    ■    '■      -  '  ''* 

eromerit.  ^  .  s  ; 

'4  ■:^* -.:■:#■,'-: -.4   '¥ 
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le  originals  in  the'keepingof  the  Gov-; 

y'  :y*:  ■  ■■    ■■■  ■     .' 
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%■ '    Judgment  for  plaintiff  in  the  terms  of  his  ooaplusions,  with  contrainti  par 
'"'   c^K  against  defendant,  in. defaotb  of  payment.  -, 


J.  X.  Morris,  for  pluinCiff. 

A.  &  W.  Robcrltnn,  for  defendant.  ' 

(#ip,a.) 
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J<udgment  for  Plaintiff. 
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Ditrocher  vs.  Bone,  ct  £.  Contra\ 


V 


'.Tdqe;— Que  par  suite  drs  (MIftiK  ecoiil6a  depuls  I'tehange  de  bhevitux  enti»  lea  parties,  la  garaotie 
'  ^^      '      sUpnliedelapartdudemaiidcurn'eiitralnepas  la  rdaolutlod',  maU  d<mite  lieu  MUlement  ' 
ft  une  diminution  du  prix.*  f  '* 

Les  considerants  du  jugemcnt  exponent  .pleinemont'les  faits  de  la  cause.    Ce  ,. 
jugemcnt  est  comme  suit :  ;  •  .  \     ''      •-,  I 

"  La  Cour,  con.siderant  que-l'^change  mentionnd  daiisia  d^olaratibn  et  les 
■"  plaidoyers  a  eu  lieu  entre  les  parties  16  djz  juiu  18Bl_j  aveo  gi^rantie  de  ia  par^ 
'  *'^du  demandeur  <jue  le  cheval  brun  qu'il  doanait  en' echangexau -defendeurj* 
"*^tait  exempl  de  tout  ji^faut  et  n'avaitr  pas- de  mala'die  cach^e.    Considdrant 
^' qu'if  est  protfV«S  qu'au  jour  del'^ohange  le<demandeur  savait  que  son  oheTal 
''"^tait'attaque  ou  Bujet  au  tic  ou  rot,  vice  ou  maladici'eacbde  dont  le,  defendeur 
*'  ne  pouyait  s'apercevoir,  et  que  sa\valeur  en  etait  de  beaucoup  moindre,  et  que 
"  bien  que  le  defepdeur  ne  puisse,  dans  les  circonstances  de'  la  cause,  et  apr^s  lea 
"'ddlais  qui  se  sent  ecoulds  entre  le  10  juin  et  le  i^7  octobre  1862,  d^maad'wj|tja 
■'*'r<Ssiliation  de  I'echange,  11  pcut  n^anmoins,  vuJa  gorautie  qui  lui  a  eJt^  wro 
.  "  iu  dit  cbeval,  conirae  exempt  de^tout  defaut,  etre  admis  ii  faire  valoir  h  I'en- 
"  centre  de  la  deraaride,  la  diminution  de  la  valeur  du  dit  cheval,  k  raison  du 
"  tic  ou  rot  ou  maladic  ddnt  il  etait  attaque  ;  et  consid&ant  eqfiri-que  d'apris  la 
"  preuve,  cette  valeur^doit  etre  fixee  sV  $100,  Sur  lesquelles  deduisant  les  $10 
"  payees  etlayaletir  de  lajument  du  defendeur  d.-$30,  il  restef  J$60,  a  condamnf,  , 
"  le  defendeur  sijiiayer  au  demandeur  cette M^rnidre  somme.avec  intergt  depais  ^ 
''  le  20  juin  iSfrl,  et  les  frais  comme  dans  \;iirtMiction/au-des80u^  ne  £30,  etren- 
"  voie  la  demandc  incidente  sans  frais. ,  '  *  '        '        ■       • 

/'      1  Jugement  pour  le  Pemandenr. 

Lorangejr  et  Lordriger,  aTocats'du  Demandeur.  •  , 

Drummond  et  Bilknqer,  ^cata  du  Defendeur.  ^ 

(l>.  B.  L.) 
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•  Vide  \,  Troplong,  Veirte  no.  53'3. 

2  Troplong,     "  «,  aos.  586  et  690. 
\     '           Loyael,  liv.  3,  titre  4,  no.  I'X. 
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MONTREAL,  2iid  JULY,' 1864..  . 

,  •  !•■-■.  - 

■\       ,,    .  .  .  .  .  ,  ./''«• 

■  '        ,;  In  Cham^ersC 

'■  'X        ,    -  *  ■; '  ■  .    ■  *   "        '■■'  ■>  -;  . 

j     \       '     -  '       Cfemm  Monk,  A.J.       * 

■  ■    ■  V  '    '  '.*    '  .  !   ,       •    '  '  '  .       ■  ,P' 

\   ■  ■  NO.-1829.  ♦■■  ;i' ■     '.-       ■" 

»;   ;  ".  '  Duvhesn^y  et  vir  vs..  Watt.  '  ''  r 

UELO:-In«heca»qfasaa«te  OmMrBa/oJre,  under  the  176th  Art   nfti.„  r^    .•        -„ 

-     quMtlty  Of  whett  od  board  a  vowel  U,  the  Por.  „^»f„„V     ,  i       .  ^"*'*""  ""  ^•"*  <"  »  ^ 
the  removal  by  the  ^heriffof  J„rl^  ^^^  °fh?;he?'tr.U^^^^^       T  *"""'''^' 
.,  of  the  proper  Mlilirepr  the  wheat.    •     " '"~'^® '"^ '»"«'»*''<' «»eh  an  extent  a«  to  admU 

.This  Fas  a  petition  by  the  plaintjflf;  getting  forth  that  the  .heriC "Who  ^aB > aST  T.^', 
dti^oted  by^^it  ofsauie  cou.er^toire  to  seize  „  quantity  <JS^l^^K  V 
a  ves^l  t„  the  Port  of  Montreal,  waiTuriable  to  effect  the  Jzure,  in  lluen^^^^*-  "  .  -  ^-'- 

jf  the  vesael  refused  to  alio.,  the  skerirto  remove,  and  praying  thaf  tb«  sheriff  ' 
be  anthonzed  to  remove  the  flour  to  such  an  extent  and  4«uch,«  mSneT^r 
to  enable  him  to  eflFect  £he  seizure  of  the  wheat.  ^         '    mMner  atf 

Monk,  A,  J-Thip  is  an  application  by  the  plaintiffs,  based  upon  an  int«rim 
return  of  the  sh.nff  charged  with  the  e^eution  of  a  writof.a.^w"  Lt  ^ 
It  appears  by  tbe  return,  that  serious  obstacles  to  the  execution  of  the  writ  S    " 
and  the  prayer  of  the  petition  is  tha.  H.e  sheriff  be  authorized  b/aTuge    n 
^^lt"?'n"'  "'  "--'^-♦he  9bstacle.     As  the  case  this  presfnted 
"  ,  of  conMderable  importance  and  may  .^ult' in  very  serious  consequences  not 
only  to  the  parties  immediately  eonspmed;  but  ajso  to  the  course  of  Le  in  Z 
.^pect,^n,ay  be  proper  th^t^^^uld^tat^^^       sq^e -length  thegroundVX 
J^ichmyjeetsjon  will.esi     Th^  WtL  and  the  extent^f  my^JtZ^  T 
hej^ect  matter  8ubmitted'form|jetermWipnu^^  ia  tL  first  Ze  be 
.caefully  constdered.     I  sit  here  inHsimplf  ministerial  eapacity,  Sll 
..a^ed  upon  .n  so  far  as  this  petition  ^.laim^e  eiercise.of  Ay  JZi  Z  " 
perf^m  excbsrvely  a  ministerial  a^hat  i^  to^thorize  the  rLmT^^e 
.obstacle*  of  an   unusual  tJharactei!r*nd  to  overcome  illegal  r*a«tai,ce TX ' 
execution  of  the  Quee.V  writ;  rf  law  ^  the  very  n'ece«^f  J^t 
ZTTa  "^"^^^^^  f"«<^--,  *^  give  8«eb  m  o^dL-.^  od^fer' 
Uie  required  autho^ty.  ;p^  the  she^.     But   bey«d  ^  ^t  limits  wUhin" 
wbcUbis  ministerial  authority  is  l^y  exercised  I  ban«>t  go.     I  can  a^" 
dioa«p,n  no  cla.ms-I  can  determitfe  no  rights.     I  cannot  «ispend,  modify 
pr  restrict  the  execution  of  any  processor  order  of  the  Court.     I  can  ord^  no 
specific  ehing  to  be'done  in  a  case  like  thei««sent,  and- upon  an  application  such 
as  the  one^presented.    Bearing  this  in  mind,  I  ha^  n^t  to  eaqui^e  whX^e   • 
obstacles  presented  to  the  execution  of  this  writ.  «re  of.n,,^:^^  . 
Vjstify  the  .otervention  of  my  authority-6r  whether  th»  #c<^  changed  with  * 
[the  process  m^uestion  should  noKUp>m^  upon  his  own .  responsibility,'  t«    : 


4 


-r? 


^^^^ 


.  <.• 


*■*»„ 


\ 


P 


'r 


*». 


ITO 


SUPEKIOR  COURT,  1864. 


I>aohwMy    dcBist  from  any  further  proceedings  in  the  matter,  or  to  take  upon  himself  the 
et  vir  I  , 

v». 


,W»tt. 


"■  ^■^#': 


Iti.-:*-/'/ 


'f,  ■»»  .  , 


dutj  o^jromoving  the  obstaclea  of  which  he  complains.     The  plaintiff)  here  are 
prosecuting  certain  rights  in  virtue  of  a  prociae  and  particular  law,   which 
nndojibtedly  authorises  them  to  take  the  proceedings  J^bey  have  adopted,  and  V 
I  find,  moreover,  that  the  .course  thoy  have  taken  is,  so  far  as  I  qan  judge, 
regular  and  in  strict  conformity  to  the  regular  procedure,  kndwp  to  this  Court 
and  followed  in  like  cases.    The  176th  Art.  of  the  Custom  of  Paris  authorizes 
the  vendor  of  movable  property  for  cash,  or  with  the  ezniBotation  of  prompt 
payment,  to  follow  th«. thing  sold  wherever  he  may  find  it,  if  th«  pufoliaaer  fail*' 
to  pay  as  agreed  ;  und  the  proceeding  usually  adopted  in  such  case  is*  ^^.awfe 
cpnseroatoire,  the  particular  dcHcription  of  wrH:i88ded  in  this  case.     The  sheriff, 
irordered  to  seize  a  certain  quantity  of  wEeat'ou  bpaftt  the  rfjip  the  "  Moss 
Rose,"  lying  in  the  port  of  Montreal,  in  the  ftossession  of  the  defendtttfc.  Watt. 
That  is,  as  I  i%ad  it,*  to  seize  a  certain  quantity  of  wheat  in  the  possession  of 
Watt,  on  board  the  above-named  vessel.     This  writ  waslsstted  upoq  the  affida^ 
of  one  of  the  plaintiffs,  diddosing  the  ciroumstaqees  wbioh\jastified  the  issuing 
of  the  process,  and  the  order  fof  Us  execution  wa^  signed  by  one  of  the  judges 
of  this  Court*,;  So  far  all  is  plain  and  undoubtedly  regular— tere4s  a  legal  right 
and  a  lawful, renjcdj^  sought  to  be  enforced  in^a  legal  and  lawful  manner.    If  I 
saw  anything  maicKftatly«defeotive  in  these  proc^ings,  o,r  plainly  preppst6r<)o».; 
in  the  pl:iintiff|s  pretensions— if  ^here  was  apparent  fipon  the  face  of  thesi^doou-  , 
ments,  capital  blunders ,  or  manifest  and  fatal  irregularitieji,    yende^ig  th^  I 
whole  proceeding  evidpntly  nullj  I  should  probably  give  no  such  <^d^  as  4»4\ 
asked  foT,    This,  however,  is  not  the  base,  but  precisely  the  reviarse.     The  sherif^L 
returns  that  he  ipannot  ex«SBute  the  writ,  beca;u8e  there  is  a  large  qiAntity  of  ^r 
flour  lying  over  the  wlieaj  in  the  hold  of  the  vessel,  and  that  the  oaptoih  will  ip)t  % 
allow  him  (;o  remove  this  flo&r,  and  the  plaintiffs  thereupoJH  pray  that  the^  sheriff 
be  authorised  to  take  measmsp  to  remove  the  flour, /rifetj^Sthstanding  the  resist-    C 

'  ance  on'  tlie  part  of  the  captain.  This  is  a^ery  proper  precaution  on  the"  part 
of  the  sheriff;  He  wo^ld  not  be  justified  in  Wing  upon  his  o\fn  authority  and 
responsibility  in  such  a  contingency^  For  a  Variety  of  reasons  to  which  it  is  not 
nece^s^,t&  advert,  he  should  Jbe  ar^°d  with/ the  power  asked  for  him.  This 
^*°iR^®*^®'  **  *^  clearly  my'duty  t>  give/l\im  this  power  unless  there  exist 

-  grojiiiidslbr  withholding  that  author  ty.  1  N(»w  thfe  aj^ication  hashed  info?- 
nf ally  fisted  by  the  master  of  the  slip  alnd  b/ third  parties,  holding  bills  of 

^ladiqg-'df  tlie  wiieat  in  question,     N)  petitions  have  been  presenjod  by  these 

'parties — probably  none  could  be  at  titis  step  of''~thejM>Eee^ing8.  They  have 
come  before  me  with  affidavits  and.ye  rbtkl  ^tatementitHI<%  forth  certain  fa(St« 
intended  to  show  that  the  possession  <if  the  wWt  is  noijiow  in  the- defendant 

,  Watt,  but  is  either  in  the  master  of  thV  vessel,  or  the  B|nks  holding  thp  bills  of 
lading.  This  question  of  possessiou'  ik  bne  to-  whicl^lie  parties  attach  great 
ibiportance,  and  on  which  they  mainly  li|8e  their  opposition  U)  the  granting  of' 
this  order.  Now  it  is  quite  impossible  fof  ore  to  j;ake  the  contents  of  these 
Affidavits, into 'consideration. .  There  is  no  petition  or  othec  proceeding  taken,  to 
^hioh  the  facts  thus  disclosed  will  apply>  or  i^i  support  of  whictl.  tliey  can  be 
Tccerved.    There  is  no  prayer  on.  their  ^balf,.riS  issue  joUed  before  me.    I 
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u    ■        -JL.  *V„       ^  important  fact  for  the  plaiBt  ffs  n  this  cause— nnil  fK.f 
he  IS  credibly  informed  that  the  bills  of  iadin/  granted  bv  him  f^V?A 
been  asdicnMl  t«  M,   its       \t  -         *^'  »"•"'«<»  DJ  aim  to  Watt,  have 

oVUpr  Call  TK  r^^^  Manager-ofthe  Bank  of  Montreal,  and  to  the  Bank 
/  Sdrabm  of  rJ  r  ;-»'^"»i^as  produced  .„  affidavit  to  show  that 
.    It  nolds  a  bUl  of  lad^g,  and  that  advances  have  been  made  .,n«n  ;*      t 

I«««».,lon  Id  (lie  e,e  of  ,h,  Mi,  -ff.en  ,fc»i  „„   KTL     jT      '.    ' 
.    tim  aa  a.  commoD  Crrisr    and  afth.  .nA,rS^  ■    ",??°  *'""""'  '» ■ 

».»io.  i.  a  „os«  („  d.fe..  ,ke  axeoatten  ofX,,"     BuU    ,.•     Tf  j'  ^ 
fciit-      t"      J  -  ^'      '  '*"ll  '"^'P^.  specifications,  &c.,  transferred  tn 

Ml^lh.  Sto  tte  aulhomiag  ftair  .aktog  .„.h  .^„u,  give,  „oh.  anXt  to 

Jr     ?.       7*""  ' '^'^'°°  "  ''»  I«^''°»  »f  ft«  BmkaTd  Wa, 
rf .^r  '""^''''^S*"™"'.  " «  "X»ja  by  Mr.  BHoHa,  ooonadfo;  "h.  S 

«n«r.    nT^'I  r"»  "^"y  «-'=J.  ..dha„r«,i.  „d,rll 
^t  Mwe.    No,  gra«  donbte  mqr  maonabl,  eiia.,  and  do  aiht,  .«  lo  whaZ* 
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Statute  gives  the  /(e»,  &nd  tliut  will  exist  without  acfiaal  possession.     It  t^ym, 
as  said  before,  that  the  Banks  are  entitled  only  to  ran-k  by  preference  upo^thc 
proeocds  to  the  extent  of  their  adval^oes — thoir  particular  rights  are  the  creation 
of  the  Statute  ;  they  do  not  result  from  tho  Common  Law.     There  ji^ay  bo  a 
conflict  between  the  article  of  the  Custom  and  the  provisions  of  the  SjKitutc.     If 
so,  and  if  a  Bank  holding  a  bill  of  la^Koir  has  no  control  whatever  over  tho 
property  on  which  its /(Vn  exists,  the  sooniii^  tho  law  is  changed  the  bettor.  As 
it  is,  it  is  not  a  very  clear  law ;  but  even  if  it  were  i^o  so,  1 1^  pokuuthorizod 
—I   havo'  no  power  sitting  in  chambers  to  decide  that  a^o»t\oiJ    I  cannot 
4ctermine  who  is  ownor  or  who  is  possessor  Of  this  property;     To  slop  this  writ, 
I  should  have  so  to  decide.     I  should  be  obliged  judicially  to  determine  the 
Viilidity  andi-effect  of  a'bill  of  lading  held  by  the  BauK,  and  thisi  plainly  cannot 
b<'.     But  let  us  pa^s  from  these  considerations  tpr  others  *of  a  moro  general . 
character.     It  is  easy  to  suppo^H  case  where  biHs  of  lading  might  be  granted 
in  fraud  of  thelfc-st  vendor^  who'lnight  shoW/Kefore  the  Court,  when  the  ease 
ciinie  up  f^r  pleading  and  evidence,  that  tfae^ill  of  lading  was  fraudulent — that 
the  party  assigning  the  bill  was  a  bant^pt — that  (he  bill  was  transferred  to 
meet  old  liabilities,  and  effect  frauduletit  itrlsfcrenocs — or  thai?  the  bill  was  granted 
before  the  grajn  Was  on  board  the  vessel ;  in  fact,  the  existence  of  ciroumstanccs 
which  would  render  the  bill  i^  lading  utterly  null^nd  void  as  against  the  first 
vendor.     In  such  a  case,  wHiit  afl.igraiit  injustice  would  be  pei'pctrated,  if  sitting 
here  I  arrested  the  cxcoition  of  the  writ,  or  if  I  did  what  was  equivalent  to  it, 
if  I  refused  stt^h  an  order  as  that  required  in  this  case,  simply  upon  the  exhibi- 
tion of  a  bill  of  lading,  and  a  bill  of  lading  which  might  bo  wholly  inoperative 
iiguinst  the  plaintiff.     Such  a  course  would  constitute  a  most  dangerous  preocdent. 
1  would  be  lending  my  authorilby  as  a  judge  to  aid  in  the  perpetration  of  a  fraud. 
This  cannot  bo.     If  the  rightB  of  holders  of  bills  of  lading  are  to  be  respected, 
jf^he  claims  of  the  first  vcntlprfi  are  entitled  to  an  equal  measure  of  protection,  ia 
^80  far  as  the  law  affords  that  ^rotectiop.     The  sheriff  has  made  a  supplemlntary 
return,  by  which  it  appears  that  the  Bank  of  Montreal  has  servedupoa  him  and 
also  on  tile  plaintiffs,  a  protest  intimating  that  they  hold  a  bill  of 'lading  of  the 
wheat  ifrom  Watt,  and  warning  nim  not  to  proceed  with  the  seizure.   .But  the 
same  remarks  apply  to  this  protest,  as  vrcre'made  in  reference  to  the  affidavits 
and  verbal  statementL    I  cannot  iofcrfere  with  the  plaintiffs'  course  of  proceed- 
ing— they  arc  aasumiig  a  very  griea^  a  very  grave  responsibility,  and  it  is 
difficult  to  see  .^with  what  object  unlen  these  bills  of  lading  were  ill^ally  or 
fraudulently  taken  by  the  holders. .  T^y  must,  however,  be  supposed  to  know 
their  own  interest  and  their  own  businen  best — it  is  theirs,  not  mine.     Some- 
thing has  been  said  by'Mr.  Devlin,  about  the  illegality  of  touching  other  p^ple's 
prop^ljky,  and  the  danger  to  the  ship  and  caWo  by  removing  this  flour.    There 
,    are  fi^nt  or  six  affidavits  to  show  that  the  flour  would  be  greatly  injured,  and 
|,be  ship  perhaps  sunk  in  e«[se  of  removal  of  the  sjour.    There  are  six  bth^,  affi- 
davits of  stevedores  to  establish  the  very  reverse.x  If  I  am  bound  to  gi^e  this 
ordcfr  at  all,  I  must  do  so  wholly  irrespective  of  these  consideration;.  ^  The 
plaintiffs  assume  all  the  responsibility.     The  sheriff  is  ordered  to  take  every 
{ircoatltion  in  removing  the  flour,  and  I  have  no  doubt  be  will^do, 8(>'~^^  % 
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Cbram  LoBAjjQER,  J.  ,   - 

;■■"'"  ;;-'-   No  1447.  ..,.    '■/    ■ ' " -.    .■  ;■ 

Mceof  «,hool  dl«=lpU„e,  the  lnte,^"oScaUoTrnd  ."„  .T  "''<=«"""«""•  *"  •"•'  "-inte;?. 

lecture,  oe  qu'irne  nut  f»ipivnol»  -,  "."'"""f  esse  de  taire  son  exeroioe'nJe 
four  c;tte  Ictire  L^ZTI  I" ''  T*  """'^""•^"  '''  P^^e  d«-livre  indiqu^ 
iu'eneti^JraTl'^u.  ^  ^'  .'*?*°"^«'-«««e  >«  A*  descend.^  de  son  rL 
V        ^«'e"»«»  »  1  eieve  qm  occupa  £  te  rane  suimnt      T  '»„p    .  •      .       * 

Pleurer.  et  la  d.fenderes«e  inaUta'de  Jav^^uru/iui  f^I  f  "  '"'■  ^ 

L'enfantnenouvantBerendrfiA„««    •  •       •      ,  "^^  *"'™  ^  lectore. 

f*r.«,ju.rd^srd*v»L  ■' t  '*"''"■  ^^^  --d.™ 


Watt, 


moreover,  ordered  to  replace  It  after  the  wheat  is  rempvod      This^nfitition  fi>/ 

these  roaspns  tuust  be  granted  with  thiscaution  to  the^hedff.  '^'""**'"°"  ^''\   ^-tr"' 

Strachdn  Bethune,  Q.C.,  for  plaintiffs.  l*'>^irion  granted.  • 

f-  ^'''»'  (in  intwest  of  captain  of  veswl.) 

i4n(/r«M»  ^ftertaon,  Q.C.,  (do.)    .  .        *„ 

3^.  »r.  i?rt(:Aje,  (in  interest  of  Bank  of  U.  C  )  /' 

(8.B.)  '^  •  '  -^  „ 
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Drimon  II  parott  ^uo  i'cflfuiit  uwtiit  ou  8ur  lo  dopsus  do  In  main  i^uucho  un  bouton  oil 

uroutain<>.    clou  qui  n'otnit  p:iB  •tnooro  coroplotflmcnt  gudri.     II  ro^iurna  ehoi  Ron  pare  «o 

plai^iiunt  do  Houtfruiido  t\  la  tot«,  il  nvuit  ruiiipruinto  do  doux  ooupn  ou  burreH 

rou;4cs  Bur  Ha  jouu  ct  do  doulcur  ^  la  maiu  f;nuolio  (|u'il  nfuit  onfldo  a  I'intdrieur 

ot  cn'flauiiudo  tl  rcxt^riour,     Lo  dcmanduur  conduiHit  son  tils  chci  uti  ui^deoin 

>  a  la  duiiiando  uiiMiie  de  la  dt^CondoroHso  qiti  U  viitita  i\  \'6^nTi\AQ  la  lesion  f'aite  u 

la  main  guucliodo  I'cntant,  lo  niOdccin  prescrlvit  pohir  lui  ot  lui  donna  sea  ijuins 

])cndant  quolques  jours.     L'oiitant  fut  rotenu  au  lit  pondi(nt  uli  OHpaoo  de  temp:* 

UBHiz  conHiddrablo;  unodquiinosc,  Buivunt  le.tdmoigiia^n  du  liK^deoio,  enauite  rc  , 

d<5clara,  il  y  cut  Hupparationotla^  main  lui  iiboutit.     DopuiH  oo  tempB,  juH(|u'uu 

tumpB  do  I'cnquCtc,  il  paniit  quo  I'enrant  a  orutusQ  de  rotourner  i\  r<Soulu  par 

I  cruinto  dcs  niuitrcHHca  d  ooolo.  "  " . .'    ;! 

'  .  C«;s  taits,  qui  scut  abundaiument  prouvos  paf  l«4Qninn  lour  n'ont  pas  6t<$  COD- 

trcdits  par  la  d^fcndurosiio  qui  no  pouvanCniur  lo  Ifa^t  de  lu^ftigollution  infli^oo  a    ' 
I'outant,  a'cst  rcgetoe  sur  llimpoBHibilite  quo  doa  boii{pH  do  martiiiot  inflig<$M  dans  ^ 
~  la  main  d'un  enfant  put  produiro  equimo,io  ot  8U{ipuration  sur  lo  revere  de  In  .a" 
main  et  puis  la  fairc  aboutir.     Deux  miSdeoins  ont  ot^  iip()(il6H  dc  sa  part  pour 
controdiro  lo  t«$moignago  du  nicdooin  produit  par  lo  deumndeur.     Mais  n'y  ayant 
jamais  vu  fa  blo^uro,  ilx  n'ont  pu  former  leur « Upiui^  quo  sUr  la  description 
qu'en  avail  faito  lour  confrere,  ct  lour  t^moignago' est  linpUiMunt  a  Qontrcdirejc 
';    ,.  sien.     Lirddfcnso  dit  qua  le  clifitiuient  inflige  par  ht  ^^fottdcrcsso  ^ons-la  main 

\  dc  Tenfant  ne  pouvait  produiro  Ics  r^suUats  sign  aids  par  lu  domaudOj  mais  il  nu 

\    r;,       fau't  pas  ouoHer  que  la  main  dtafl,  dejji  malady  au;]11  y  avait  probiftblcmeDt  deji  un 
^         '    travail  inflamuii^toirc  duns  le  tissu  cellulaire,.  qU'en  Oot  ^tat  uno  ^(|uiAOse  otait 
^        <  bicn  propro  a  so  niatiifoRtcr  ct  qu'uno  suppuration  en  pouvait  dtre  la  consequence 
.  naturclle.     La  defense  prt^tond  n'@Jtre  pas  plus  responsablc  dcs  oons^quonces  qiii 

\  sbiit  r^sultdes  du  chUtiment  quo  si  la  main  out  et4  saino,  et  que  la  d^funderegae 
irant  cu  lo  droit  dc  corriger  I'enfant  comiuc  cllo  I'a  fait  it,  cause  do  sa  desobeiflV 
sahce  a  cx<$cutcr  sos  ordrcs,  clle  no  peut  Gtre'  plus  reohei*chee  que  si  la  main  dc 
r<^nfant  n'eut  jjlas  d^ja  epro\^ve  de  lesion.  „     ' 

ja  prehnure  question. qui  se  pi^sente  est  done  celle  de  Idgitimite  delacor. 

etion.'  La  d^fenderessc  etait-elle  Justifiable  en  corrigcant  I'enfimt  comme  elle 

i'a  faiff  /Sur  ce  jKJint,  le  tribunal,  est  dtSoideiucnt  dC'favorabk  iTsa  .pretention, 

^ans  remser  aux^instituteurs  uo  droit  modere  de  corrcotion  legitime^et  dansie 

de  necessite  absolue  sanies  oofants  indociles  ou  reoaleitrtoits,  et  alors  dans 

Tint^ret'de  la  discipline  ^e  I'ecole  et  de  Teducaition  des  <^l^ves,  Ton  nJ&  peut  voir 

dafls  te;fait  d|vne  institutrice  qui,  siu*  line  faute  aussi  l^gdre  oomraise  par  un 

enfWt  de  sii  tos  le  flaeelle  aux  mains  et  a  la  tete  pendant  dix  mintrtes  ou  un 

rt-d'heure,  qVun  gr^^abus  d'autorit^,  ud  a^ut  qui  oonstitue  ub  delit  pu- 

nisf^ble  au^rimin^  memo. 

/Si  die  n'aWit  pa^.le  droit  d'infiliger  an  ch&timent  oomme  elle  I'a  fait,  elle  doi( 

j^rter  la  peioe  de  to\^tes  cpDsecfieDces.qui  en  seat  result^es.     II  doit  done y 

atoii*  OR  jugemcnt  prodongant  des  dommages  et  inter€ts  oontre  elle,  et  elle  doit 

€tre  condaoiin^e  a  tous  1(^  frais  enoourus  par  le  demandeur  pour  parvenir  il  cette 

Si*".  V     '  %i  coodattiDation.   A  raison  du  mbntant  considerable  aoquel  oes  frais  s'^Uvept;  la 
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/,  ooar  n'accOrde  point  un  chifTre  de  dommages  aussi  ^liev^s  qu'elle  4'«nt  fait  saoi 
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"La  6ou^  etc.,  conHid6r«nt  qui  «om.  reftwer  «i,x  !„«tituteu«,  «n  droit  de  «,n 

l'.n.dr.t  de  nu«tructio„  ot ,  u«  dc.«r6  proportion «d^«,  offends  l^il:  ttZ 
«  p,B  .no.„,  vra.  quo  t««t  oh&tia.«pt  ozpWant  X  lin.ito,  et  mo"  T^  Ji" 

ble  oommo  0-  drfl.t,  ord.na.tos,  et  quo.da,.8  lo,  o«.  propo«^«  aux  tribufl.^Ti 
Ion  pretend  quo  la  corrootion  P-^nto  co  oaractire, Vddivont  for^oS  «D 
prdo.at.on  .ur  la  nature  de  i'infVnctioo,  l'fi,e  do  rol^een  f-uteJeZoa  2^ 

d  I«  sant^  de  1  enfant  ot  a  oxpo,^  lo  demandeur  et  «a  familleA  des  iJJ^Tei 
es  .n«.„vda.ont«  filohoux    a  oonstitu.  un  .b««  d'autorit<5  .t.6^JiT,^Z 
d  i.n  dol.t  recherohablo  on  donimages  et  intdrota.  -'  ""oiore 

■  Considdran^,  on  oonH^quenoo.  <,ueJo  domandeuretaitVonde  4  pprter  la  pi«sente 
demande  en  do,un.,ge8  et  intdrCts  civilsdevant  ce  tril,uodl,  qtfillVprCTe^ 
^  S  aSeT;  r  ^"'  '™"'  »^cune.^.fense  l,^Z  ,  uZZlt 
«ete.^einui,de,  d^d,^re  frrvole.et,  „on  fohdee  la  dite  defensQ,  ot  niaintenant  la 
deu.  nde  c^da^ne  .l^d^fenderesae  a  payer  ad  d.nlana?„r,l  raijon  du  dJi  . 

Z:Z'^^'^\'^''T^''  '='''•  ^"  infligoant  a  son  fils  Edmond,  fi^  do  6 
ans,  en  ia1,aro««e  do  St.  Conggt,  sans  droit  ou  justification  un  ohfftimont  e^r-'" 

r  ITtf  ITT  ^T*!''-'^^  ^'-"'""-^t  int^rois  eivils  avrin". 
^;  W^^^^  IWioa.    Judgment  A.r  ^ainti^ 

R.  A.  Hubert,  for  defcuduot. 

.,     (F.  W.  T.). 
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JIONTREAL;*  15  AvKiWl864. 
Cbmm  Sifiia, 
I.     NO;  95.    ■  ^^ 

pEmOEHetal., 
f  A  OPRPORATtONl^A  PARO^SB  J)E  LAPRAIRIB 

'  JS  r*"'  7,iaE::f  f  P'««'''»^  le'31  join  im,  expo^aient,  qu' 
^.^s^dent  la  quahfio||§j|u/se  par  l«lt,iBour  Voter  au»  glecSoas  d^lfm- 
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CPUR  UUPKRimi 


/f' 


"  broM  du  conmiil  %iHlaiir  ct  4^  runoiiil 


.1 
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•    K*  p»r»p 

PtniKirviaU,  „  ....  ,  . 

'^.   ".'.'.  yu"  mnrdf,  Ic  2«  liiai  oouwnt  «!»tiiit  1^  j^ur  flx'd  Mr  tfl 
*t:«»-l,  «„i^:.„..  ,1..  f !_: ^Bk.;  :--*i 


% 


) 


ifl  Idgiilatire  d«  oetlt  ptroiiM,  «6it 

^^^^  ...  id!  nmnlc^l  ie 

fit  patnixHO  do  Lapruirio  pmir  jfl^Uion  ^ti  rfllo  do  csotiiiation  ot  de  I«  li/l*)  d<i» 
/•  p«r»toniv«'»  qui,  d'Aprin  la  loi^flPSroit  d«  »oter  «ut  dkotiow  Jen  wen^tres  du 
"  oonVil  l«niHliitirot"d«l'«(<Hon.bK<t!  liVUIutivp,  fuitu,  lyidit  rOlM  ot  liMto«  d'aprds 
'*„'"■  "W'""™  J"  '»  •<».  ol  <|'««t.  ditnM-ltM  d45luis  tpuluii,  voi  rocju^ranU  dont  Ics 
"Donw  n'cUnient  poa  ot  no  »ont  pas  onoore  iur  la  dito  liHto  d'<lo(jlour»  ^H»IUi<|uo», 
"  ainMi  (|ue  <|Uol(iuo«,  oiitroM  pewonooK,  out  di'po^^  un«  piainte  eittre  lea  main*  du 
^'  Hoototuiro-tr<5ii<)rier  du  dit  cqnaeil,  pur  lo  niiniHtOre  do  Andre  B6toiwnay,  on 
"  doa  dita  dtcotcurM^  ^uuwiuduut  rinavrtiou  du  leura  uonia  aur  la  dite  liato  p%  uxp(h 
"  aant  IcurH  rniaona. 

"  Quo  lo  dit  coriaoil,  a'oppoannt  ik  toutepreuve  do  In  part  de  tob  Tt<\n6nniH,  a 
^  ]iL  at  alura  rojctti  la  dito  piainte  ot  rot\iM<  d'ontr«r  Icura  ooma  aar  la  dite  lint® 
d't'lcoteurH  pour  la  dito  paroiHao  do  Laprairio.- 

"  Or,  i|Uo  VOB  dita  rcquurunta  aou(  touaquaUaos  aux  tonnea  Jo  la  loi  pour  voter 

"  aux  ditta  dlcotiona  ct  qu'ila  ont  jlroit  d'etre  porfis  couime  tela  aur  la  liHte 
•'  doloctcura  pour  la  dito  paroiaau  do  iaprairit'.,  ot  qflii  lo  dit  conHoil,  on  refuannt 
"  d'ontror  lodra  noma  aur  Id  ^ito  liato/a  ooniniia  uno  grande  injuatioo  onvora  euz 
"  ot  qu'ils'ae  tionnont  ct  «^pt  rdellcniont  l«5»<<s  par  tcllo  dtSoision  du  oonaeil.'. 
,  "  Vo8  dita  rcquorunta  auppliont  doncnotto  lionorablo  cour  vouloir  bion  ordon- 
"  nor  quo  lours  noma  soidnt  inaeriJa  eur  la  dite  liHtb  d'olcctoura  politiquoa  pour 
"  la  paroisMo  do  Laprairio,  ot  quo  ootto  dito  ^isto  aoit  onrrigdo  on  oont>6qucucc 
"  par  Ic  8cor6tairo-tri5sorior  du  dit  conaoil  qui  eti  a  la  gardo,  imniddiatoment  aprcs 
",avoir  rcyu  uvia  legal  du  jugoment  de  oette^b^ur,  lo  idut  avco  dopdna  contro  le 
"  dit  conHL'il." 
Avis  ayaut  dtu  donn<^  do  la  pr^:icntation  do  cetto  rcquOte  au  acorotaire-tr^so- 
..rier  du  conscil  municipal  do  la  paroisso  do  Laprairio  pourlo  3juin,  6lle  fut  accor/ 
i6e  oommo  suit :  This  petition  presented  in  ohanibcrs  on  tho  3rd  iJ<uno  inNtant, 
and  delay  granted  to  answer  until  Saturdry,  tho  6th  instant. '  Mfintreal,  3rd 
Juno,  18G3,  signed,  J.  Smith,  J..  .        <*"  ' 

Lo  3  juin,  I'intinidc  rdpondit  par  dorit  aux  all6guda  do  oette  requi^te 'oommo 
suit :  "  qu'il  est  vrai  que  lea  dits  rcqudrants  ont  fait  applioatfon  au  bureau  de 
"  revision  pour  fairo  entrer  lours  noma  sur  la  liste  iSleotoralo  oomme  61<^t«ur8 
"  politiqucs ;  niais  que  tons  ou  bhacun  d'eux  oiit  dto  jiistomont  rdpudiiSa  parce 
"  qjli^j  revaluation  et  la  valour  roello  de  lours  prnpri($tea  dtait  bion  au-dcasous 

,    "  do  'deux  cents  dollars  ou  d'une  valour  annucllo  d'au^dossous  de  vingt  dollars. 
"  Quo  quelquea-uns  dcsrcqudrants  n'ont  memo  aucune  propri^to  quo{oonque  el 
"  occupcnt  seuloiytpnt  de  trd^-petita  eapacea  de  tcrraina  sur  la  grove, -IcsqueU  ter-    ■ 
"  rains  gout  «oni|^^tcnient  iniproduotifs,  et  que  quelques  autres  roriuenmCs  ont 
"  tent^  do  se  qualifier  excluNivement  en  vue  de  I'dlcotion  prooha«ne  et  par  fraude 
"  et  dof:  .      ' 

"  Que  ipr&fdo  la  presentation  de  la  dite  rcqudte  devant  le  dit  bureau  de  r6vi-  ; 
"  Bion,  environ  vingt-cinq  personnee  ne  so  trouvant  pas  sur  lea  listes.  fiirent  eo^ 

^    "  trecfl  BUI*  la  dite  liate  dlcctorale,  et  oe  aur  la'preuve  qui  fut  fait^de  leur  qaali* 
"  fioation  et  aur  rapp|(feation  faite  par  un  autre  requerant  que  ceux  men- 


\ 


T^CT 


■».--■ 


» 

.--:♦«- 

^"r)..^ 

■-■   1 

•i<^' 


t  >■ 


COUR  StJPKRlKUBB,  l|6|;- 
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H  U6ottia  d«oi  1«  rrilmii  -««Z^^       7     ^    '  '        ' ".        .  P  '  "i"  il    i  i  i  n'l 
^vWod.  '^^^^  '^"^'*  *"  ^^^*  ««|«^»t  PWJ.«W.  .1.  btirU  *.  ^^Kj.  ^  ^ 

"pr«^Wa  par  dWrr^^r  A t"*"'  '^''^'^  "'»'  "•"•  ""'^  ««»««»* 

te  rdtrWon  du  rflU  d"diala»tl«n.  lea  proprj*- 
^-Ao  «nit  p,f  lea  «ppo|anu  n'ont>ro«I«  <«w 
pour  donow  lo  droU  dfl  vbtc,  «t  quo  Ic, 


"  pr*i«iW6  par  d'amn 
'MBtoIo^'ilectorale 
""t(Ji  oooup<^.N 
'•  <5valu<5o8  a  la 
"proprWt^a  so, 
"tonne 

"Qu'IIefltoonipl 
"  a«ont  lo  droit'  do  . 
"  bimwu  do  rdvioiop 


V  I 


fmm6o  ait  njftuHj  »»,  4pp«i|an6ib<i  i  W 

"^»ni„lm(r,uo|9  out  ^W  ontcndu*  par  le 

"  ^  l«»  ca.,  iJ  ii^S!;.';!.T'  ^"  ^  *"^n^»  *t  -W  4«n»  p««,«» 

^l.nt.  oe  auWreti?:CrS-"^^^^^^^  '^  '-  ''"™"^^-  ^^^'^ 
•  nuouDs  timDlBB.  *  **"'  ""*  «Miorai^oU,r  «t  onteiidr« 

^-T^^tX^t:^  -f'^^.  |.ur 

••.d'4rcoftcor««ioux<5ol«'irdaueZr^^^^^^^       «  i««-i».«.n«  fuit  o„te«dn,  afin 
"  fairo  auciauc  prouyo  ^     ^  '  '^'"''T  '^^^^^i"-  «1«»  .ppelunta  de 

"  '  pourg«ider!«  con.ZuLZZ.^rf^,'*^  e.timateur«  dovrait «uifire 

"du  bur6a«u  de  rdvi^ion  aoir  oSm^     "         ^"  ««»  «»'«>^««»c«  le  jugcmant 
tormea  suivantX  ^^    ^^^'  ""  ^"^'^"^  interlocutoiro  duna  lea  , 

to  this  court  ac    cc^d  of  pr^:^d Lt  ;i^ 

the  DariRh  o?  !,.«..  :*:  P''?o«o^>''S8  had  before  the  municipal  council  of 

li'enquetefut  cnauiteordonn^e  DooT  Ifl  Ifl  i.r;„  V*     t    i 
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COUB  SUPfiRIEURE,  1864. 


Ex  parte     nud  sa  contestation  a*eo  d^pens,  et  sur  le  tout  ddlib^r^,  aooorde  les  oonelnBions 

Ker^etai.,  j^  |^  requdto  des  appelant8,et  ordonneque  lea  noma  de8appelant8,Bavoi|r: 

^  U{pnbie!°  soi'sn^  insorits  Bur  la  Hate  ^leotorale  de  la  paroisse  de  Laprairie,  et  il  est  ordonn^ 
au  sccr^taire-tresorier  de  la  municipality  de  Laprairie  d'insorire  lea  ditfl  noma  sur 
la  dite  liste  ^leotorale  ausaitot  que  aignifioation  du  priSaent  jugement  lui  aura  4te 
iaite,  le  tout  avee  d^pens  centre  llntini^e  commo  dana  jjine  action  de  premiere 
daaae.    -  ^  .  ■■ 

Maghire  Lanctot,  avocat  des  appclanta. 
MiiUrJic  Lanctot,  avocat  de  I'intim^e. , 

(P-R-l-)  

MONTREAL,  .ler  Atril  1864. 

Coram  Smith,  J. 

No.  2215.  •  ,-, 

•  .,.•*■ 

.  Detner*  vs.  Larocque. 

'■  Jvam  :— Que  par  suite  dp  la  itlpulatlon  d'une  hypotb^ne  sptclale  Jusqu'l  concnrrenoe  d'nne  loinme 

flxe  et  certalbe,  oonsentle  par  le  mari  k  iod  6pouae  pour  sea  droits  mentioun^B  dans  leur  con* 
trat  de  mariage  qui  a  Mb  enregistr^  ;  elle  ne  peut  rielamer  hTpotMoaiiement  au-deli  de 
telle  BOmme  ainsl  stipuMe 

La  demanderesse,  par  aa  d^aration,  rdclkmait  hypothdoairement  du  d^fendeur 
la  aomme  de  £769.  78.  8d,  comme  auit :  £469.  78.  8d.  montant  de  sea  droits  et 
reprises  matrimoniales  constatdes  par  le  rapport  du  praticien  sur  sa  demande,  et  < 
en  consequence  de  son  jugement  en  s^paratibn  de  biens  d'avec  son,6pouz,  J.  A. 
Poflier ;  JCIOO  montant  du  niobilier  reserve  propre  par  son  contrat  de  mariage^ 
£1*00  pour  son  douaire  pritSfix,  et  enfin  £100  pour  son  pr^iput. 

Elle  all^guait  que  par  son  contrat  de  mariage  re^u  le  3  aoikt  1845,  Mtrc. 
Lacoste,  N.  P.,  portant  communaute  de  biens,  le  dit  J.  A.  Porlier  lui  avait  cods- 
titu^  un  douaire  de  £100,  qu'elte  y  avait  stipule  un  j>r^oipu1  de  £100 ;  que  ses 
droits,  dont  son  tuteur  devait  lui  rendre  compte,  ainsi  que  tout  oe  qu'elle  justifie- 
rait  avoir  apporte  en  mariage  ;Jui  sortiraient  nature  de  propre,  et  quant  a  tela 
droits  jusqu'a  concurrence  de  £100 ;  et  pour  stiretd  de  oes  trois  sommes  s'elevant 
k  £300,  son  epouz  .(depuis  d^^d^)  lui  avait  donn6  par  tel  contrat  de  mariage 
une  hypothequie  speciale  sur  I'immeuble  dont  le  defendeur  est  maintenant  d^ten- 
teur.     Ce  contrat  de  mariage  avait'dtd  enrcgistrd  le  8  avril  1847. 

Le  30  septembre  1846,  la  demanderesse  avait  obtenu  uoe  separation  de  biens 
et  avait  renonc^  ik  la  comwunautd,  et  le  praticien  avait  oonstaUS  ses  droits  k 
£469.  78.  8d.  independamment  des  £300  meotionnds  au  contrat  de  mariage. 

Le  defendeur  r^pondit  4  cette  demande  par  une  exception  p^remptoire  aii  . 
moyen  de  laquelle  il  all^gttait,  que  par  aote  devente  re^u  le  13  mai  1856,  Mtre.  « 
Jobson,  N.  P.,  J.  A.  Porlier  vendit  franc  et  quitte  i  Hauteur  du  defendeur  rim- 
meuble  dont  il  est  question,  que  cet  acte  fut  enregis^^  le  l6  mai  1856,  et  par 
aote  de  vente  re^u  le  18  mars  1862,  le  d^fenden/fit  I'f^quisitionde  cet  immeuble. 

— '-  "Et  le  defendeur,  aux  risques  et  perils  des  representants  I^gauz  du  aix  feu 

.  "  Joseph  Alfred  Porlier,  declare  que  quant  aux  montants  recjam^  par  la  demad- 

«  deresse  par  sa  presente  action  pour  douaire,  pr^ciputet  flroits  mobiliera,  il  s'ea 

'  ,''remet&  la  ju8tice,acceptant  telle  condt^mnation  que  oetteoourjugeradepronon- 


.  5jjj.r.-. 


•i  T^fsra"' 


COUR  8UPBRIBURE,  1864. 


~':, ;-f*  *»""*  •"  ""Tl"" ^69  7-.  8,1 le  ddfendeur  aou- 

.cntqueledemanderesseeet  n,.rfond<$e,. que  dans  toug  les  fiaa  en  loi 

"  L.r  I  rr  "  '  P".  *'''yP«t'>^'J««  *  '^ol«"«et  ea  vertu  du  jugement  homo- 

logu.nt  le  dit  rapport  d«  praticien  :  et  qae  meme  en  auppoBant  que  la  deman- 

deresso  aura.t  cAtenu  une  hypothdqueen  vertu  du  dit  jugement,  oetto  hypo- 

thdqueseraitrendue  aana  effetparl'enregistrement  le  15  mai  mil  huit  eelit 

^  cinquante-six,  de  lactede  vente  par  le  dit  Porlior  audit  R^v6rend  Charles 

"  Larocque.  _  .         v  » loo 

"  Pourquoi  Je  ddfendeur  a'en  remettant  A  la  justice  oomme  susdit,  quant  A  la  - 
demande  de  la  demanderesse  enraison  des  douaire,  prtJojput  et  droits  mobi- 
hers  par  eile  reclamds,  et  eonsentant  A  payer  les  frais  d'une  action  non  co'ntos. 
t6e  pour  tel  montant  qui  sera  accord^  pour  tela  douaire,  pr&iput  fet  droits 
mobihers  sauf  son  recours  pour  tela  frais  oontre  les  repr^sentants  du  dit  Por- 

4:Lrixr"  '^  '^"^"'^ '' '-  ^--^«t«  >«- »« -p-  -it 

La  contestation  ayant  ^t^  lide  et  les  parties  ayant  proc6d6  d  la  preuve,  furont 
entendoes  sur  le  mdrite  le  24  mars  1864.* 

Barnard,  pour  le  ddfendeur.  lo.  II  n'y  a  pas  de  preuve  que  lei,  propres  ont 
M  vendus  ou  que  le  mari  en  a  *«9U  le  prix  Le  jugement  homoioguant  le  rap- 
port  du  pratioien  et  le  rapport  du  praticien  lui-meme  ne  peuvent  faire  preuve 
centre  un  tiers.  Bryson  et  Dickson,  3  L.  C.  Rep.,  p.- 65.  Macfarlane  et  Mo- 
Kensie,  5  L.  C.  Jur.,  p.  109.  Remarques'du  Juge  Aylwin.  - 

2o.  En  supposant  que  la  femme  aurait  eu  unc  hypothdque  legale  pour  remploi 
de  propres,  ce  qde  le  defendeur  ni.e,  le  ddlendeur  invoque  I'opinion  de  ceux  qui 
croient  que  Thypothoque  i^giile  est  soumise  a  la  formalite  de  I'enregistrement 

Girard  ct  Bluis,  2  L.  CRep.,  p.  87.  Comte  et  le  Procureur-gdneral.  2  L.  C. 
Junst,  p.  8G.  .  o         > 

3o.  Meiuc  en  supposant  qyia  I'hyfwthiique  i««gale  swait  en  general  affranchie 

.  de  lenregLstremeut,  le  fait  que  dans  lecas  actuel  la  femme  a  pris  hypotheque 

par  son  oontrat  de  mariage  pour  £300  seulement,  la  rend  non  recevable  H  rdcla- 

mer  une  plus  forte  somme  centre  les  tiers.     2  vol.  Troplong,  Priv.  et  Hyp.  No. 

650.  ,  ' 

Ce  dernier  moyen  ayant  6t6  a<Scueilli  par  la  cour,  elle  accorda  A  la  femme  ses 
conclusions  hyopthAjaires  jusqu'a  concurrence  de  £300;  rejeta  le  surplus  de  sa 
demande  et  motiva  son  jugement  comme  suit : 

J„^V\^^T^?  1803  cette  cause  avait  6t6  rayee  du  delib6r6  par  Ie„jugem^t 
mvant-  Berthelot,  J, "La  cour,  apr^B  avoir  entendales  parties  p„  leurs  avotaU 

<exam.„«  la  procedure  et  avoir  d61ib6r6,  avant  de  prononcer  au  mJte  en  cettJ  S,' 
au  n*„  H«  ^"f''  V,  ^^  '*  '^^  ""  '*  deoianderesse  conime  son  exhibit  No.  8 

"ZTT  f"?"**"' '"  ^"  ^T  '^^*'  •"»  °"«""'»  «"  ™PP°^t  du  praticien  non.m6 

uTl  T      T  """^  '*"''"'  ""*'*  '""'  """«  ^»     1574,dans  laquelleellb 

6ta.tdemandere88e  centre  Joseph  A.  PorHer,  dans  laquelle  derniftre  cause  le  dit  rap- 

^^rt  fait  partie  du  dossier  on  record,  a  ort»nn6  que  cette  cause  soit  rayfie  du  dfilfbfi. 
»,  que  le  dit  rapport  original  soit  remiii  par  le  prothonotaire  da^  le  dossier  ou  recorii 
cimessusmenuonnfi  sous  No.  1674,  et  qu'il  soit  pwmisi  IM'te  demanderesse,  si  elle 
le  juge  k  propos  de  proceder  b.  I'.nqufite  de  nouveau  en  cette  cause,  pour  substituer 
a  la  preuve  quelle  pr6tendait  avoir /aite  par  I'introduction  du  dit  rapport  en  la  pr6. 
sente  cause,  et  de  la  preuve  tesUmoniale  par  elle  faite." 


Damen 

Tt. 

Lwooqne. 


ijs!.* 
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Tho  court  having  heard  the  pnrties  by  their  counsel  upon  the  merits  of  thia 
cause,  and  upon  the  motion  of  the  defendant  of  the  22ttd  of  Mann  last,  to  reject 
the  inscription  upon  the  role  de  droit  et  d'enqulte,  to  reject  the  dzhibits  therein 
mentioned,  and  fyled  by  the  plaintiff,  and  that  the  defendant  be  perimilted  to  plead 
denovo,  having  examined  the  proceedings  and  proof  of  record,  and  deliberated 
thereon,  doth  reject  the  said  motion,  with  costs; 'and  considering  that  the  said 

itatiff  hath  established  his  right  in  law,  to  claim  a  droit  d'hyhothique  m  tho 

of  land  and  premises,  sold  to  the  said  dcfendunt^nd  now  in  Uis  possession  to 
thjT^tent  of  the  sum  of  three  hundred  pounds  current  money  pf  the  province 
of'Cai^da,  and  interest  thereon  as  hereinafter  mentioned,  and  ffor  no  other  or 
greater  s^ 

And  considering  th{it  in  and  by  the  contract  of  marriuge  of  the  8aid  Porlier 
with  the  said  plaintiff,  it  is  thcrciA  stipulated  that  the  droit  d'liyhotMque  stipu- 
lated in  favom: '  of 'the  said  plaintiff  for  the  surety  and  piv'^urvtftion'of  all  her 
matrimonial  rights  shall  extend,  first,  to  the  sum  of  £1*  '  .>:> id ''current  money 
for  her  dower,  second,  £100  said  current  money  for  her  |<rcciput,  and  lastly, 
£100  currency  for  all  other  her  matrimonial  personal  rights  secured  to  her  by 
the  said  contract,  and  no  more ; 

And  further  considering,  that  although  the  said  plaintiff  may  exercise  her 
recourse  against  the  estate  of  her  late  husband  for  all  other  her  rights  settled  and 
established  by  the  rapport  de  praticien,  and  the  judgment  thereupon,  yet  aa^ 
r^ards  the  said  defendant  in  possession  of  the  said  land  so  mortgaged  ahdi/jllpo- 
thecated  as  aforesaid,  the  siid  plaintiff  had  no  other  or  further  claim  thereon 
than  a  claim  to  the  extent  of  three  hundred  pounds  as  stated  af9reBaid.  And 
further  considering  that  the  said  parties  to  the  said  contract  of  man'iage  having 
limited  the  hypothequeon  the  lot  of  land  mentioned  specially  m  the  said  con-  > 
tract,  \fi  the  sum  of  £100  for  all  personal  rights  in  respect  of  the  claim  of  the 
said  wife  against  her  said  husband  ;  .the  said  plaintiff  cannot  now  olaiid  by  ' 
any  further  or  greater  claim  therefor. 

Both  declare  the  immoveable  property,  mentioned  and  described  in  the^ewt: 
ration  in  this  cause,  as  follows:  to  wit: mortgaged  and  hypothecated <for 


the  payment  of  the  sumof  £300. 
Doutre  et  Daoutt,  avoWts  de  la  demanderesse. 
Barnard,  avocat  du  di^fendeur. 
(p.  B.  L.) 


?■• 


tosUPERIEURE. 

IPNTREAL  30  Atbu  1864. 
Sloram  Lorangeb,  J.  p  -" 
\  No.  264. 

Waid  VS.  Rohtrtton  et  al. 


JuoB :— Qne  les  Syndies  k  la  maiae  en  d^oonfltu^  d'nn  insolvable,  ne  wmt  pM  dM  tten  d^tentenn 
poMe«eiiM  oiTlb  contre  le*qnel«  one  «oUon.  lijpoUitoaiie  pntoae  Atre  exerote. 

Le  demandeur,  par  sa  declaration,  r^olamait  S818.88  hypoth^airement  des 

d^fendeurs  comme  ^tant  d^tenteurs  et  en  possession  d'un  immeable  en  leur  qua- 

litSs  de  syndics  k  la  faillite  d'un  nommd  firown,  et  sar  lequel  immeable  oe  dernier 

'  /    .  ■      :      I        ■   ■         ■  ■(  . 
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lisons,  et  pour  le  plfttrage^esqupUes  maiaons  le  ,do-       wtm  " 
nr  lui,  et  pour  laquelle  ^nbmme  le  demaodeur  avaiti^be^     ^ 
lire  au  mojen  dea  procd».TOrbaux  requia  par  la  loi  ""'' 


avait  lltrii.oonatr(lire  deux 
mandl^ur  avoit  6t6  employtfV 
pria  nne  inscription  hypotM 
en  pareii  can.  / 

Le  demandeur  all<jgua/t  son  priviWgp  special  d'ortvrier  sur  cot  immeuble  qui 
avait  dt6  cddo  par  le  fai/ti  aux  d6fcndeur«,  aoa  8yDdio8„par  acte  notariA  re^u  le 
SOjuin  1863,  ainsi  que  touto  la  ii^aaae  doses  biens  pour  lecompte  ct  le  profit  do 
8C»^cr^anoier«,  eonfbra,«Jmont  auz  tcrmes  d'un  coptrat  d'atermoiement  R^Mrale- 
ment  fait  on  pareil  dan.  . 

Diverses  ofbeptioDaet  defenses  furent  plaid^Jcs par  Ics  dc^fendeurs ;  maisidmnie 
I'aotion  a  ^te  renvoy(Jo«,r  un  moyen  qui  n'y  est  pas  invoqu^;il  cat  inutile  do  lea  , 
reciter.  •  i 

La  oour,  par  son/jugcment  rendu  le  30  avril  1864,  a  raotivd  aon  juirement 
comme  suit:  jo 

La  cour,  aprds  avoir  entendu  les  parties  par  lours  avocata  au  m<Jrite  do  cette 
cause,  ezauiind  la  procedure,  pic\co8  produites  ctle  t<5moignagc  et  avoir  sur  le  tout 
ddlibdrd,  considerant  que  les  ddfendeurs  en  leur  qualiuj  do  syndics  A  la  masse 
mddooiifiturede  John  Brown  en  laquelie  quality  ils  sont  poMrsuivis  hypothd- 
cairement  oomme  d^tenteurade  I'immeuble  ddcrit  au  libclld  de  la  demand'e  no 
sont  pas  aux  yeux  de  la  loi  des  tiers  d^Jtentcurs  possesseurs  civils  centre  lesqiels 
nne  deraande  ou  action  hypothdoaire  puisse  etre  exerc^.  doartant  les  moyens  de 
defense  soulcvds  par  les  ddfendeurs,  sur  ksqucls  il  n'y  a  pas  lieu  de  prononoer, 
a  ddboutd  et  ddboute  le  demandeur  do  son  action  sans  frais,  vft  que  les  ddfen- 
deurs n'ont  pas  invoqud  le  moyen  sur  lequel  le  prds^nt  jugement  eat  rendu. 

1/^/2..-  *  w  J  I  *   J     ,         ,       '        Action  renvoy^e  sans  frais.  -^ 

iHc«<?^«<  »ra?«*,  avocats  du  demandeur.  .0  .^  •% 

Cro««  c^ii/nn,  ayocats  des  ddfendeurs. 


>n/. 


/ 


MONTREAL,  18th  JDNB,  1864. 

Coram  Monk,  A.  J. 

^  No.  1499.  <i 

-    '"        .  '  ■^. 

'"■''.  McLean  vs.  Short. 

I  »  ■       .  ..■  "   "-- 

Slander— Pleadihgs.  *> 

°"''*  ■■72„'*thV^JLf''"  '''^^•"»««  '«'  '""'l  «>«»der.  it  i.  not  neoewary  to  wt  out  in  tHo  ^eoUr. 

o?°:'':^rrr"S"Sirr  -""f-*-  ^•--'^--^  wo,..  .^.^^^ 

The  plaintiflf  sued  the  defendant  for  $800  damages,  alleged  by  hef  to  have 
been  suffered  beeauae  the  defendant  «  without  any  just  cause,  but  maliciously, 
wrongfully,  and  iUegally,  did  say  and  publish  in  the  presence  of  several  persons, 
in  speaking  of  and  alluding  to  the  said  plaintiff,  and  respeating  the  said 
plaintiff  apd  her  character,  the  followirig  words,  or  words  to  the  same  effect:" 
Maiy  HcLean,"  (meaning  and  speaking  of  tl  e  plaintiff  in  this  cause,  who 
^^  was  then  i>  nuestion.)    «  Mary  McLean  is  a  common  prostitute,  a  noted  thief, 


'   .      *» 

1              ■                      i           1' 

--id-i       — 

■  ■■.  \. 
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and  h<^  beea  oared  two  or  three  timoaof  the  bad  disorder,  bjr  Dr.'Worthingtoa 
of  Sherbrooke,"        '  i  '       • 

The  derondant  domurrod  to  t|je  declaration  iiii'^r  alia,  («  becauro  by  law  the 
plaintiff^  ought  to  have  alleged  absolutely  and  ponitively  in  her  dcelaration  the 
very  words  alleged  to  have  been  used  by  the  defendant,  and  not  that  he  used 
certain  words  or  others  to  the  same  effcot,  buti'trhioh  are  notdisolosed." 

The  parties  were  heard  on  the  demurrer,  and  the  Court  dismissed  it  with 
the  remark,,  that  it  had  been  decided  in  the  Court  of  Appeals'  in  the  case  of 
Beaudnj  and  Fapin,  1  h.  C.  Jurist,  114,  tha^  the  "  ipiigsima  verba"  of  the 
slander  need  not  bo  alleged.  -. 

Demurrer  dismissed. 

Dunhp  &  Browne,  for  plaintiff. 

Rose  tt  Ritchie,  for  defendant. 
(t.w.r.)  •  '^  • 


\ 


COURT  OF  QUEEN'S  BENCJ.. 
MONTREAL,  19th  NOVEMBER,  1863. 

Coram  Lafo{Ntaine,  C.  J.,  Duval,  J.(  Merediti^  J.,  Mundelet;  J. 
In  Appeal  poM  the,  SuPERroR  Court,  District  op  Bedford. 

!  OMIE  LAGRANGE, 

{Plaintiff  in  Court  below,) 
Appbllant; 


ANI> 


II£ 


I 


NRY   CARLISLE, 

(Defendant  in  the  Court  belotc,) 

_  _  RlSPOMDINT.'^ 

Practice — Default  to  answer  plea. 


12  Vlo.  C»p .  3S.,  5  85,  has  the  following  enactment :    "  And  be  It  en^oted,  That  In  any  pleading  i^  i 
any  conteated  oivU  oaie,  oTeiy  allegation  offaet,  the  trnth  of  which  theopposite  party  «hall^' 
not  exprevsly  deny,  or  declare  to  bo  unknown  to  him,  iball  be  held  to  be  admitted  by  him." 
And  28  Ylo-  c.  67,  $  87,  baa  the  following  :    "  Any  party  in  the  Superior  Court,  or  In  the 
/Circuit  Court  In  appealabl«  CMet,  entitled  to  «yJe  an  answer  or  reply,  shall  be  bonnd  to  ty\e 
/   the  same  within  the  delay  j^vteribed  by  law,  but  shall  be  foreclosed  from  fy  ling  the  same  by 
/      the  mere  lapi«  of  the  delay,  without  being  entitled  to  a  demand  of  such  answer  o\  reply  ; 
and  in  the  case  of  no  answer  or  reply  being  fyied  within  the  delay  prescribed  by  law,  Issue 
/  shall  be  deemed  Joined  by  the  proceedings  already  fyled." 

Held  :  1.  That  a  plaintiff,  who  in  his  declaration  expressly  declares  "  that  the  sum  of  money.  In  the 
said  promissory  not«  speoiSed,  is  now  wholly  due  and  unpaid  ;"  and  who,  in  «l|bct,  lepeaU 
that  dMIaration  in  his  articulation  of  fltots,  cannot,  under  12  Vic.  c.  88,  \  SJ^  tad  28  Vic.  c. 
67,  $  87,  in  consequence  of  his  ihUure  to  lyle  an  answer  to  defendant's  plea,  b*.  held  to  hare 
admitted  that  the  note  has  been  paid  and  discharged,  aa  alleged  by  defendant's  plea. 
2.  That  a  pUUnUir  who  has  faUed  to  lyie  an  answer  to  an  afflrmatlre  plea  is  not,  under  23 
Wjl.  e.  67,  in  consequence  of  that  flkilure,  to  be  considered  in  "dt^^ame  position  as  he  would 
h/vebeen  If  he  had  been  fonnally  foreclosed,  under  12  Vic.  c.  88,  from  answering  such 
plea. 

The  respective  pretensions  of  the  parties  to  this  appeal  fully  appear  from  the 
allegations  of  their  printed  cases.  '^ 

The  factum  of  the  ap^ilaut  contained  the  following  statements  >^. 

Lejugement  dont  estappel  a  et^  rendu  par  son  Honneur  Monsieur  le  J[uge 
MoCord  i,  Sweetsbuig  dans  le  District  de  Bedford,  le  19  Septembre  1826,  et 
nest  ooou  dans  les  termes  suivanis : '  |  / 
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The  Court  hay,flg  heard  the  parties  by  their  counsel,  examined  the  plead- 

ipga  and  proceedings  of  record  and  duly  deliberated,  doth  adjudge  and 

'  condemn  the  aaid  defendant  to  pay  and  satisfy  to  the  said  plaintiff  the  sum  of 

•  two  hundred  and  four  dollars  and  eighty-four  cents  output  money  of  Canada, 

compoeed^as  follows :  of  the  sum  of  ono  hundred  and  ninety-eight  dollars  and 

"  eightyeight  cents,  .mount  of  defendant's  promissory  note,  dated  "  Waterville, 

July  13th,  1861, '  payable  to  one  Chaunoey  Warner  or  bearer,  on  demand  with 

"  interest  annually,  and.of  thosum  of  five  dollars  and  ninety-six  cents  being  the 

"  inter^t  on  the  amount  of  the  said  promissory  note  calculated  up  to  the  thir- 

"  teonth  day  of  January,  one  thousand  eight  hundred  and  sixty-two,  together 

'  with  interest  on  onp  hundred  and  ninety-eightdollars  and  eighty-eight  cents, 

■       from  the  said  thirteenth  day  of  January,  one  thousand  eight  hundred  and  sixty- 

"  two,  until  paid,  and  costs  of  suit  dUlraitH  in  favour  of  JMossrs.  O'Halloran  & 

"  Baker,  attorneys  for  the  said  plaintiff.'',  ,     ^  » 

L'appelant  avail  rencontrd  oetto  action,'  lo  par  une  defense  au  fonds  en 
droit,  qui  Alt  ddbout«Se:  2o  pa^une  exception  de  paiemont,  motiv6e  oomme 
Wit :  . 

^        "  And  without  waiver  of  the  foregoing  difeme  en  droit;  but  on  the  contrary 

'  "  reserving  to  himself  all  the  benefit  thereof,  the  said  defendant  for  further  plea 

"  to  plaintiff's  action,  saith  that,  long  prior  to  the  institution  of  plaintiffs  action 

>  '  IQ  this  cause,  the  note  referred  to  in  plaintirs  declaration,  was  and  is  fully  paid, 

I  •'  satisfied  and  extinguished,  as  the  defendant  will  prove." 

"Wherefore  he  prays  for  the  dismissal  o^  plaintiff's  action  with  costs." 
L'lnUm^  ne  produisit  auoune  riponse,  ni  g^n^rale,  ni  spdciale  I  I'encontre 
de  cette  exception  de  paiement,  et  aprds  avoir  produit  one  articulatiott  de  faits 
inutile  etsur  lesquels  auoune  preuve  ne  devait  gtre  produite,  mais  qui,  du 
reste,  fut  sp^cialement  ni^  par  l'appelant,  il  inscrivit  la  cause  pour  la  preuve  sur 
la  contestation  soulev^e,,  ou  pourse  servir  de^^  aes  propres  termes  "  pn  the  issues 
"  therein  raised"  et  pour  I'audition  finale  au  m^rite  &  la  fois,  le  seizidme  jourdo 
wptembre  dernier. 

L'appelant,  s'en  tenant  au  d^faut  de  I'lntim^  d'avoir  r^pondu  &  mn  excep- 
tion de  paiement,  et  au  b^n^fico  et  privilege  que  la  loi  lui  accorde  en  pareil  cas, 
ne  produuiit  aucun  tdmoin  ni  auoune  preuve,  &  I'enqufite,  du  paiement  du  billet 
tel  qu'all6gu<5  dani^son  exception,  preuve  qu'il  ne  pouvait  faire,  d'ailleurs,  qu'en 
obtenant  une  "  (hfnmUsion  Bogatoire"  iwur^xapiner  des  personnes  r^sidant 
■dJins  les  Etat8-U|iis  et  t^moins  de  ce  pafement;!  et  lors  de  I'ai^ument  il  sdutint 
qtae  l'Intim<5,  n'a^ant  aucunement  r^pondiifi  sa^dite  exception,  cette  dernidre  et 
tous  lea  faita  qutelle  oontenait,  et  plus  particuliArement  ['allegation  du  paiement 
du  dit  billet  e^ient  prouv^  et  admU  par  l'Intim6  mdme.  Malgr^  ces  pwSten- 
tions  de  I'apperant,  la  Cour  Inftrieure  aocorda  jugement  en  favour  de  I'lntim^ 
»«aMd«e»mjuese<;><rt7s,  ce  qu'il  accepta.  ' 

Aujourd'hui,  comme  en  oour  inftrieure,  l'appelant  soutient  que  le  paiement  . 
quU  a  plaid^'A  I'encontre  del'aotion  del'Intim<Je8tprouv6,  et  que  la  dite  actio* :<^ 

!!!;i*'    J  **"  ^*'^"*^  *'~  ^^^'^'    ^' ''«"  ^O"™'**  «"  «ffet  >«»  lois  de  la  ' 
procMure,  dui  nous  r^issent,  I'on  trouvera  plusieurs  dispbeitions,  tant  da  droit 
commun  qde  de  nos  statuts,  ooncluantea^p  fayeur  de  la  cause  de  l'appelant.  Le 
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priDoip«  qa'il  invoquo,  on  I0  trouvo  d'abord  dans  lea  loia  d«  la  procedure  de 
rAngletcrro  et  doa  Etats-Unifi,  oommo  ronsoigno  I^hilip|M  dana  aon  traits  do  la 
prouTO  (idition  amiricainc  annotie  1850)  ;  vol.  it,  notes  to  vol.  i,  pago  608  vt 
page  604,  otf  il  cat  dit :  "  Qui  wow  negnt  /atetur,\  ia  tlio  maxim  In  reapcet  to 
"  plcodiDg.  All  material  allegations  not  denied  are  admitted.  TPihui*,  where  in 
"  treapnas  debtmii  atportatU  the  defendant  plcadctl  that  ho  awtiHtcd  the  ahcriff 
"  in  taking  t^e  goods  in  czeeution  against  tha  plaintiff;  and  the  pluintiff  replimP 
"  &  proTioua  M.  aa.,  an  arrest  and  a  volantary  escape,  and  that  the  defendiint^ 
"  then  sued  out  the  exeeutron  in  qucstiun  ;  and  the  rejoinder  waa  thqt  this  cxp- 
"  cution  was  sued  out  by  another,  and  not  thodcfendtfnt ;  this  waaheld  toadii^t 
"  theescopo  and  other  niatcriol  allegations  except  that  this  execution  wos  sued 
"  out  by  the  defendant.  (Cheeiut  vh,  Mlrriek,  2  iV.  Jt.  lii>p.  376,7.)  On  rei)li- 
"  cution  setting  forth  a  code  of  by-lnws,  ond  ollogingj(;\brench,  an  issue  on  the 
"  breach  admits  the  by-laws.  (  Union  Bank  of  Mji^^lnnd  vs.  Rulghy,  1  7/,rr. 
"  and  Gillt  Hep.  324.)  In  unumpnit,  the  dofondirnt  pleaded  a  set-off  of  $2600 ; 
"  replication  that  the  defendant  was  in  debt  to  the  plaintiff  $3000  ;  and  paid  the 
"  plointifff2500  in  part  thereof;  rejoinder  he  had  not  owed  the  13000,  (tic  plain- 
*'  tiff  has  the  onus;  for  he  has  admitted  by  the  replication,  the  payment  of  the 
"  $2600  (Jra^^cwer  vs.  ne  J5e//«,  4  Ji/onroe  7,  U.)" 

On  la  (rouve  6j^alcment  cette  uidme  rigle  de  procoduro,  express^ment  formuMo 
dans  les  lois  d<t  la  proc6durc  civile  du  (Jh&telot  de  Paris.  Jousse,  Tmiti  de  U 
justice,  s'cxprimo  en  ces  termes  sur  be  point,  ii  la  page  860  du  tome  1  :  "  Mow 
''  si  Taction  porutt  sufllisamment  prouvde,  le  jugo  cxaminera  les  exceptions  du  0 
"  fendeur,  pour  voir  si  ocs  exceptiAis  diStruisent  Taction  du  demandeur ;  oat  ^i 
"  ces  defenses  ddStniisent  ct  andantissent  enti<^rcmcnt  .Taction,  sans  rdpliquoA  y 
"  lables  de  la  part  du  demandeur,  le  juge  doit  pareillement  donner  coi/g<S  do 
"  la  demande,  de  la  mfimo  manidre  que  si  la  dcmando  n'<5tait  pas  proov^i 

Pigeau,  Traitd  de  la  Procedure  Civile  du  Chfitclet  do  Paris,  tome  1,  j/agc^GO 
"  ddcidc  de  m€me  :  "  Si,  dit  il,  celui  centre  qui  les  faits  sent  articuliSs  He  les 
"  ddnie  pas,  ils  sont  tenus  pour  avou<^s,  et  Ton  jugeen  consdquenoe."  / 
.  En  cela,  nos  stafuts  provinciaux  ri'ont  fait  qa«t  confirmer  les  r^^es  dii  droit 
'commun  suivi  dans  ce  pays.  On  lit  en  effet  A  la  lISAme  Vict,  ohaii.  38,  s.  85, 
au  chap.  73,  s.  76,  page  741  des  Statuts  Refondus  du  Bns-Canada,  4  (|isposition 
suivante :  .-^    ■        ■  I 

"  Dans  tout  plaidoyef,  d^nk  une  cause  civile  conte8t<5e,  toute  altegation  de 
"  faits  dont  la  partie  adyerse  neniera  pas  expressdment  la  v^r^d,  6u  qu'elle  ne 
"  declarera  pas  lui  6trc  inconnue,  sera  consider^  comme  admis^  pnr  ello." 

La  justice  de  cette  disposition,  tant  du  droit  oommun  que  cb  nOB  statuts,  n'eat 
pas  douteuso,  et'est  expos^  en  de  bien  belles  paroles  par  Son/HoDneur  Monsieur 
le  juge  Aylwin,  pour  et  au  nom  de  la  majorite  de  la  Cqur/dana  une  cause  de 
Copps,  appelant,  et  Coppa,  intim^,  jugde  en  appel  le  11  jirille^iBt  rapportde  aa 
2me  volume  des  Decisions  des  Tribunauz  du  Bas-Canadf(,  page  106  et  suivan- 
tes,  oA  Ton  lit  a  la  page  108  oe  qui  suit :  "  Now  a  large  Mrtion  of  these  services 
"  were  rendered  in  Upper  Canada,  and,  to  prove  theiri,  the  party  respondent 
"  would  have  been  obliged  to  sue  out  a  Commiuion  Ro^atoire  to  Upper  Canada. 
*•  Had  he  done  so,  the  defendant  might  have  said  to  h^  :/"  I  never  denied  the 
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I  tm  of  the  lerTioot,  h«vidg  boon  rendUd ;  you  haw  Bono  into  unneoowary  evl- 
f   f  nee  and  maat  pay  the  ooata  younolf.  I  deem  the  moUob  of  Judicature  Aot  I 
>T0  quoted  aboYO  to  be  ono  of  the  mpat  wholowmo  andbeneflclal  provision, 
"of  the  existing  law." 

Anjourd'hui  oom'mo  dwialeoaado  roppelaot  Coppa.al  I'appolant  en  oetto  oouiio 
ftQtpri.  une  ^owffiiM/on  Rogatoire  poa«  lea  Ktat^Unia,  dana  lobutdo  proum 
/parttfmoInH  lo.paiomont  du  billot  en  question,  I'intimd  aurait  pu  lui  rdpondrt: 
^  I  never  denied  the  fuet  of  the  payment  having  beenj  made ;  you  have  gone 
into  unncoeaaary  evidence  and  must  poylthe  coats  yourfcelf." 
D'ailleum,  le  prinoipe  quo  I'appetant  invoque  a  <Jt<J  reronnuNlans  deux  autres 
causes  jugdea  par  la  Cour  Sap<5rioure  de  MV.ntr<ial,  savolh  St.  John  vs.  Delialo 
ct  al.,ot  Mc(;regor  vs.  McKenzie  et  al.,  jug«Ses  on  1851  et  rapportdes  au  2nd 
volume    des    D^Joisions   des   Tribuniiux    du  Bas-Canada;    pages    150,    ISl, 
mji  163.  II  est  vrni  quo- dans  oes  deux  dbrnidres  causes,  ladtScision  ne  va  pas 
auaai  loin  quo  oeilo  do  U  Cour  d'Appei,  dont  nous  nvons  pnrl<5  plus  haut,  uncer 
taiB  partago  d'opinions  existant  sur  I'offct  du  mot  "  expreasimmU"  qu*;  oontient 
la  clause  766mo  du   oliap.  83  dos  StatutsI  Rofondus  du   Baa-Canada;  maia 
d  on  autre  cdt«J,  il  no  tcmblo  pas  douteux  quo  cos  deux  detniAres  djJeisions 
<!tabIis8ont  clairement  quo  lu  partio  qui  no  nio  pas,  ni  g6n<?raicment,  ni  exprossd- 
mentet  en  aueune  manidre  quclconciuo,  les  fiiits  all<igu<5s  par  son  adverse  partio, 
est  cens^o  et  considdroo  les  avoir  admis,  ct  qu'alors  il  n'est  pas  ndoessaire  dien 
faire  aueune  prouve  d  TenquOte. 
The  respondent  stated  his  case  as  follows: 

The  respondent  brought  his  action  on  a  proiuisaory  note  (declaration  in  the  usual 
Jorm),  in  which  it  is  specially  alleged,  "  that  the  said  sum  of  money,  in  the  said 
I'  promissory  note  specified,  is  now  wholly  due,  and  unpaid,  as  ajiJJWs-fcy  the 
^  I  Baid  promissory  note  herewith  fyled  to  form  pirt  hereof;  "  that  "  M  interest 
''  accrued  thereon  is  still  also-due ;"  and,  that  defendant  refuses  to  pay  tli^  fmount 
"  of  said  ndte  and  interest,  although  thereto  often  requested."         V    ,, 

To  this,  appellant  (defendant  below)  pleaded  a  difense  en  rfrort,— evidently  for 
delay,  the  same  being  wholly  unfounde(V-  and  «  plea^f  payment  before  action 
commenced,  for  the  same  obvious  purpose.  Responde^nswered  the  difentte  en 
droit,  but  fyled  no  answer  to  the  plea  of  payment,  m  difense  en  droit  was 
dismissed,  and  appellant  offering  no  proof  of  his  plea  of  paymen"^,  the  judgment 
appealed  from  was,  on  the  merits,  rendered  for  the  respondent,  plaintiff  below. 

That  this  appeal  is  a  dishonest  attempt  to  cheat  the  respondent  out  of  his  money, 
—he  still  holding  the  promissory  note,  and  the  appellant  offering  no  proof  what- 
everofitspaymont,— is  obvious;  and,  to  assist  him  in  his  purpose,  appellant 
invokes  the  fact,  that  respondent  having  fyled  no  answer  to  his  plea  of  payment  ex- 
pressly denying  the  same,  that,  therefore,  he  has  adiiiitted  such  payment.  This 
is  the  only  ground  of  appeal. 

Respondent  submits  that,  by  the  allegations  of  hiai  declaration  above  quoted, 
directly  denying  the  payment  ofsaid  note,  and  the  plea  of  payment  of  appellant, 
in  answer  to  said  allegation,  issue  is  joined ;  to  wit,  by  the  allegation  Af  payment, 
by  the  appellant,  on  the  one  hand,  and  the  denial  of  payment,  an^^tke  allegation 
ofrefusal  to  pay,  on  the  other,  by  the  respondent.       \  '^ 
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W«  haw  hare  .11  thd  eM«nUiil«  of  an  iiMue,  •  fa«»,  involving  th«  whole  inue, 
•llegoU  by  the  one  portjr  and  denied  by  the  other. 

In  addition  to  thiirenpondent  rorera  to  the  7ftth  mo.  of"  Conaolidated  8t«late«," 
cap.  83,  where  it  ia  eiproaalj  provided,  that, "  if  no  ioswor  be  fylcd  within  the 
delaj  iMiuo  ahall  bo  deemed  joined  by  the  prooeodinffi  already  fylod  ;  "  ^hat  If 
the  partioa  ahall  go  to  proof  of  their  retipcotivo  alleKationa. 

With  thia  law  of  procedure  in  aupport  of  the  roapondont'a  poaition  in  thia  oauM, 
•«  having eiprcMFy  denied  the  material  allegationa  of  uppellanfa  plea  a«  afore.inid. 
and  thereby,  in  fuot,  anawerodthe  anme,  rcapondont  trutta  that  appellant  will  I 
IB  hia  obviouKly  unfair  purpoao  in  thia  appeal.  \ 

Th«jection  of  law  above  oited  waa  onaetod  in  the  23  Victoria,  and  faenA,  into 
faraa  irapcflially  regulatea  pleading  and  pr.)coduro,  muat  take  prooed«Me  of  any 
proviaiona  upon  the  aamc  point*  previously  enacted.  Had  the  oontonta  of  aoe. 
76  found  a  place  in  the  "  Conaolidated  Statutea"  before  Sec.  76,  aa  th^  ought 
to  have  done,  m  the  order  of  oonHolidution,-thua  ahowing  that  the  legialatlon,  on 
thia  point  of  the  12  Vio.  had  been  much  modified  by  that  of  the  23rd  Vic.,— 
the  appellant  might  have  acquioacod  in  the  judgment  of  the  court  below. 

Lafontaini,  C.  J.  (ftMwi^WM.— Appel  du  jugement  final  du  19  aept.  1862, 
rendu  k  Nelaonvillo,  dans  lo  diatrict  do  Bedford.  * 

Queation  de  procedure  rdaultant  do  oertaisea  diapoaitiona  atatutaires.  (Chap 
83  dca  StatuU  Refondua  du  Baa-CanAdu.) 

L'oetion  cat  fondiJo  aur  un  billet  promiasoire  du  13  juillet  1862,  fait  payable 
A  Chauncoy  Marnor  ou  au  porteur.  ? 

La  (Itclarotion  du  dcmandour  alliguo  quo  lo  dit  billet  "  ia  now  wholly  dutf*, - 
"and  unpaid."  -  J        "^ 

II  y  a  uno  diSfense  au  fonda  en  droit,  qui  a  dtVddboutrfo.     II  ne  faut  poas'en  — 
occuper.      Mais  cllo  e^  auivio  d'un  "Plea"  ou  exception  p<5rempUMro  danii 
laquello  on  allAguo  paic^nt  du  billet,  memo  avant  I'introduotion  de  raotion. 

Le  demandeur  a  bien  rdpondu  par  6orit  a  la  ddfcnse  en  droit,  mais  n'a  poa^ - 
ainai  rdpondu  k  I'exccption.  ' 

Le  demandeur  a,  do  plua,  produit  uno  articulation  do  faita,  formant  deux 
queationp,  et  lo  d^fendour  y  a  rdpondu  par  uno  d(Sn<5gation ;  main,  de  son  coU!, 
le  d^fondeut-  n'a  paa  produit  d'artioulation  de  faita. 

Aucun  t^moignugo  n'a  dtd  pris  de  part  ct  d' autre. 

Enfin,  le  jugement  du  19  septombroaSGS,  condamne  le  d<5f«ndeur  k  payer  le 
montant  du  billet.* 

Le  demandeur  n'ayont  pas  rdponda  4  I'cxoeption  de  paien^ont;  le  ddfendcur 
pr<5tend  que,  sous  I'autorit^  du  atatut,  le  fait  doit/fitre  ocnmS  admia. 

"  Tons  plaidoyera  aur  ie  droit  ou  aur  le  fait seront  faita  et  compl<5t^9  par 

"  la  declaration,  la  riponse  et  ia  riplique,  ou  par  h  platdoyer,  la  riponse  et  la 
"  replique  dans  lea  cas  de  plaidoyera  dilutoires  (ou  pr^liminaircs),  et  au  fonds... 

"etpas  d'autrea  plaidoyera  ou  ecrits  ^iia  forme  ^e  plaidoyera ne  seront 

"  re^us  00  admi8.'V   (Qhap.  83  des  St*tut«  Refondua  du  Baa-Canada,  sec.  72.)  t 
C'6tait  la  disposition  de  Tordonnanoo  de  la  25e  Geo.,  chap.  2,  see.  13,    La 
partie  int^ressde  dovoit  done  mettre  I'autre  en  demenre  de  produire  une  riplique. 

On  lit  dans  la  section  1^_    "  Dans  tout  plai<ioyer,......toute  all^^ation  de 
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"  faiU  dont  la  |iartia  advarM  m  niera  pu  aiprean^mant  la  T<Jrltf  oo  qa'4ll«  ne 

''  d^ianra  paa  lui  bin  inoonnna,  ura  eoniid4r4e  nmrnt  aJmiu^  ptir  «Ut ;  at  laa 

^'  frail  d<to<)ulant  da  la  preuw  do  toute  telle  all^K^tion,  ou  do  tout  doouoiont 

"  produil  A  I'appui,  aoront  toujoura  4  la  disordlion  d«  la  oour,  ato.,  ate ' 

C'^Uit  la  diapoaitioa  de  la  12«  Viot.,  ohlip.  38,  aao.  8&. 

Son  offot,  lonqu'il  avait  liaa,  ^aifalait  doao  A  nn  area  Judioiuira,  k  una  oon- 
eoMJon  du  fait,  et  I'autre  partio  ^Uit  diapcniMie  d'on  fairo  autrumant  la  prouve. 

Apria,  noua  avona  eu  une  loi  ap^oialo  «n  oo  qui  rogardo  uno  '•  action  aur  lat- 
"  tre  de  change  rfu  billet  n^gooiable,  c^dule,  ohd«|a^,  ^rit  ou  pronioaHe,  ou  autre 
"  aoto  ou  niarciKi  par  jtforit  hour  aoiufi;  priv6."  C'eat  la  20o  Vict.,  obap)  44,  aeo. 
87.  "  SI,"  dana  nrSn  telle  action, "  I9  ddfendeur  Tailt  d^fa'ut,  bu  ai  pour  toute 
"autre  raiaoo  le  domandeur  m  trouve  aToly  droit  di>  proctSdjjr  <u!  intrle,  alora 
"telle  lettre  de  change  ou  billot...  aeront  prdauinii  Trai8>MMa  en  /aire  la 
"  preuve,  et  Jugemont  pourra  Otro  rendu  "en  oon»«.|uen»o."  (Stat.Jlof.,  chap.  83, 
wo.  80,  Bubd.  1.)  I 

Puia,  ai  dana  toute  telle  action  un  d^rendour  nie  (a  aignature  ou  toute  autre 

•ignattir^  ou  doriture,  etc ou  la  v«Jrit6  de  tol  dojoument  ou  de  pnrtie  d'ieo- 

lui.......  que  cotte  ddn<igation  loit  faite  en  plaiJant  tu  lUnigation  ginimle  ou 

dana  d'autroa  ploidojrera,  tola  dooumcut  et  aignature  a«ront  ntSaninoins  priJauoiia 

v<r>>" <^  moina  qa'aveo  tel  plaidojer,  il  ne  ^it  produit  un  afl|davit  du  ddfen- 

•iour,  etc Chap.  83,  ausdit,  sec.  86,' aubd.  2.) 

Enfin,  noua  avona  oQ  la  13e  Viot.,  chap.  67,  aeo.  3t,  laquelle  aection  eat  main- 
tenant  la  76e  du  dit  chap.  83  doa  Stat.  Eof.  du  B.  C,  qui  porte  quo  "-  toute 

"  P«rtie qui  aura  drqit  de  produire  une  ri/mme  ou  une  ripUgue,  mrn  tenue 

"  de  la  produire  dans  lo  d<^lai  proflorit  par  la  loi,  et  aera  foroloso  do  oe  fniro  par  le 
"  aeul  Ups  du  d^lui,  mim  qn'il  toil  nicruaire  de  /aire  une  Jemandede  telle  riponie 
"  ou,  riplique,  et,  ai  telle  rdponse  ou  rdplique  n'eat  paa  produite  dana  le  d^lai  pres- 
"  crit  par  la'tei,  la  conteetation  $tra  Hie  tur  lesprocidit  alon/aiti."  De  cea 
dcrnieri?  loota  on  doit  oorielure,  oo  me  aeroblo,  que  Jo  mot  "  rdponae,"  employd 
dana  ceite  aection,  doit  s'entendro  de  la  "  rdponse"  A  une  exception,  et  non  de 
la  r^ponse  k  I'oction,  puiaque,  aan*  oette  rdponae,  «'  la  oonteatation  aera  lite 
sur.  Ic8  proo<$d^s  alors  fait"*,"  ce  qui,  n^ooaaairement,  nuppose  une  rdponse 
d<5jA  faite  k  I'aotion  par  le  d^fondeur.  Ainsi,  ^^y«air;  il  n'eat  plus 
ndcoBRaire  de  mejbtre  la  partie  on  demeure  de  prH^  une  "  i^ponae"  & 
rexception,  non  pltfa  qu'une  "  rdplique  "  k  la  ddfenae.  La  "  bonteaUtion" 
n'en  sera  paa-moina  "  li<5o"  par  auite  dcs  "  proodd^  d^jA  faite,"  o'eat-i- 
dire,  auivant  i,a  oas,  pac  la  declaration  du  domandeur  et  par  I'exception 
oiahdifente  A  I'uotion.  "  Ia  contoatation  ainai  lite,"  est  ezoluaive  de  toute 
rdponse  ou  riplique  que  pout-fitre  00  serait  fente  de  auppoeer  oomme  dtant  faite 
en  parcil  cas,  aoit  npiciale,  soit  ginirale,  n'importe  de  quelle  fayon  par  la  partie 
qui  n'en  veut  puj^uire,  et  oela,  nonobstant  aa  ddterminatiou  de  n'en  pas  fair^, 
et  la  dtelaration  ozprease  du  Statut,  qu'en  parcil  cas,  la  contestation  aera  <*  lite," 
et'Ce,  sur  lea  "  procddds  deji  faits,"  dispoeition  qu'il  serait  plus  que  t^m^raire 
de  r^rder  comme  admcttant  oe  qu'elle  exolut  express^ment. 

La  disposition  duilit  chap.  83,  sec.  86,  subd.  2,  permet  done  de  nouyeau  de 
"  plaider  la  d^n^gation  g^ndrale,"  da  moins  k  une  action  >ur  billot  oomme  Test 
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U  pMfwnU.  81 1*1  Mt  1«  OM,  le  d^fflndaar  (|tt{  n«  aU  im  Mpr«M«iaui^  -..,  .,„. 
gntion  do  (kit,  no  Mra  dono  plu.,  .Idni  una  oaum  <i«  m  tt«  n«tur«  Ju  (ii.,ihii  con- 
AilM  commt  I'.jnnt  aduiiM.  U  ,,ui  ^lubUi  fain  «  mpMon  A  k  76*'U  da 
dil  chap.  83.  r  ' 

Venona  iuiUnt«nant  h,  I'artlnalntinn  do  fult,    loJ|«n  lo  oona«ntemfl(it  d«i 
-p«rtltw  n'.'h  «i..|iip(o  paa  anion  l,i  »3o  aeb.  du  dit  oliapi  ^il.    " 

••  Dana  Urn  d«.ux  joura,"  dU  In  77o  a«o.  du  oh.ip.  HI ,  *>  qui  ,ui»ront  ifxU,  w,. 
••  lettaHm  tUa,  aur  la<|U«llo  la  preuve  domfltro  pnnliite,  ohaque  pirtitf..  ...''.... 
"  prwluiro  uno  artioulntinn  d«  tuita  portrnonti.  4  lollo  jonG^Ution  ot  non'idml* 
"  dans  laa  plaidojera,  loa(|ueU  dio  ontciid  prouv«>,  ot .  n  aiKniflora  oopio  &  la  par 
"  tieadrtnt,  et  dana  l«a  troia Joura  qui  auivront  tolln  alf^nifloation,  la  parties 
"  ^aq^ollo  ello  aora  failo,  prcMluira  ot  aJKnlHora  aa  t6fxn  i«  roconn^iaannt  oa  niant 
"  toua  ou  auoun  d<te  dita  ftiiu,  ou  d6umt  que  toua   su  quoUiuon-ana  doi  <liu 
"  fliiU  foieat  A  aa  ooonaiannoe;  et  ai  MIo  rdponao  i  'oat  produiuj/ot  aiKniliio 
"  dana  lo  ddlai  ■aadit,>  WU  trUouMajp^  U  parti',  idfe'ne  aorortt  oonaidirA. 
"  oommo  av<$r<$a  por  la  partio  qui  auralfi  dd  r»roduir«  ct  alKnlflor  tollo  n^ponio 
"  auMi  bioD  que  tout  fait  ali^gud  dana  I'onjdkilatioJot    non  oxpreaaimorit  ni.« 
"  daoa  la  r^ponio,  ouquo  laparti«  faiaantili^  kponai  aura  prttondu  uOtro  p<u 
"Urn  oonnoiaaanoo."    Coat  la  diapoaitioQ  do  la\20o  Viot,  chap.  44,  aw,.  74. 

Quant  aux  fraia  do  la  preuTc  doa  f«IUn6nSnon(tionnAi  dana  I'artioulaUon 
on  pout  voir  la  So  aubd.  d«  U  aoo.  87  du  dit  ohap.  bI  et  auwl  laOQo  aeot.  qui  a 
tuaai  trait  au  mOme  aujet,  dana  le  ooa  oii  <*  one  parAo  qui  aurait  dO  produire  et 

"alKniaor  tolle  articulation  do  faits  oonirae  snadit,  Diglige  do  le  fiiiro,  eto '." 

II  me  aeniblo  quo  cotto  articulation  do  fniu,  exigic  par  la  20e  Viet.,  ohap.  44, 
rendait  inutile  la  85e  aect.  du  chap.  38  do  la  12o  Viot.,  (jui  eat  la  78o  du  dit 
chap.  83  din  Slot.  Rof.  du  Bo^Cunada,  I'articulajion,  loraqu'elle  ^toit  fiito, 
dovant  romplaoor  ootte  acction  pour  loa  flns  do  la  priodduro.  Maia  lo  chapitre, 
83,  duDS  aa  sect.  92,  aoniblo  no  paa  vouloir  qu'il  on  ioit  uiaai  j  oar  ootte  o^sotion 
pOrto  que  "  lea  six  aeotiona  imm^diatomont  pr6oedo^tcs  aeront  intorprfitioa  com- 
''  we  ajant  6t6  d<5cr6t<5o«  pour  donnor  auite  aux  d  apositiona  oontcnuea  dans'la 
''  76e  section  du  prdaent  acte,  Ic8qu;;lles  dispoaitioils  aoront  tbujoura  appliqudes 
"  dans  la  Cpur  Sup6rioure  et  la  Cour  do  Oircuit,  dont  lea  rdglos  do  pratique 
"pourront  comprendre  toute  disposition /qui  pourra  fitre  oonsiddr^o  oomme  ' 
"  ndoessairo  pour'mettro  k  offet  lea  dispositions  do  la  dito  section." 

Dans  tous  lea  cas,  i'artioulotion  d«  ftits  ne  paruit  pas  fitro  eligdc  des  parties;    • 
clle  esl  seulement  JHsrmise,  et  celui  qui  la  fait  s'aesurc  certains  avantagoa  oontro 
la  partie  qui  n'y  rdpond  pas. 

Ici,  ily  a  coute$\ation  Hie,  bien  que  lo  domandour  n'ait  pas  r^pondfu  k  I'exoep- 
tion  du  diJfcndenij.  Jl  n'^tait  pas  oblig<J  dele  fuire,  et  le  d<^fendeur  n'itoit  pas 
obligd  de  le  mettn^  en  demeure.  Mais,  puisque  la  766  «eot.  doit  fitre-  ex^ou- 
1^,  ne  peut^n  pa«|  dire  que  le  demandeur  n'ayant  pas  r^poadu  A  J'exoepCion  de 
poiement,  doit  dtrfj  oonsid^r^  oomme  ayant  admis  lo  foit  a^nsi  alWgu<$  ?  Il^e 
semble  qu'qp^oit  en  venir  k  cette  conclusion,  i^  moins  qf  on.ne  pr^tende  que 
« I'artiouUtton  de  faita,"  du  demandeur  ne  doivo  rtfpondre!  k  oe  qu'exigeait  de 
lui  U  76e  seoUoD.  Or,  cette  76e  section  exigeait  une  "  r^ponse  "  k  I'exoiiptioa 
dMW  laquelle  flit  foite  U  d^n<$gaUol  de  I'olWgation  de  paiemont ;  et  Te  demin. 
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drar  B  ■  |)M\r»it  wtu  r^ponM.     IIkIoU  doq«  m  mMl  Im  floMlquMk    CW 

U  db|XMUioa  MprMM  du  Hli|«|.  1  gi  U^  domaodoar  n'e&i  puit  produil.  d'trti- 
cuLUon  d«  Wt.  («t  il  n'rfuil/  p..  obl^  d«'lrt  f.Iro)  p;,urr.UH,n  n>(\i«cr  •« 
dtffondtur  rt*uUK«  qui  )ui  ^Suit  .(xiuia  ou  ««rtu  do  U  7tfa  wotion  d.u  ohtp. 
«3,  ptr  l«  tkH  iBdm«  dajdom^ixJcur  qui  q'i  pu  Jug4  4  propoa  da  r^pomlra  4 
ton  Mwption  ?    Je  n«  la  iwnaa  paa.  /     •  '  ■      ' 

L'artioulation  db  fSilt  na  propose  quo  d«ui  ^aoi^ton*  :  t*  Ijo  d<<f«n<I«ur  nVt-il 

>iflilt(HBiKn<ilabillctenquaii«i<)n,»inol'a  t  i|paii,|<<|i»r*HU  Jwnondour?-."  NonJ' 
ripond  U  d^rondour :  2*^  ii'aat.n  pM  »r«l  qua  la  ddfondnu^  doit'l»'ii«nnue  dont 
la  r«>c)uvwni«nt  f.it  robj«t  d.^Footion  ?  "  Non,"  r^pond  U  d^rondour. 

Hi  I'nrtioulatioii  da  fuil  du  dcniandour  doit  «tra  ouimtk)  auppL^^r  A  I*  "  rApon- 
m"  qua  i«  di(  donmndcur  avuit  lo  droit  de  fuii^,  at  qu  il  auruit  dft  fairo  ^  I'oi- 
ocption,  ot  aLl'axwption  dfc  p^iojaiont  neat  pna  uhe  adiuiaiii^n  do  la  doito  doinan- 
.d<Jo,  alora  noun  lomiuaa  aarm  preuvo  du  billot  on  quoiltian. '  '         • 

La  "force,  do  oca  avcui  judid*irca  ci»t  dliiia  I'iittdiflt  dca  dOuxp«rtioa;  alio, 
^  dt-pand  onti^roaient  du  foi*  auquul  h  loi  loa  rntMolic.  '  "*"^^ 

8i,  poumuivi  aur  uo  billot,  lo  ddfondour  no  oomporjlt  p»K,  ou  bien  oomporuU,, 
mnia  no  pluido  pos  4  I'aotion,  la  loi  vcut  qu'il  aoit  o.>nhd  rfV'oir,  piir  oo  fnit  lA 
nit^me,  adniis  lo  biUet,  ot  lo  doiiiondeur  a  droit  d'obtcnir  juKoiijoiit.  Our  lo 
domnndour  n,  pur  aa  d<<oltt^tttio^,  uffirin<i  Un  Tait  t,ul,  dana  woaa,  n'ont  paa  ni^. 
ir»  dono  lo  profit  du  dtifuut  do  ddndgation.  Lornquo  oo  ddfondour  ploide  4 
ractioD,  ot,  dana  aon  plaidojror  afflrmo  Iwftit  qui  tond  4  rnpouHflor  In  dcmando, 
la  loi  (aco.  76  du  oliap,  83)  vcutquo,  ai  cot  alWgudJaffirmtttif  u'oHt  piw  niA  par  la 
"  rdponae  "  ou  "  V6pllquo/'  il  aoit  connd  fltro  admia;  ello  iui-don^o  Im  loroo  do 
,1'aveu  judioioiro,  en  dorinant  on  porojl  oas  au  ddfondour  qui  jfaffirnid  ou  iilldgu4 
lo  fait,  l«  profit  du  ddfuut  do  dd|idgatiap.  Si  on  objooto  au  d<U'on<tbur  lo  ddiuut 
do  production  d'ortiouUtion  do  faita  do  aa  pari^  il  ■  droifc*Udpondro :  Jo  n'dtaia 
poa  obli^d  d'cn  produiro.  Jo  puiH  fitro  Heulcment  exj/oti,  le  can  doti^ant,  4  pij«r' 
cortaina  fraiada jostioo qu'uno_artioulation do  fait^auruit  pcut-Atre  pu  m'ozo^p- 
t«r  de  payer. 

L'artiovlation  de.foita  du  dontflndeursfippoae  qu'il  voulait  fairo  ai^  prouVedoa 
alWgu^s  do  n  ddclari^tion,  il  la  proposait^pour  avoir  one'  rdponse  afllrmative; 
Au  lioU  de  fafro  uno  rdpongo  affirmative,  le  d^fondonr  en  fajt  uno  qui  est  nega- 
tive.   Lo  deniandeur  ne  va^osa  plus  loin ;  il  no  fall  pas  de  preave. 

J'ajouicrai  que  la  "  oonteSation-  en  cause  "  do^t  le  Statut  parld,  n'est  pas  ua 
droit  nouvcau  ;  c'ost  la  rdpdtitition  de  I'article  lO-t  de  la  ooutume  de  Paris  que  je 
trouve  copid  dans  le  ^^ouveau  Dmiiart"  contestation  en  cause  est,  quand  il  y  « 
"  r^gloment  sur  les  demandes  et  ddfens^s  des  parties,  oa  Uon  quand  le  defendeuf 
"  est  d^faillant,  otddbout^  de  d^fenRos." 

"  L'uaaRe  des  diboutds  de  ddfenses  dont  parle  cot  article,  a  M  abrogA  par 
"  Tordonnanee  de  1667,  tit.  6,  art.  2,  o'est  pourquoi  cetto  ord^nnance,  tit.  14, 


A 


"\ 
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"  art.  13,  dit  quo  "  la  cause  sera  tonye  pour  jionteatde,  par  le  ptamier  rdglem<6nt 
!«  Ub  de/enttM  /oumie$,  encore  qu'il  n'ait  pas  4l(l™ 


"  qi)i   interviendra,  ajari 
"  signifi^ 
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"  Aioai;  trois  ehoaes  doivetot  essentiellement  eonooarir  pour  former  la  contes* 
"  tation  en  cause,  en  matidre  civile  :  1«  La  demande  de  oelni  qui  attaque  (noof 
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"  avons  ici  U  dielaratton  di»  demgndeur)  ;  2°  la-  rdponso  du  d6fcndeur  ou  son 
"  rcfuH  de  r^pondre  (ici  nous  avons  roxocption  p6remptoiro  du  dofcncVjur  appe- 
"  lant)  ;  3°  la  prononciatiori  d'un  jugoment  queloonque  (ioi  nous  avons  le  Sta- 
.  *'  tut  qui  ticnt  lieu  de  rdglement  du  jugo,  ct  qui  prononce  qu'il  y  a  contestation 
"  life  su^  les  "  proc6d08  ddjiV  fails,"  c'est-a-dire,  par  la  demande  et  la  rdponse 
"  (deoliiration  ct  wtception)." 
Pathur  dit  lo  moine  cIioto  dans  son  Trai»6  de  la  procMure  civile,  fag9  43 

" Aussitot  qu'il  y  a  eu  des  defenses  foumies  sur  le  fond  de  la  contestation' 

"  ou  mfliiie  sans  avoir  ^te  foumies  par  ecrit,  si  ellos  ont  ^t^  prononceos  devant 
"  le  jupe,  la  prcniiore  prononciation  du  juge  qui  intcrvient  sur  la  plaidpierie  de 
**  cos  defenses,  forme  co  qu'on  appello  contestation  en  cause." 

Jo  donne  a  des  dispositions  statutaires  une  interpretation  dont  pourfait  pro- 

fitet  injustement  le  ddfendeui^,  oar  on  peut  soupyonner  un  peu  la  sinc6rite  de  son 

exception.     It  s'agit  d'interpr^ter  ou  d'appliquer  do  nouvellcs  disposition?  statu- 

taires  sur  la  procedure  qui,  peutetre,  entraineront  plus  de  difficult^  qu'oir  ne 

serait  ten<4  de  le  croire  &  premidre  vue.     Je  doi»penser  que  je  me  trompe,  puis- 

que  je  diffore  d'aveo  la  majority   des  juges  de  cette  cour,  mais  si  je  suis  dans 

I'erreur,  quant  &  rinl«rpr<Station  de  ce  qui  doit  former  une  "  contestation  en 

cause  "  ou  "  contestation  lide,"  11  me  semble  que  je  le  suis  en  asscz  bonne  com- 

pagnie,  I'dtant  aveo  Pothier  et  les  autetfrs  de  la  nouvelle  collection  de  Denisart 

MoNDBLBT,  J.     The  action  was  upon  a  promissory  note.     PlaintiflF  alleges 

that  at  the  time  the  action  was  brought  "  the  said  sum  of  money,  in   the 

said  promissory  note  specified,  is  iow  wholly  due  and  unpaid,  as  appears  by  the 

said  promissory  note  fyled  to  form  part  thereof:  that  the  interest  accrued  is  still 

also  due."  '  ■       " 

'The  defendant  pleads  : — 

"  That  long  prior  to  the  institution  of  plaintir s  action  i  h  this  cause,  the  note 
referred  to  in  plaintiflPs  declaration  was  and  "is  fully  paid,  satisfied  and  Extin- 
guished, as  the  defendant  will  prove."  ^ 

Now  if  is  plain,  that  the  86th  Section  of  12th  Vict.,  c.  38,  that  "  any  allega- 
Hon  of  fact  in  a  pleading  not  denied  should  be  held  to  be  admitted,"  would 
be  conclusive,  were  it  not  to  be  taken  and  placed  in  juxtaposition  with  the  37th 
.  Sec.  of  the  23rd  Vict.  o.  57  which  enacts,  that  "  if  no  answer  or  reply  be  fyled 
within  the  delay  prescribed  by  law,  issue  shall  be  deemed  to  be  joined,  in  the 
French  ^ext,  «  la  contestation  tera  Hie,"  by  the  proceedings  already  fyled." 

It  follows,  then,  that  the  want  of  an  answer  to  the  defendant's  plea  is  tanta- 
mount to^an  answer.     That  answer  might  have  been  either  special  or  general. 

If  general,  it  would  have  been  a  denegation  of  the  allegation  of  payment.    If 

special,  it  would  have  been  a  repetition  of  the  owing  of  the  notely  defendant,  at 

the  time  of  the  Institution  of  the  action.     Consequently  not  only  is  an  admission 

of  the  nptebping  paid  out  of  the  question,  but  we  have  technically,  and  acoord- 

..ingtolaJilWd^he  rofes  of  procedure,  well  underatood,  a  denegation  of  the  plea 

,  of  payment  or  a  re^tition  6f  the  allegation  of  the  declaration  of  the  note  being 

doe.   ■".-• 

I  aui,  th0r%fon)^  dearly:  of  q)inidn,^that  were  we  to  give  theStatute  of  1849    ■ 

'^h9  jntflrprettttik-^ich-ia  aougU  to  Itfiitg  jt-iHHiCTpWi         refer«iic<rfar  "^ 


■  \- 


■     :-* 


'  '■"'•■,.  'T  '•  f  '"^'i^.Wi ' 


f- 


COURT  OF  QUEEN'S  BENCH,  1863. 


Idl 


statute  (23rd  Viot.)  which  takes  it  out  of  the  general  rule  which  it  would  seem 
to  have  had  in  view  to  lay  down,  wo  would /orci6/y  extract  from  plaintirs 
doiijga  the  very  reverse  of  what  he  meant,  and  what  was  disclosed  by  his  pro- 
ceedings. Such  a  contracted  intcrpretaUon  of  two  Statutes,  to  give  that  of  1 849 
Its  effect  in  such  a  case  as  the  present,  would  in  my  opinion  wrtonly  be  a  flagrant 
mju^ide  to  plaintiff,  who  would  lose  his  debt,  but  it  would  be  an  intcrpretatioa 
which  would  be  an  error,  a  juridical  error. 

The  Judgnfent  of  the  Court  below  should  be  confirmed. 
Meredith,  J.— This  Appeal   presents  a  question  of  practice   of  general 
importance. 

The  plaintiff  sued  upon  ft  promissory  note,  which  he  produced  with  his  decla- 
ration alleging  expressly  ihat  the  amount  of  the  note  «'  was  then  wholly  due  and 
unpaid.  The<lefend&nt  pleaded  that  the  note  had  been  paid.  To  this  plea 
the  plaintiff  fyled  no  answer. 

But  by  an  articulation  of  facts'he  called  upon  the  defendarit  to  say  in  effect. 
1  .  Whether  he  did  not  make  the  note? 

2°.  Whether  he  did  not  owe  the  amount  of  i(  ?  j^  •      - 

To  both  these  questions  the  defendant  answered  in  the  ^iye-ahd  the 
point  which  we  have  now  to  determine,  is  whether  the  plaintiff,  who  in  his 
declaration  expressly  declared  "  that  thp  sum  of  money,  in  the  said  promissory 
note  specified,  is  now  wholly  due  and  unpaid ;  "  and  who.  in  effect,  repeated  that 
declaration  in  his  articulation  of  facts,  can  nevertheless,  in  consequence  of  his 
failure  tofylean  anmer  to  the  defendant's  plea,  be  held  to  have  admitted  that 
the  note  had  been  paid  and  di8chaig,ed,  as  alleged  by  the  defendant 

Under  thfe  12th  Vie.,  c.  38,  the  plaintiff  would  have  had  eight  days  to  fyle  an 
answer  to  the  (defendant's  plea,  and  be  could  not  have  been  deprived  of  his 
right  to  fyle  such  answer  without  a  re^^ular  notice,  followed  by  a  foreclosure 

The  interests -Of  a  party  having  a  right  to  fyle  a'pleading  being  thus  carefully 
guarded  by  this  statute,  there  was  nothing  unreasonable  in  the  provision  con- 
tained in  It,  declaring,  in  effect,  "that  any  allegation  of  fact  in  a  pleading  not 
'  denied,  shall  be  held  to  be  admitted."  But  the  provisions  of  the  12th  Vict 
c.  38  already  adverted  to,  were  modified  by  the  23  Vict.,' o.  67.  Under  that 
law  the  plaintiff  lost  his  right,  to  fyle  an  answer  by  mere  lapse  of  time,  and 
without  any  demand  of  such  answer  being  ncoessaiy.  By  the  thirty-seventh 
section  of  the  statrfte  last  mentioned,  it  is  also  declared,  "that  in  case  of  no 
"answer  or  reply  being  fyled  within  the  delay  prescribed  by  law,  »,ue  ,hall  be 
deemed  joined  hy  the  proceedings  already  fyled;" 

The  pretension  of  the  drfendant,  as  I  understand  it,  is,  that  the  plaintiff  who 
has  failed  to  fyle  an  answer  to  an  aflirmative  plea,  is  under  the  23  Viot  o  57 
10  consequence  of  that  failure,  to  be  considered  in  the  same  position  as  he  would  > 
have  been  had  he  been  formally  foreclosed,  under  the  12th  Viot.,  c.  38,  from 
answering  snob  plea.  This  pretension  does  not  seem  to  me  well  founded  :-under 
the  plam^terms  of  the  12th  Viot.,  c.  38,  the  faUare  to  fyle  an  answer  to  an  affir- 
mative  plea  was,  after  a  special  foreolosure,  equivalent  to  in  admission  of  the 
j>llegationBj.oiMJi,plea|Jwhctca»4iadw4lw^rd  Viot.,  eHyyrthe  failure  of  the 
plaintiff  to  fyle  an  answer  to  the  defendant's' exception  had  the  effect  of  causing 
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"  iM«r  to  be  deemed  to  be  joined  by  the  proceedings  already  fyled."  Vfe  matt 
D01*.  under  the  provisionB  of  law  just  cited,  consider  the  issue  in  this  cause 
raised  by  the  declaration  and  exception.  But  it  does  not  therefore  follow,  that 
the  plaintiff  is  to  be  deemed  to  have  admitted  the  allegations  in  the  def<indant'a 
plea,;  on  the  contrary,  I  think,  according  to  the  23j-d  Vic,  0.  37,  he  is  to  be 
reputed  ^  have  done  that  which  was  necessary  for  the  raising  of  the  i$sue, 
which  the  law  dooMeH  $halt  be  deemed  to  be  joined;  in  other  words,  he  is  to  be 
regm-ded  as  if  he  had  fyled  a  general  answer. ' 

I  therefore  think  that  the  learned  judge  in  the  Co'urt  below  was  justiBed  under 
tbp  23rd  Vi<J.,  c.  67,  in  holdhig  that  the  failure  On  the  part  of  the  plaintiff  to 
answer  the  defendant's  plea,  ought  not  to  be  deemed  an  admission  of  the  allegations 
contained  in  that  plea.  I  shall  merely  add,  that  even  if  we  had  to  decide  tU« 
case  by  the  provisions  of  the  12th  Viet.,  0.  38, 1  think  it  might  fairly  bo  contended, 
that  the  plaintiff  ought  not  to  lose  hia  action  in  consequence  of  his  having  failed 
to  repeat  in  a  general  answer  an  allegation  which  he  had  already  made  in  his 
declaration.  '        . 

If  the  defendant  had  fyled  a  difcnte  en  fait,  the  Ciwe  would,  of  course,  be 
wholly  different,  because  that  plea,  according  to  my  view,  would  have  thrown 
upon  the  plaintiff  the  necessity  of  proving  his;note. 

'  Judgment  confirmed. 

i).(?»roMorrf,  for  appellant. 
M.  Doherty,  for  respondent. 
(F.  W.  T.) 


MONTREAL,  1st  JUNE,  1860. 

'      In  appeal  from  the  Scperioe  Coubt,  Distbict  of  Montbeal. 
Coraml  SiB  L.  H.  Lafontaine,  Babt.,  C.  J.,  Atlwin,  J.,  Duval,  J., 

C.    MONDELET,  J. 

JOHN  GREENSHIELDS  et  at., 

Plaintiffs  in  the  Court  below, 
;  «B  App«.la«t8; 

'  LOUW-PLAStONDON, 

D^endant  in  the  Court  below, 
.  #  RaapoirourT. 

Composition  with  gbeditobs— fbauo. 

""■^  '  taIta*.1.dT'^7  "otemtdeb,  the  respondent  by  virtue  of  .nveement between  theappel- 

«d  2 u^li?/'"'"^'  *°  "^"""^  ■  '"•■  '"*"«•»<'"' "«»«  P'opo«m  between  the  re.pondait 
»mnu.^lf  h'  '"""T"  '«'*""'"'  "  notpr^adlctal  to  theoredltor.,«.d  theyUww 
Z  «i  w;  r^f  *"'  '",!  «»Po»«ient  ha.  frequently,  dnoe  the  llnl  ^^eme/t  between 
him  Md  hi.  ored.tora,  aoknowledKed  ther  amount  of  the  note  to  be  owln«,  and  piomised  to 
p«y  the  same  to  the  appellant,  b  biudipg  on  the  maker  of  the  note.  pnimiaea  w 


■^?^^f^■^(°?  *.''"^>  ""'^  the  pretensions  of  the  parties,  and  th^  |n^|,^.^t 
wiiheCkjurilBeldw,  are  reported  31.0.  Juri8tr240^  .     « 
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,  ^,1.  muk :_ . 

In  appeal  Z«/amm«  for  the  app«,llanA».,'a,|Jimnt  the  jud«nent  was  om».' 
Zrh  .kI"  ''"f  °'!  *"*"""''«"  relating  ta  the  Dote/andTb^lT 

1:^  L  K  '  ^  '"'  ."'""•'  '^-  ""'•"«  •»«<'«  ^l'*  composition  for  this 
olain,  he  subsequent  y  settled  the  other  elai.n  of  the  appellants  for  lOs.  „  tl 
£.  n  this  transaetion  there  was  certainly  no  fraud  or  prejudice  to  "tier 
cre4.tors..   Even  supposing  that  the  composition  should  have' refe^ceto    hi 

pnrues,  independent  of  the  composition,  it  was  at  all  events  well  established  • 
and  the  judgment  itself  admits  that  this  amount  *as  not  innl.rri  .^''^^  ' 
,-Uion  and  forthe  reason  that  the  res^:TJr:^2:rtt::ZZ' 
ne^rhel««.  had  a  lawful  claim  against  him.  Should  it  be  that  thToSonof 
h«  ,laim  in  the  statement  should  involve  the  absolute  forfeiture  of  aZ Tt  f^ 
he  cred-tor  and  procure  a  complete  discharge  to  the  debtor?  TZ^'i^JZ 
^I'       rL"\"  PT"°"-     The-mostthatcould  be  contended  fo   {11^ 

IT,  .  y  '^'  "'"'"  '^'''^'^  ^'  ''^-''^  ^  th«  comics  uUul 

other  claims,  and  that  the  creditor  should  only  receive  10s  in  th.  Tvil    1^ 

lants  were  entitled  to  a  judgment  for  £50.  \    '^^ 

Boutre,  for  the  respondent.  The  fact's  on  both  sides  are  proved  sale  and 
except  the  pretension  of  the  appellants,  that  the  respondenfwas'a  7';  t  me  the 
J^ran^ofDesrosiers.     On  the  contrary,  the  appellants  had  no  lien  or  St  of 

asked  hem  to  sign  his  composition ;,  and  ir  is  evident  that  the  note  in  question 
w^only given  to  theappellantsin  order  togive  themap^ferenceov "the  o  er 
creditors  and  induce  the  appellants  to  sign  the  composition.  The  legal  quXn 
«  mittod  m  this  cau^  was  free  from  all  ambiguity^and  could  be  sSed  bte 
ol  owing  terms^  .'  Can  a  note  given  by  an  insolvent  debtor  to  a  credit^i;  vilw 

of  a  deed  of  composition,  as  an  etcepti^al  advantage  for  this  creditoT  3 
"the  knowlgdge  of  other  creditors,  be  enforced  in  a  «,«rt  of  Tustt; ?''  The 

:s  ^sti^tr-  ""--^  ^  -  ««.t  foir:LS5 

parMed.fendeurlel7dr  lX!;.ritom'^^^  """  ''"'^  '-^\ 
LPS  fajtii  sent  tout  simplementceox-oi:  Plamondon  ^tant  en  bananeroute.  fifc    \ 

tit?    ;''  '^'r*'"?  "°"*"' '«  "^'""'^  »-«>^«"'  »«  oonsTntitrt  enT™ 
Plamondon  A  signer  I'actede  composition  qu'A  la  condition  ""'««'>^" 


^^-'■■^ 


Oreenshleld* 

and 
Plamondon. 


BenHt:«Bi 


J^J^l!iiSfi4giMe= 


™«.  1.  bi.i«  d».  n  «.  mS.^^"*-  " '"  "  ^'■"°*"  '"'  "- 
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Orwnihleldi 

Md 
Plamondon. 


TiCfl  or^anoierspay^n,  il  s'agit  maintenant  de  Havoir:  i 

1°  S'il  cat  libre  k  Plam^don  de  payor  oe  bill«t  et  si  en  Ic  pay^nt,  tl  fraade 
6m  ordanoiora  ; 

-    2°  Peut-il  A  I'heuro  qu'il  est,  eiciper  du  droit  de  nea  autros  ur^anoiers,  attaquer 
oc  billot  oominii  fait  eh  fraude  de  ses'ordanoiers  et\  refuser  de  les  payer  ? 

D'un  cold  Ton  pout  diro  qu'il  a  agi  en  fraude  de  ses  ordanoiora,  qu'il  a  tenu 
dans  I'ignoranee  du  motif  do  la  transaotion  qu'il  a  ainsi  faito  aveo  les  Green- 
shields  qui  refusaient  de  signer  I'aotc  do  oomposiuon  ii  moins  que  Plamondon 
ne  souscrivit  le  billet  de  £10QiBn  Icur  favour.  On  pourrait  peut-etre  ajoutor  que 
Plamondon  souncrivunt  un  billet  do  £100  en  fayeur  dcs  Greenshiclds  songoait 
probablement,  dds  lors,  anii  mnyens  de  rencontrer  ce  billet. 

D'un  aut  e  cote,  quelle  est  la  lot  qui  frappe  do  nullit^s  nne  telle  transaction  ? 

Le  nouveau  droit  frondo  ces  trahsuctions,  mais  quant  au  droit  alicien  ? 

II  n'jr  a  auoune  prohibition.  .  |  . 


t 


.■("» 


J'opine  done  pour  I'infirmation  du  jugement. 

The  judgment  in  appeal  was  recorded  as  follows  : 

"The  Court,  *  *  *  considering  that  the  promissory  note  ^igned  by  the 
respondent  in  favour  of  th^  appellant,  on  the  eleventh  day  of  December,  1854, 
and  foc„(^0' recovery  of'^the  sum  speciBod  wherein  this  action  is  brought,  was  so 
made  and  signed,  in  virtue  of  an  agreement  entered  into  between  the  appellants 
and  respondent,  aLthe  special  instance  and  request  of  the  respondent,  and  for 
his  benefit  and  advantage,  to  facilitate  a  final  settlement  then  proposed  between 
the  respondent  and  his  creditors :  considering  that  such  an  agreement  was  not 
prejudicial  to  the  interests  of  the  said  creditors,  and  that  the  said  creditors  have 
not  complained  thereof:  considering,,  finally,  that  the  respondent,  since  the 
final  settlement  between  him  and  his  creditors,  has  acknowledged  the  amount  of 
the  said  note  to  be  still  due  and  owing  to  the  appellant,  and  promised  to  pay  the 
same  ;  and  that  by  reason  of  the  facts  above  mentioned,  fully  established  by  the 
evidence  adduced  in  this  (bause,  the  agreement  ao  entered  into  between  the 
appellants  and  respondent  was  valid  and  binding  on  the  respondent,  who  is  now 
justly  indebted  unto  the  appellants  in  tho  amount  specified  in  the  said  note,  doth 
reverse  and  annul  the  judgment  rendered  by  the  Superior  Court  sitting  at  Mont- 
real on  the  thirty-first  day  of  May,  1859,— with  the  costs  of  this  appeal  against 
the  said  respondent,  and  in  favour  of  the  appellants ;  mi  this  Court,  proceeding 
to  pronounce  the  judgment  which  the  Superior  Court  ot^t  to  have  pronounced, 
doth  condemn  the  said  respondent,  defendant  in  the  Court  below,  {o.P'^y  ^o  ^^^ 
said  appellants,  plaintifis  in  the  said  Court,  the  sum  of  one  hundred  pounds  of 
lawful  current  money,  with  interest  from  the  14th  day  of  August,  1856,  and  the 
costs  incurred  in  the  said  Superior  Court,  together  with  ten  shillings,  costs  of 
protest,  &c.,  &c.  ;  ;     . 


Atlwin,  J.,  dissenting. 


Judgment  reversed. 


Laflamme,  Laflamme  d;  Bernard,  for  the  appellants. 
Doutre  &  Daouit,  for  the  respondent. 
(f.  w.  tO 
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*  CIRCUIT  COURT.  ~~"^"  i 

.  MONTREAL,  30th  DECEMBER,  I863I 
'  Coram  Lo^anqbb,  J.  -• 

No.  1832. 
Perrault  v$.  Laitrin.  *    *' 

Compo8i1'ion.--Prefi;renob. 

exoe*  ofth.  .mount  of  the  oompo..tloTM.I.2    "^         "  *"*''  *"•  '•°'*  «"""  "^  •" 
The  action  was  to  recover  .  sum  of  $19.50,  amount  of  a  promissory  note.    ^ 

.  JIl^      !  u  ***  ""*  '^"^^  "'"'  ■"  ""^'^  **"«  ^y  '»>«  ^««"«>'"'t  to  the  plaintiff 
had  been  paid  by  a  composition  deed  between  thertof  date  the  5tb  March.  1862 
(M.  Garand,  K  P.)  «„d  a  discharge  of  the  same  dat«  before  the  same  notary. 
JJlfTool^^""'"^""  •"^^""  thepartiesfully  appears  from  th,  judg. 
I.  J^?"*'*'  M~^"  ••"PO'tnnt  question  arose  in  this  case.     The  defendant 

effects  to  h,s  creditors.  A  compo.sition  was  then  effected,  by  which  ho  agreed  to 
^  aeven  shtlLngs  in  the  pound  by  instalments.  Thi  plaintiff  conintod  to 
.c«,pt  this  composifon  on  condition  that  the  defendant  gave  him  a  note  for  an 

the  note  was  not  signed  till  a  subsequent  period  »      .  "« 

wJIllllff  f  ■™!'^""  f """'"'  '"^  '^'  •*°''^"'^'"''  P'^^d^*^  that  the  agreement 
Jhe  f  etr       .        '  **'°"T  "'''  P'*'"*'^  '•"^  «""«'»'«''  to  the  composition. 

oter  ^t7  '"^V'^r; '"""•''"*  "'  '^«''''  *^'  '''«*''«'  •'^«y  -«  '^"•"Bt  public 
itc  rnrt2«,  ';«r  n'* ;"  *'^"^  of  Greenshieldsagains^Plamondon. 
la™  wirS^T'  '^'  f  ""^  I  ^  ^-  •'"'■'"*'  P-  '^2' '"  '^'  Superior  Court,  and  it-w.^ 
Aere  held  that .  note  given  by  an  insolvent  iebtor  to  a  creditor  in  contemplation  of 
.  dMd  of  composition,  and  as  a  preference  to  such  creditor,  without  the  knowledge 
ofthe  other  creditors,  was  null  and  void.     The  reasons  for  the  judgment  in  th!J 

Uff  the  defendant  was  insolvent,  and  had  made  a  composition  with  his  creditors, 
ri  „HirT'"''  °"?""''"" '** '•'""'^  afterwards  carried  into  effect,  the 

i?rM^;"!ru'"^^'*'""'**^'''«^'''k«*«»»»'""°g«i»  the  pound  It 
W.8  held  that  the  Consideration  of  the  note  w«i  included  in  the  sum'Tor  which 
^^m««,t.on  WMeffected,.ndthe  note  was  fraudulently  taken.  TheSuperior 
C^urt,  therefore  dmrnissed  the  plaintiffs  action,  holding  that  agreement*  of  this 

That  one  creditor  should  not  be  preferred  over  another,  the  property  of  the 
d^tor  being  common  to  .11.  On  the  other  hand  it  was  contended  th'^t  t'he  otier 
T^^ofiZT^T^'r''  »»'»'»'>- ""-ty  was  not  diminished  by 
B^^ll-  11?^'.^'°'^'"^  '''•""''^  ^  P^y  '»  ''^'^'tional  sum,  not  from  the 


Lii. 


■  ■• 
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iearn  by  his  future  laboor,  or 


2«;re  -ubsequent^  in  other  ways.    As  to  the  question  of  pubKc  order,  it  U 
«..d  that  here  we  had  no  bankrupt  law.    A  debtor  might  make  hU  owi  terms 
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CmCUIT  COURT,  18C3. 


with  hill  creditors,  and  if  he  promised  to  pay  one  an  extra  sum  it  was  nothing  to 
the  others.  The  Court  of  Appeals  had  reversed  the  judgment  of  the  Superior 
Court  in  the  case  of  Oreenshields  ^nd  Plamondon^ireasoning  in  an  Entirely  dif- 
ferent way  from  the  Court  below.  1  His  Ho^ur  was  of  opinion  that  those  agrcc- 
nioirts  should  be  deelured  null  byybtatute,  but  in  the  absence  of  speoinl  legislation 
on  the  matter  the  Court  mtwt  be  governed  by  tliie  decision  of  the  Cour^hrfAppenU 
and  judgment  must  go  irt  fiyou#  of  the  plwiniifF.  ' 

\l  Judgn^t  fori  plaintiff.      / 

Lorunger  «&  Loraiiger,  for  plaintiff.  i 

/>e««»  <&  7y««/e/,  for  defendant.  '         -  ^  ^^ 

(f.w.t. 


MONTREAL,  23Bt>  HAY,  18C4. 

Coram  Monk,  J, 
Chapmdn  vs.  Gordon, 

IIkld:—  Tlmt  in  «n  action  upon  a  ruraignjuagment  "  awewlng  tlio  daraaKMofthe  plainlilTon  o«c«. 
"  Dion  of  tlie  not  pprferming  ofllie  promjiet  wltliin  mentioned  over  and  above  liw  coatVand 
"  cliarRe*  hy  liim  about  hia  auit  in  tliia^liair  expended  to  £26  7b  2d.  damaged;,"  J)roor 
aliunUe  of  «ueb  promiaea  ia  required,  *  and  intereat  will  be  gli^en  Arom  the  date  ofiuobludg- 
ment  ,  '      '  ]  '    / 

By  his  declaration,  the  plaintiff  alleged  that  by  a  certain  judgment  r^n^ercd 
in  the  County  Court,  in  and  for  the  County  of  Elgin,  in  that  part  of  Ullfaf  Pro- 
vince, heretofore  called  Upper  Canada,  on  the  16th  Matijh,  1848,  the  plaiiitliff  ob- 
tained a  judgment  against  the  defendant  for  £37  13s.  7d.  with  interest  ttteVeon, 
from  the  said  date,  as  the  whole  more  fully  appeared  by  an  ezemplifieaQon  of 
said  judgment.  The  defendant  made  default.  By  said  jadgn^ent  "itM  cod- 
"  sidered  that  the  said  plaintiff  do  recover  against  the  said  defendant,  hi^  daaitf- 
"  ges,  costs,  and  charges  by  the  Jurors  afdresaid,  in  form  aforesaid,  ^^d  also- 
"£11.6.5,  for  bis  saidcosts;"  but  no  interest  whatever  is  mentioned.  On/theSOth 
April,  1864,  the  cause  which  had  been  inscribed  for  judgment  was  d^scharg^d 
from  the  dilihiri  to  afford  the  plaintiff  an  opportunity  of  proving  the^  cause  of 
action  founded  on  this  foreign  judgment. 

'On  the  11th  May,  1864,  the  dotcndan^  having  answered- affirmatively  to 
several  interrogatories  upon  faitt  et  articles,  the  judgment  of  the  Court  was 
rendered  as  follows : — 

The  Court  having  heard  the  plaintiff  by  his  coansel,  the  defendant  having 
made  default,  examined  the  proceedings  and  proof  of  record  and  having  delibera- 
ted thereon.  It  is  considered  and  adjudged  that  the  plaintiff  do  rjbeover  from 
the  defendant  the  sum  of  £37  13.7,  current  money  of  the  Province  ^f  Canada,  to 
wit  the  sum  of  £26  7.2,  amount  of  the  judgment  obtained  in  the  County  Court, 
in  and  for  the  County  of  Elgin,  in  that  part  of  this  Province  heiietofore  called 
Upper  Canada,  on  the  16th  da^of  Maroh,  1858,  by  the  plaintiff  agftinst  the  said 
defendant  and  one  Thomas  Qdrdon,  and  £11.6.5.  costs  taxed  upon  the  said  jadg> 
ment  with  bterestupon  the  sum  of  ;j^7.n.7,  from  the  ICith  Mar^b,  1858,  until 
actual  payment  and  C08t6  of  suit.    /  r 

Ahhott  &  Dorman,  attorneys  for  plaintiff.  I 

(P.  B.  L.) 


wherein  proof  of  the  identity  of  the  defendant  was  ordered. 


appealHv.v 
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'  COUR  SUPERIEURE. 

.  MONTRBAL  30  MARS  1864.  ' 

Coram  Lobanqer,  J. 

No.  2143. 

Du/retne  vs.  Lamontngne. 

Imputation-Bail   Empiiytkotique-Rbsci8Ion-3Iise  en  .Dimeubb- 

SUBSIS. 
Joo.5-10.  Que  1'lmp.taUoD  Mte  dn.  one  wtloo  nonH)ont«.t«o  et  lur  liM,ueIle  Mt  Int.rv«„»      . 

4o.  Que  lejuge  Ale  pouvoir  d-«coorder  un  lanli  •  I'exofiDtlon  .1 »„»,„-. 

rdr.a"---"'---^^^ 

Le  9  avril  1855,  pa)  acto  appeld  BhI,  faitAMontrdal,  Maitre  Weekcs  N  P 
le  demandeur  loua  ad  ddfendeuV.^n  tcrtain.  vacant,  situd  A  MouWd.  pour 
qumo  anndcB  n^oyennant  £10  par  an  pour  Ics  dix  pr.»i^rc8  an^^ea  et  £15  Z 
Ics  oinqdernidres  anndes,  payablesles  ler  novcmbre  et  ler  mai  do  chaque  an^do 
en  sua  des  taxes  et  cotisa^ions.  «"«que  annoe 

de  £5oTT£6;io'"''"^'"  v  """'''"'^  '"  '"  *^™'  "^'^  ^'^^  «*«•'»  valeur 

.  f     UA  '  ^""A"  J«»P>"tion  du  bail,  appartiendrait  au  demandeur  A 

a  ftcul  6.  en  pajant  £200  au  ddfendeur,  sinon,  les  bdtisses  et  le  terrrdevTen 

dra.entlapropr.euS  du  defendeur,  moyennant  le  payment  de  £600  au  demw- 

Leeavrille  demandeur  paya  au  d^fcnde^r,  suivant  qu'ii  appert  par  I'aote 
reduce  jour  l^devant  le  mc^e  notaire,  la  motie  de  la  Lme  de  £2^0  t  l! 
paya  la  balanee  le^l4  mai  de  la  men,e  annee.  et  ee,  dans  le  but,  y  est-il  dU  d, 
favonser  le  d^fendeur.  I ,.  '  -  ' 

..  wT'"!'''"  r  '°°  "°"°"  ""'"""'*  '""^"""^  *«  ^«  pour  quatre  anndei 

dtd^lf/r?"  '  ^^"^^  ""'  P''"'^'"  '"^P*'°"'  ""^S"*"*  <!«*«  °'*^^t  ja«n«i- 
dli  >  ^^'"^"'^  ,^«  P*^«'  •««  "'•'^rages,  et  qu'en  eons/quence,  le  depan- 
le  S  ft.  ""^u  '"^''  ensademande  pour expubion.  Parlaseoonde  exeeptbu 
kdfendeurandsuequepar  un  aete  re^u  le  22  juin  1865,  Maitre  WeekeJ,  K 
:  •' ,  *t-  'I  '^^  **"'•  «  ^^  P™'«g6  ^  vingt  ans  et  que  le  loyer  dos  cinq  dernidrea 
«>P^.s  fut^lev6A£19et  qu'auHeudeeonstruir;  des  bLsea  de  h  vaLur  d 
fn!!  •  I  '  ''^^'^'^.^f f  ^'"^  de  la  valeur  de  fllOO-qu'il  a  pay*  tout  bob 
Joy^jus^u'au  ler  mai  1863,  ainsl  queues  cotisations  -       ^      \ 

„:  "  !"J^P"°''  '^'^^^,  ^  ''^^  ^""""^^  «««Ptio».  le  demandeur  a  prdtendu 


ewuio  qui  ltti»:etdpay^ii"tfrrdelleae  £921 
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COUR/S(/PERIEURK,  1864. 


DufrMne 
lamoDtafiu 


^poqaeact  qui  a  dtd  impttt^liiiir  dos  billeU  et  obligations  qu«  lui  darait  le 
ddfendetir  pour  le .  pwuvrt-tuQnt  dcsquola  il  a  obtmo  an  Jugement  ex  parte 
oontre  le  d<jrondear  et  paryloq^el,  credit  lui  a  M  donnd  de  oette  lomnie  qui  a 
ii6  impulse  sur  lea  billeta/et  oblif^ationa. 

t  XiORANaiK,  J. — Sur  m  fi|lta  de  la  eaum,  trois  questiona  ae  prdaentent  et  elloa 
out  ^td  I'dbjet  de  plaidolrie  dea  parties. 

l?re  QU««aon.— 'Danileailonoe  dos  parties  sur  I'imputation  de  la  somme  de 
£92  6s.  Od.  pajdo  ai^  demandeur»  ootte  somme  a-t-elle  impute  sur  les  lojert 
on  sur  I'obligation  et  I^bl  billets  ? 

2ime  Q^ttion. — 8U  lepaiement  deoctte  somme  ne  doit  paa^tre  imputtf  sur  le 
loyer,  quelle  est  la  oature  du  bail  du  9  avril  185fi?  Eatroe  un  bail  ordinaire 
soumis  auz  rt^gles  tracd^apar  1&  Statut  doa  looatenra  ou  looatajrea?  Ou  bien,  est* 
oe  un  bail  clmphitdotique  ? 

3ime  Queiftton.-f-Din»  ce  dernier  oaa,  le  ddruut  de  paiement  du  loyer  pendant 

quatro  aqnd<j|s  et  dcmie,  omportera-t-il  la  rescission  du  bail  et  A  quellea  conditions  ? 

Aprds  avoir  ej|tpo^  los  dtats  de  compte  fournis  par  lea  parties,  Son  Ilonneur 

continue  ainu! : 

Sur  la  preniifero/ question,  deux  rdglos  de  droits  relativer'aax  imputations 
paraisscnt  so  tymivor  en  cOnflit  par  rapiwrt  ik  la  prdsente  cspdoe. 
^  La  premiorp  6)W:  que  quand  rimpuTation  n'a  4^6  faite  ni  par  le  ddbiteur  ni 
par  le  or6unc/er,/ollo  doit  so  fairo  sur  cello  dos  dettcs  que  le  ddbiteur  a?ait  le 
plusd'interoi  t\  Acquitter. 

La  sccondo  «ist :  qu'cntre  los  dettes  (jjivilos,  I'imputation  doit  so/aire  plut6t 
sur  ccllcs  qui- prod uisent  des  intoriits  que  sur  cellcs  qui  n'en  pi^oduisenf  pas? 

J'udopturai^  oe  genre  d'iiiiputation  et  debouterais  le  domandeur  de  sa'dlemande 
si  ce  Dt3tait  1/uotion  intcntde  pur  lui  oontre  lo  d^fcndeur  le  12  betobl^  1863  sur 
la  balance  dcs  billets  ejt  obligutions,  et  le  jugement,  rcndtr  suf  oetlo  demandc, 
Par  le  libelle  de  la  deniando  et  I'etat  qui  y  est  annex6,  lo  demandeur  a  fait  I'im- 
putatioik  do'la  somme  de  £9'2  5s.  sur  les  billets  et  obligations,le  ddfondeur  a  acceptd 
cetto  imputation  en  no  plaidant  pas  i\  la  demande  et  la  oour  I'a  sonctionn^e  par 
son  jugeiiicnt  en  coudamnaht  le  dtffendour  &  payer  lo  montant  de  oca  billets  et 
obligations;  moins  la  sommo  de  £92  5s.  payee.     Le  jugement  dit  en  termes 
expres  que  le  ddfendo^r  est  cdndamnd  h  payer  au  domandeur  la  somme  de  £327 
ISsyTd/,. balance  de  £420  4s.  5d.,,faisant  la  difference  entire  les  deux  sommes. 
)anj^  I'espdce  a  r^soudro,  los  Qbli|ations  et  le  billet  produisaicnt  dcs.intdrdts, 
vaiVn'en  produisait  pas.  ^Gependant  le  ddbiteur  avait  plus  d'intdrdt  k  aequit- 
le/loyer  dont  le  ddfaut  de  paiement  pouvait  emporter  la  resoision  du  bail,  et 
'te  de  sea  amdliorations  que  robligation  dont  on  ne  fait  pas  voir  qa'ello 
im^rtaithypotbdqae;^^qa'eUen'a  paedt^produlte.       ^  i' 

Inr  oe  conflit,  il  me.parait,  que  I'on  doit  auiyre  I'opiqion  de  M.  Pothier,  qui, 
itant  de  rimputation  des  paiements  au  numdro  5i^  de  aon  traits  des  obliga- 
I,  dit  an  ooroUoiie  6 1  V  Tons  ces  ooroUaires  peavent  reoevoir  par  les  eireons. 
'^tanoes,  des  ezoeptions  qui  sent  laisades  4 1'arbitrage  da  juge." 

D'apfSs  les  ciroonstanoes  d^  littige,  il  faat  que  le  jage  arbitre  rimpatatioDS. 
/  Le  demandeur  ne  reolame  le  loyer  qu'i  oompter  da  ler  man  1849,  ieoonnai»- 
■■afrfetaToirrcgasjuBqwlA;'  •: • -; ;- •: -■■---■:■■-■■■—■:—■■:., 
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d^fendeur  .  eu  credit  d.  1.  «,„„.  p.,^,  ,,  .j  j.  f.i«,i;  Sp^uSln'^rL^^ 
me  je  lu.  .ocorderai.  pour  cctf  «,„«.«  un  o  Jit  quil  .  d^jlobrnu  de      ZI"    - 

.«c«n  doute  que  le  loyir  r^oCpt  ,  dl:  nleuHu  e.^!  0^4.7  "'"' 
unop^riodeexc^danttroi-ann^oe  "'«'«"''»«'» dft,oe.t-4.d.re,  pour 

La  seoonde  question.    Le  bail  du  9  juin  1845  c  U]  MA  ..»  kin 

Pofchier,  Louage,  nuni<fro  285. 

I'othier,  Louage,  numeros  4  et  6. 
Notre  loi  »y>nt  abbli  fa  STatdine  ftodal  et  p»  ««n,fqttou^,pfar 


I ;' 


•    ^  i 

■el 


i1 


ti" 


200 


COUR  8UPERIKURK,  1864. 


*  Dmntii 

LaiiMiiitt(n«. 


->  -i- 


8«ni  eAiro4r*<l«u  rdauni^ration  dei  falU  lurloiquoU  ooa  d«uzbtaz  m  raMm- 
bleot  ou  diff^rent  I'un  do  I'sutre,  qu'it  iuSm  do  diro  :  quo  lo  OArMtAro  pftrliouller 
da  bail  einpiiil6otU|UO  et  qui  le  diatiDgue  du  bail  A  routo  eat  do  la  p*rt  do  I'du 
phil^to  l'ubIi){atiou  d'aiu4lior«r  I'lKSritngo  bailM. 

Le  bail  eiu|iliit^oti  |U0  eat  un  oontrut  par  Icquci  lo  proprl6tairo  lo  oddo  pour 
plUa  do  DOuF  ana  ot  pour  poa  plua  do  (luatro-vinKt-dlz-neuf  &  la  charge  par  le 
preneur  d'y  fairo  doa  am<$lioratioqa  ot  do  pujor  uno  rente  annuolle,  ot  nioyounant 
lea  autrea  ohargea  qu'on  pout  y  atipulur. 

poiuat,  liv.  1,  titre  4,  aco.  10,  do.  L  , 

6  Oujrot,  JUp.,  Emphitdoto,  page  800,  no.  1.  ... 

7  Nouv.  Ben.,  vol.  Eniphitdote,  pnge  538. 

-   2  Argou,  page  300,  1  Diet,  do  Droit,  pnge  784. 

Anoieo  Don.,  vol.  Emphitdote,  pago  680. 

DuNoo. — PreaoriptioD,  pago  338. 

2  ProudhoD,  JDomaino  do  propridt^,  '      | 

No.  709.     1  Proudhon,  UHurruit.  , 

No  07,  page  98.     Pothic,  bail  ti  ronte,  Doa^  1,  55,  57. 

D'apW^a  cotto  d<$finitioa  appuy^e  doa  oitationa  bue  jo  viens  do  faire  et  dont' 
I'autorit^  oat  inoonteatablo,  ilcat  Evident  quo,  lo  bail  en  ({ucation  fait  pour  vingt 
ana  par  le  dieniandeur  aa  ddfoAdqnf'd'un  heritage  que  lo  prenetir  ••proniia  d'am4- 
I'oror  a  un  montant  de'£400  d  £600,  moyennant  uno  ronte  ou  canon  ewpbit^ 
tique,  variant  do  diz  ik  quinze  louis  payagblo  Boiui-annuollcnient,  a<HA  un  veritable 
bail  emphitiiotiqae.,  au(|uol„  doivent  a'uppliquor  Ics  ri^'^ha  qui  gouverncnt  oo  con' . 
trat  ot  8\;ijet  i^  resolution  i^ouir  lea  odriaea  prononciSea  par  la  loi. 

Nouohona  niaintenant  &  la  troisidnie  queation  dont  la  solution  nous  sera 
oomparativement  facile, 

Pendant  quatre  anni^cs  et  domie,,  J»^i6fendeur  a  ndgligji  do  payer  aa  rento  ou 
canon  ewphit^tique.  Or,  rien  do  plua  <Sltfm'entaire  en  droit  que  le  prinoipe  que 
le  d^faut  do  paiement  do  la  rento  ou  canon  omphitdotiqne  pendant  trois  ann^ea 
cniporte  la  resolution  du  bail,  que  lo  bailleur  rcntro  daiia  la  propri^td  do  I'hdri- 
tage  et  doa  b&tisses  construites  par  le  preneur  oonfornidmcBt  &  aa  stipulation  et 
que  ce  droit  do  commise  est  do  la  nature  du^contrat,  c'cat-d-diro  qu'il  a'ezeroe 
sans  stipulation  &  cot  dgard.  Lcs  auteurs  cit^s  par  rapport  &  la  d^nition  de 
remphit^ote  no  laieaeraient  auoun  doi)te  &,  cot  <Sgard,  si  une  maxime*«usaToon>- 
tate  avait  besoin  do  preuves.  Dans  lour  projot  de  codification,  lea  ootpmiasaires 
on  ont  fait  Tobjet  d'un  article  sp^ialc.  Voyes  livre  2dme,  titre  5  de  I'empbit^oM, 
sect,  lore,  art.  8. 

Le  bail  doit  d^no  dtre  r^solu  et  le  d^fendear  d^dard  d^liu  de  rimmeuble  en 
question  et  de  sea  amelioration!!. 

Yaj^cment  on  objeotera  que  dans  la  prdsente  espdoe,  le  bailleur  deyani  i^Vex- 
piration  du  bail  payer  £200  pour  lea  ameliorations,  ii  son  refus  de  le  faire,  le 
preneur  pouvait  garder  rh^ritage  et  les  bfitisses  qu^il  y  construirait,  moyennant 
le  paiement  de  la  somme  df  £600,  et  quo  I'aote  en  qaestian  a  renferme  one  pro- 
messe  eventuelle^lefente.  Qu'importe  cette  oiroonstfin^ie  ?  Comme  Ift  plupatt 
des  contrata  oommutatifs,  le  bail  emphitb6otique  eat  a^seeptible  de  toutea.les 


Hitiputatiohs  qui  ne  rejpognet  pas  u  la  naturo,  et-ces  siipiiKlISnlquelqaes  inuait^ 
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qui  l.i  «„|  propr...    D-.ilUur.,  U  f.U  q.«  I.  UUlm  par  •DtlolpS<rD.«  U  ,  ^^ 

b.llUr  o  .  t  p„  mu  l«  pf„.„,  „  d.,„„„  d,  p.j,r  ?    ClU  d«n.«SM,l»Ml 
pu  o^«mir«  nooob.t.ii»  oe  qu'an  <lit  l«  d<5fendeur 

La  MQla  quMtion  qui  reito,  mt  de  Mvoir,  A  qaelles  oonditloni  U  rtf^lation  » 
der  ua  ddlai  poar  pai^r  u  demaure.  "iiryu  wf^r 

_  n  n'6.t  pu  dooteux  que  lo  joge  ait  m  pouToir  d'Moorder  uo  snnU  4  I'ex^u. 

Ti     iTr?*.  **""•?*'"  '■  '^'"•'"°  "~  '•»"'»*  •«  P"-"  d.  p.y«  pen- 
dant oe  d<!al  et  do  garder  poweMion  d6  rWriUge  pjwpen 

^Domat  loi.  oivilea.  ptrtie  2,  livre  .2.  title  4,  aeo.  10,  no.  1 1.  obaerre  qu'il  eat      ' 
d.  la  prudenoe  du  juge  aelon  la  quality  de.  MuiUorationa  et  de.  autw.  clreon.. 
tanoea,  d'aecorde,  A  1'ea.phi.Aot.  an  d^ki  ral«,nnable  pour  1.  mett.^  en  6^^^ 
de  payer  et  oonaerver  le  fonda,  ou  de  poavoir  le  Tendra. 
Pothier,  bail  4  rwte,  ito.  40,  a'expriibe  ainai : 

"A  regard  de  P.utre  objet  de  Taetion  qui  eat  de  rentrer  dap.  ^ritago  A 
dtfaut  de  paiement  de  la  rente,  le  bailleur  n'y  e.t  regu  loraqu'U  lui  eTt  dQ 
ploaieura  tenne. ;  mdme  en  oe  oaa  le  jug?  avant  do  aUtuer  drfflnitiwmenH 
ooutumo  d  ordonner  que  lo  preneur  Nra  tenu  de  p^er  dan.  un  oertain  tem*  v.  , 

fiitf  par  la  Mntenoe,fautfldequoiil«»r.penni.  an  bailleur  d.  rentrer.     111!        "^ 
a  plu. ;  mime  aprda  que  le  bailleur  a  obtenu  la  M^ntenee  qui  lui  pennet  de  ren-X    ^ 
1^  trer  et  qui  oondamne  le  pnTneur  faute  de  paiement,  A  quitter  I'h^Sritage.  le  pre. 

^  ;«•"«'  A  quitter  I'h^ntage  /auu  de  paiem^,  n'^Unt  pM  enoore  en  oe  oaa 
condamntf  punment  et  .implement,  mai.  faute  da  paiement,  avant  que  I'arrflt 

'<  ^^t1^^'  "'  1-^V'  *""'•"  "'*  ««'»'*  .dan.  I'h^ritage,  il  pent  enoore  en 
Wywt  tout  oe  qn'il  doit,  ou  en  conaignant  i^ur  le  refu.  du  baUleur,  m  oonwr- 

"v*enl»poMeaMondel'h<ritage."  i  i «"  wnaer 

Ih^Uonntire  de  droit,  vol.  1,  to.  Empbit^oae,  pago  706. 

faennent  A  l^lM^le  preneur  pout  fltreexppla^S;  maWfl  faut  que  le  baiuVnr 
-*MMa^OfdOHHef  par   uaUiw.  narthrawMtlaa  jia  •ti^.,.ii^  i.  ■ 3  .,  »  7^ 


"^1^^"'""""  '^"^'""^^^^P^i'^t'M^^  le  juge  doit 
Ubert*  de  purger  m  demean;  rinon  d^lrpir."    Oette  dootrine 
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()ui  n*  Os/tiiitMtl  rnivmcDit  A  \*  r%ueiir,  MM  mtnrihr  au  ddbltour  un  d^Ui 
;>Mtf  VvMspUr  Hon  otigngeinnnt. 

1^  (tmdm  jlf^l^on  Ml  tonticnt  un  artialo  partiottlier.     L'aH.  1 184  porta : 

*''  is  MadUion  fi^lutoiro  eat  touJ<»»ni  MtiiM<ntcnduo  dan*  k»  cuntrnU  ajnal- 
"  laf!tti^#nr,  fqnr  U  «ju  oa  Tunc  doa  d«ux  parliKa  no  aatUfait  paa  4<aon  anga- 
"  gamvnt.  b»m  ^  ^»  k  fontrat  n'(>at  point  tiis^W  do  pinin  drok  Ijk  partia 
'*  mvara  laquflla  rentgaKeniont  n'a  |)oint  4t4  as^uttf  a  l«  olioU  ou  da  foroor  \^la- 
*'  tra  &  I'ei^oution  de  In  ootivciitifKi  l<)rw|u'olta  ent  poaalblfl,  ou  d'on  doiunn<Ii)^a 
'*  i^aniution  aveo  duiniiin|;iM  ot  iiiUritU.  liU  n'xolutiun  doit  Atre  doiimndi^a  an 
"  Juatioa  et  il  peut  Otre  accord^  au  d4r«ndour  un  d6Iai  aoua  loa  oiroonatanoea." 
ICn  Irertu  du  pouvoir  di«or<ltionnairo  quo  la  loi  ni'aooordo,  et  aous  lea  oiroona- 
tiinoea  d«  ootto  oauw,  J'aooorde  doux  inoia  do  d^lai  au  d^fandour,  p«ndunt  lea. 
quela,  on  paynnt  lo  capital,  iut<!)r6ta  ot  d^iwiia,  il  pourra  oonserver  la  poaaoaaiob 
do  I'h^ritagO  ainon  d^guorpir. 

Jjo  jugoment  eat  motives  oonime  auit: 

Jja  (Jour  aprdn  aToir  entendu  loa  partioa  par  Icuni  arooata  iur  le  m^rito  do 
octte  oauae,  et  aur  la  motion  du  deiuandeur  du  26  d^oembre  crernier,que  I'objcotion 
du  doniondeur  4  la  preuve  teatiuionialo  fuite  par  16  d($rendeur,  aoit  niainteAoe 
par  cotle  Cour,  pour  lua  ruiitonH  niontionn^oa  ii  la  dito  objootion,  avoir  oxnmin^la 
|)roc<(dure,  pieces  pruduitua,  ot  prouvo,  ot  avoir  aur  le  tout  dtiltb^r^,  a  rejot^  ei 
rujotta  la  dite  motion  Ot  adjugonnt  an  fonda ;  .- 

Conaiddrant,  que  le  bail  fait  par  le  domandour  au  d^rondeur,  le  9  avril  JfiftJV, 
devant  Mnttro  Weckes,  notairo,  pour  quinio  anfi<$o» j^^nuito  prorogd  k  tingt  am, 
par  aote  rcyu  dovant  le  m^>iio  nptaire,  le22  juia  \{M<"  ■"^■i><}  annda,  d'un  terrain 
J  mentionnd,  moyennant  uno  rento  annuoUe  dii\£lO  etXl5  oourant  ii  la  charge 
d'y  conatruire  dca  bfttisHOfl  au  mofitant  de  cinq  iV  lis  oonta  louis,  aveo  option  au 
demandeur,  do  reprendre  o6  torri^'^n  aveo  lea  b&tiaaea,  cin  payant  an  d^fondoar 
deux  oonta  louia  oourant,  option  qu'il  a-dopuia  faite,  eni  payant  par  anticipation 
cette  indemnity  au  ddfendeur  q^i  I'a  aooeptdo,  tt^ti  Un  Writable  bail  omphitdo- 
tique,  aouOiia  aux  regies  qtii  rl^issent  oo  oontrat,  ot  si\jot  A  rdaision  dans  les 
008  poiirvai>,,D8rlnioi,*nomnidmcnt  pour  ddfaut  de  paienient  pendant  trois  au 
de  la  rentc('s||t  canon  emphit^tique.  ''  . 

Considdrant,  que,  le  ddfendeur,  a  ^hou6  dans  la  preuVe  qu'il  a  tentd  de  ft|i 
que  la  Bomme  de  £92  &s.  Od.,  mentionnde  en  son  exception  ptfremptoire,j 
pay^  au  demandeur  en  accompte  de  cette  rente  o^jgifinon  emphitdotique  m 
qualroa  annuel  et  demie  de  ootte  rente,  ^bua  Ion  de  rinstitution  de  I'a 
<iu6  le  demandeur  rdolame ;  qu'on  opn^raire  il  appert  que  cette  aomml 
imputde  Btu"  lea  billets  et  obligations,  pour  le  recouvrement  deaquels  le  demad- 
dear  a*- obtentiytudeme'nt  «x  parte  coi^tre  le  ddfendeur,  imputation  qui  ayanr 
rcfu  la  sanetioS^Kti^pinal,^  «at  rovfito  Ido  I'aatorit^  de  la  o^oae  jug^. 

Consid^rant Aj^WMJ^^  llteianatiott  da  d^fendeur  11  devait  an  demandeur, 
la  somme  de  £Q|g§jgpp^^jJplltre  ann#Ba  et  demie  de  la  dito  rente  oa  canon 
etnphit^tique,  e»u|9p|(^PRw8  muni^yplea  duea  aar  rimmeable  bailld,  rede- 
vanoes  que  le  ddl| 


[it  engagd  ^p|r^  et  qa'A  son  ddfaut  le  demandeor 


a  pay^esTpour  luij^jK  fa  mimicipalitd,  et  qae  partant  it  y  a  tieo  lid  pvOfiSDNTl 
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r^toliiKrfn  (Ih  <IU  bail  eniphltt^oliqad  da  0  atril  ISftft,  gasi  qriilf  flltt  da  22 
Jail*  de  la  nii^nio  tiinde  (l.i«rt  qu«  |«  dflm«n<|.<ur  n'ait  pi  m*  la  d.1ftw.|«»»ir  «.•  r., 

^  '**!!!!S'*  ^*  '^^*"'  '"'•""""  '*•""""•  •"*  «n*)urr«e  ije  pleiii  '.In.jg^  fia  agiHtrdani 
cfl|NMAl#nl  au  dt1f«ndeur  un  d.^lal  nimniiahl^,  |«ndant||mM  en  piya<K  l«  mon- 
Unt  do  la  oondutiinallon  qui  ♦»  <^tro  ppjn<.nc<<o  coiitro  lui  ea  principal  inUr&t 
«t  d<(p«na,  il  |Miurra  purgor  la  dt^eurir. 

A  d<lboutd  •!  d^bould  lea  YSTnnaea  du  tMA  nd«iur ;   «t  f^taaft  droit  aur  U 
drniandc,  condammo  lo  .Idfond^itf  i  payor  au  deinan.lour  la  dita  aonirne  da  £56 
Bi:  Od.  du  ooura  nHy,.!  <i«o<y»t<i  pA^vifion  du  (Janndi,  nvao  intdrtH  .ur  ioalUi  * 
wnptor  do  00  JojU|U|»  j^wnii  di«tr>.il«  ,V  mc^ioura  Moroau,  OuJmot  ot  Olia- 
ploau,  •majJIpilri.^iyni^  i^no  un  ddUi  do  doui  m^ia,  poudai.t  loaquola  on  ' 
iwyant  If^  'l^pioiofM  Z\  !|WI  fi^.  dd.  avoa  ioJArft  ot  l«a  ddpopa  A  Oiro  niia  «ti  s. 
'"'iS***""*^*^  po*caMonijlo  I'hdrltago  A  lui  baHM  ot.doa  b4ii«K.«  diwui  ^ 
lf?lS^ffl*^'  *"  "*  *"*''"'  «*P^"^"|  f""**  J"  palunicnt,  dcdaro  ri<«)lu«,  annultfa  ot 
""•»  'o  «1^  ^^o"  do  0  "fll  ISBft,  Binil  quo  I'aoto  du  22  Juin  do  lvo>«mo 
.  oaam,  ftpnullo ,  t  mot  uu  il^^nnt  lea  dita  aotca,  «t  condomno  lo  d^fondeur 
iid^guorpir  et  nbandouiiur  Iti  potaHOMion  et  Jouixaarioo  du   dit  hdritaKO  ot  don 
ditoa  bdtiaaoa  au  dcmandeur  oomL  on  itant  lo  propriitairo  iittomiuutablo  aana 
autre  ddlai  ou  doinouro  ^ito  la  aij^nifloatioA  do  la  pr^mnt  aontouoo^  ot  il  ddfutlt^ 
par  lui  do  oo  fuiro,  acra  lo  donjane^our  mf*  en  jHWMiMion  du  dit  bdritago  «t  doa  ' 
ditea  bfltiaaoa  ot  lo  ddO-udour  oipulid  aodn  I'autoritd  do  la  prdaento  a^utODoe  en 
la  formo  ot  nuivant  la  prooddure  uiiili^a  deT|g^tto  oour.  / 

1  ^Pjugenient  pour  I*  doniandqur. 

Moreau,  Ouimet  rPChapleau,  aT(ioata  du  domandottr. 
Doulreet  Duoutt,  avooata  du  ddfoiidcur. 
(P.B.I.) 


DaiMMia 

"•'•"•Mtao. 


MONTKBAL,  I2th  JANUARY,  aUr  MARCH  k  14th  OCTOBER,  I8tf3. 
Corani  MoilK,  J.,  bf/ore  a  jury  and  in  banco, 

■  ■     Li    ''      '  .     , 

THE  30th  VOVEMHER,  1863. 

(^onnn  Be^tiwiIot,  J.,  i«  banco. 
No.  |303.  ^ 

JIurtigan  v».   The  Intemaiional  Life  At$^rance  SbcUtu. 


/ 


Baio' 


>  )j$LlPK   lN8URANrK-i-FAI.HE  StATKMKNTS. 


:  That  wljpre  an  applicant  for  LIfc  InturaBM  la  aniwer  to  printi-d  qoMtloni  miMtatM  hia 
•Re  i  or  doclarei  thtt  hii  health  U  good,  whereu  It  It  bdd  ;  or  (Uli  to  diiel.«e  yie  name 
ot  medlo.1  atteudaofas  though  h*  |,.d  them,  .nd  u..wer.  h  If  he  hid  none,  and  upon  luoh 
answen  which  are  made  to  R.rm  a  part  of  the  oontraot,  «  poller  «» «wied  by  tbo  iaiurer. 
*ueh  policy  li  Void.  , 

**  ^Mc""'  **"  ^^  •*•••"""•»•  "»<•«  ^1  'ho  applloant  for  Iniuraiioe  abMlutaly  void  tba 

ao.  That  parortwtlmony  of  .ga  will  &««  be  admitted  nntU  tba  iion-alrtaiNe  of  l>aptluul 
rvxiiten  baa  bMO  prored.  <^  , 

Thia  WIS  an  action  broufiht  by  thfe  plaintiff,  as  widow  of  the  late  %«•  Knn, 
•ndas  commune  en  bieht  ^ith  him,  olaiming  from  thi' defendants  $1300  as 
for  damages  suffered  by  the  non-payment  by  '      *  "    " 


one  half  of  •  policy  of  insuranoe  on  Finn's  Ufe  for  12600  o»rr«noy. 
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COUBT.  1863. 

^— "^^ r ■_ -TT "1 : , 

ThiBTwIioy  waa  faauaa  by-  th%  Society,«ira>)iH)Bal  and  declaration  made  by 
tio%  i'.?^"5t^'""  *"?  *•**  lOtfi^Jane,  1858.  containing  inUi'ti\^,  th'e  following  particulars. 
.   m.n«,,sb^^y     In/answer  to  the  question  (4)   wr»toibi»  ago  next  birth  day,  Finn  said 
"30  years/'  >        .     -'' ^  •  .    .    ./, 

>  The  question^fi),  '♦  la  J»p?teffipe?«te;ln  Wtin"k^and  drinking,"  wKb  answered 

.'^tempbrato."  S  j   .  -"C..         J'       ;        ^ 

Tho  question  (Uj, '' Has  h^  hod  astbirti,  shortness  of  breath,  spitting  of  blood, 
"  continued  cough  or  ni^y  sign  of  ooniMimption,''  and  the  question  (\2),  "  Has  he 
had  gout,  aguish  coniplaint,i^rofula,  stin disease,  rupture,  or  any  oth^ disease  ?  " 
and  the  queation  (13),  "iTave  his  parerits,  or  any  of  his  near  relative^had  con-' 
j,#  sumpUom,  or  any  of  the  preceding  d  seasos  ?  or  has  the  person's  Ufe\been.in 
danger  from  any  disease ?  "  were  seven  lly  answered  "No."  ,     ^ 

The  question  (18),  "Name  and  Kssidence  of  the  usual  medical  attendant,  to 
^''  be  referred  to  for  similar  information,  and  how  long  BSs  he  known  the  person ; 

"  if  no  medical  attendant,  name  the  residence  of  a  second  intimate  friend  ?"' was 
.  answered,  "J.  F.  Bradshaw,  Esq.,  Quebec,  has  known  him  10  years." 

^  ^'"**'  *•»«  questions,  24  in  all,  and  answers  to  them,  was  subscribed  by 
Finn  the  following  |eolaration :   "Idoherob^  declare  that  the  age  ofEogcr 
Finn,  the  above  named,  does  not  now  exceed^  thirty  years;  that  I  am  now  in 
.  good  health,  and  do  ordinarily  enjoy  good  health,  and  that  id  the  above  proposal 

I  have-not  withheld  any  material  oiroumstaiioe  or  information  t^oohing  the  past    " 
or  present  state  of  health,  or  liabita  of  life  of  myself  with  which  the  Directors  of 
tho  International  Life  Assurance  Society  ought  to  be  made  acquainted,    And 
^       I  do  hereby  agree  that  this  declaration  and  the  above  proposal  shall  be  the  basis 
of  the  contract  between  me  and  the  paid  Society;  and  that  if  any  untrue  alle- 
gation be  contained  herein,  or  be  made  with  respect  to  this  proposal,  aU  moneys 
/       '        whicli  shall  have  been  paid  on  account  of  such  insurance  shall  be  forfeited  to 
/       t  the  said  Society,  and  the  policy  void." 

j^  Tiie  poUcy  bore  d*tf  i|^3?ad  June,  1858,  and  made  the  above  proposal  and 

%  -  declaration,  the  basis  of ;  the  contract  between  Ffnn.  and  the  Society,  in  the  fol- 

lowing  words :  After  Siting  that  the  said  Boger  Finn  had  proposed  to  effect 

•    /    jissurance,  and  had^,  deliyere'd  the  said  declaration  to  the  said  Society,  "  thereby 

"agreeing  that  the  said  declaration,  together  with  the  proposal  therein  refemd 

''  to,  should  be  the  basis  of  the  contract  between  himself  and  the  said  Society." 

The  i)olicy  further  contained  the  following  provbo,  "  provided  always  that  in 

"case  any  fraudulent  or  untrue  allegation  be  contained  in  the. said  reoiteddccla- 

"  ration,  or  in  the  proposal  therein  referred  to,  or  in  an^  of  the  testimonials  or 

"documents  addressed  to  or  deposited  wiUithe  said  Society  in  relation  to  the 

Xsaid  assurance,  Uien  this  policy  shrll  be  void/and  all  monevs  paid  thereunder 

"^all  be  forfeited  to  the  said  Society."  •  f 

of  the  conditions  endorsed  on  the 'said  policy  was  as  follows :"  The 
sW  will  in  all  oases  require  prcof'of  the  age  of  the  person  ^hoae  life  is    ' 
"assured^fore  payment  of  the  policy,  unleai  that  fact  shall  have  been  previously . 
" ascertaine^and  admitted  by  endorsement  on  the  same^"  "^ 

imium  of  $53.60  was  payable  half  yearly.  , The  iiret  instalment 
at  the  time  of  tie  execution  of  the  policy,  and  a  seooni 
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.  *  fi;^  •  JV    .*  ^^"™'"  ''^  P'""''""'  *''*  ''*'»*'''  «»^  »P'««Jy  "wwd,  "  That 
^    he  said  deoUration,  so  as  aforesaid  made  by  tho  said  Roger  Finn,  and  referred 

^J'^f^-f'^lpoK.  was  in  all  respects  true,  to  wit,  «t  Montreal  afbresaW^ 
the  22nd  day  of  June,  1868."  . 

The  defendants  met  the  action/by  the  following  pleas : 

ihh  ^5;"*  *''\T'*'*'°"  °f  *•",«  r «J^  '«l"»"°g  P-^f  of .  ge  before  payment,  if, 
the  age  had  not  been  previously  ascertained  and  endorsed  m  the  policy,  had  not 
been  comphed  with  before  action  brought,  and  that  the  age  had  not  Ln  t^roved 
or  admitted,  and  therefore  the  plaintiFs  action  could  not  1  e 

il.„!"i,^"  ^T'""^?  *"'  "^""^  "'**'  ^^"^  ^''"P""y  ''"'*•>«  PoJ'^y.  warranted 
that  his  age  did  not  then  exceed  thirty  years,  whe#as  in  hiotlt  was  thirty-three 
and  upwards. '  ,      j     "^ 

/if  J« '^^®  ?"°''"^  ^"''*'°" '"  P°' *°  *■'""  °°  »"'4"P<>»«»  for  iM^^^ 
(li;     Has  he  (meaning  the  said  Roger  Finn)  had  asthma,  shortness  of  breath,     ' 
spitting  of  blood,  continued  cough,  or  any  sign  of  consumption  ?  "  and  said  ques-  ' 

^     ion  was  answer^  by  Fidn  in  the  negatife,  which  answer  was  untrue,  and  Finn 
■then  knowingly  disguised  and  concealed  his  true  state  of  health. 
P^f'  ^**J'"°8»'«  the  same  negative  jinswer  to  qdestiQns  12  add  13  as 
foltowB :  ;«  Ha.  he  (meaning  Roger  Finn)  had  gout,  aguisK  ^plaint,  scrofola, 
skin  disease,  rapture,  or  any  other  disease?    Have  hi.  pkrents,  br  any  of  hii 
n««rehi,ve.h.doons«mption,o^^  or  had  the 

per«)n  s  life  been  ^n  danger  fron^i toy  disease  ?"  tQoMh  ofShich  the  answen 
were  untrue.  ,3  '*■ 

6.  That  in  reply  to  question  (18).  Finn  concealed  the  fact  that  he  had  been 
attended  by.  medical  attendant,  and  that  his  declaration  was  false  .nd  untrue 

mthp  foregoing  and  other  particulars,  and  the  policy  thereby  void  / 

The  defendants  lastly  pleaded  the  general  issue.  " 

January,  1863,  and  their  answers  are  appended: 

J\J^."lt^\  "'?  Roger  Finn  duly  and  legally  married  to  the  Midplaintiff  on 
or  about  the  tenth  day  of  July,  1854j  and  was  there  .  community  Jf  pZ,rty 
ex»u^  between  the  s«d  E^r  Finn  and  the  plaintiff,  and  aftlr^he  dXlf 
\tfT!Tfi^'  -'^  pWntiff accept  thesame?  Answer  -YeT 
2.  Did  the  defendam^,  by  their  duly  anthoriied  attorneys,  on  oribout  the 
Wy-ijeootid  dayjefjune,  1858.exec„te  and  delivertothelSeR^^^ 
PoUcy  of  Insorano^  in  the  plalntirs  declaration  mentioned,  where ^t^  f^  o? 

the  «,d  I^^r.nnw«,  declared  to  be  insured  for  $2600  cur«n<7^Jr^^^ 
who^oontinu.noe  thereof  .nd  did  the  «id  late  Roger  Pi.n,  prio?^^ 

^of  the  «,dln.o«nceby  the  defen4.nts.  make,  sign  .nd:deliver  to  the  defen- 
a.nte  the  prepoj^  «br^ur«ce  .nd  dedmtion  mentioned  .nd  referred  to  in 
J.  ««l  policy,  being  defendant',  exhibit  number  one  in  thi.  o.um  filed  u  Jl 
Rewritten  «nnrm  to  the  printed  question.  ooBtdned«  the  widpropoid.  and 
Adthe«idl.fRogerFinnonor.boutthetwenty.aecomid.yoTKaJ^     '    - 
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Hartican  1868,  pay  to  the  defendants  the  premium  of  $26.75,  the  half-yearly  premium  u 
The  Vnterna.  ^ue  under  the  said  policy  ?  Answer — Yes. 
•Driuc«  soci.iy  3.  Did  the  said  Roger  Finn  when  making  the  said  proposal  and  declaration 
on  or  about  the  15th  of  June,  18.58,  at  the  city  of  Quebec,  represent  to  the  said 
defendants  that  his  age  did  not  ezdeed  thirty  years,  and  if  so,  would  the  age  of  the 
said  Roger  Finn  on  his  first  birth-day  afker  the  said  15th  day  of  June,  1858, 
have  been  thirty  years  ?  If  not,  what  would  it  have  been  ?  Answer-No  intention 
of  fraud,  there  being  no  proof  of  ago. 

4.  Was  proof  of  the  ago  of  the  said  Roger  Finn  at  any  time  before  the  insti- 
tution of  the  present  action  ever  made  to  the  defendants  by  theplaintiiF  in  con- 
formity with  the  conditions  of  the  said  poli^  or  was  his  "age  ascertained  or 
admitted  by  endorsement  on  the  said  Policy  by  the  defendants  ?    Answer— No. 

5.  At  the  time  of  making  the  said  proposal  and  declaration,  to  wit,  on  or  about 
the  16th  of  June,  1858,  or  at  any  time  previotfs  thereto,  had  the  said  Roger 
Finn' had  disease  of  the  lungs  and  attacks  of  illness  occasioned  thereby,  or  any 
«'gn  of  consumption,  or  had  the  life  of  the  said  Roger  Finn  been  in  danger  from 
any  disease  prior  to  his  making  the  said  proposal,  answers  and  declaration,  and  of 
what  disease  did  the  said  Roger  Finn  die  and  when  did  he  die  ?  Answer— Wa 
can  only  bo  guided  by  the  evidence  of  the  medical  officer  of  the  Company,  who 
gave  him  a  certificate  of  good  health.  i 

6.  Did  the  aaid  Roger  Finn  at  the  time  of  making  the  said  proposal  withhold 
1^:^^      *'^*  name  of  his  usual  medical  attendant  or  attendants,  and  had  the  said  Roger 

^  Finn  on  or  about  the  said  22nd  of  June,  1858,  or  at  any  time  previously  thereto, 

jAt  Quebec  aforesaid,  had  the  services  of  a  medical  attendant  or  attendants  who 
acted  for  him  as  such  ?  Answer— Dr.  Russell  says  in  his  evidence  that  he  was 
his  family  physician,  but  we  have  no  evidence  of  his  being  under  medical  treat- 
ment when  he  applied  for  the  policy,  or  previously. 

7.  After  the  ,death  of  the  said  Roger  Finn,  was  satisfactory  proof  produced  to 
the  defendants  by  the  plaintiff  of  the  death  of  the  said  Roger  Finn  ?  Answer— 
Yep.        -- 

The  defendants  complained  of  the  finding  of  the  jury  as  being  wholly  unsup- 
ported by,  and  contrary  to  the  evidence  adduced  in  the  case,  and  made  three 
several  motions  before  the  Court  in  iawco. 

1.  A  motion  in  the  alternative  form  for  judgment  dismissing  the  jactioo,  in- 
asmuch as  the  verdict  was  contrary  to  evidence  andy  in  the  event  of  the  defen- 
dant not  being  entitled  to  have  the  action  dismissed,  that  a  new  trial  be  granted. 
Higginson  vs.  Lyoian,  4  L,  C.  Jurist,  329. 
■  fi      2.  A^motion  that  the  verdict  saving  the  answer  to  the  third  question  be  set"" 
aside,  and  that  judgment  bp  entered  up  in  favor  of  the  defendant,  and  plaintiff's 
action  dismissed.    Gi-ant  vs.  ^tna,  5  L.  C.  Jur.  285.     Tilstone  vs.  Gibh,  4  L.     • 
C.  Jur.  361.    Grant  vs.  JBtna  6  L.  C.  Jur.  224.     Racine  vs.  Equitable,  6  L. 
C.  Jur.  89.  X  ' 

^  3.  An^otion  for  a  new  trial  because  the  verdict  was  witlioat  evidence  and 

against  evidence,  and  because  jthe  charge  of  (be  honorable  judge  presiding  at  the 
jury  trial  was  wrong  in  referring  to  the  private  certificate  of  Dr.  Fremont,  the/ 
medical  referee  of  the  defendant,  as  evidenod  to  be  weighed  against  the  sworn  tee> 
timony  of  other  witnesses. 


v^* , 


'.W'lyv' 


SUPERIOR  COURT,  1863. 


207 


ld\^Z\^^i  ^L^r'^'  "^^ •'•?  ^•y  J-^*™-'  «^'»»te.  31.t  March.  1863.  or- 
erod  a  now  trial,  nhmh  ftAn.tni:n<.i„  <.^i,  »i t,     ,  ...  ^  .  .       '    .     ' 


Buagtu 


A^^A  .  .  •  .     ,  r. '  *     ""^  "•'  J»"B»"»'«'  01  aaie,  am  Marob,  1863 

ifr  A«.r  opened  the  case  for  the  plaintiff.    He  stated  that  the  Sion  waaiHS^oe^iS 
^  brought  upon  a  polie,  of  insurance,  by  the  widow  of  the  party  TnaiS     Z  ' 

he  2and  Jun6,  1868,  for  thaaum  or$2,600.  Finn  paid  the  premium  of  1^^^ 
aUo  a  aeeond  premmm  on  the  22nd  December,  1868;   but  before    ho  S  ' 
b^ame  due  he  died,  in  March.  1859.    According  t..h;  laws  of  LTwe^CanX 
a  com-nunuy  having  existed  between  Finn  and  his  wife,  the  present  plaintiSe 

.Dd  the  he,rs.    The  plaintiff  having  failed  to  obtain  the  money  from  the  Com 

The  defendants  pleaded  that  the  deceased  tad  made  ao  erroneous  statement 
«  to  h,s  age ;  that  he  had  concealed  the  fact  \{  his  being  attended  by  a  mE 

r/w  i^S!  "         .:^  ""**'""  '•"'*  *•'*"'  *"*»  °»'''*«  by  the  defendants  for  a 
Mr  lis         m\icutlon  had  been  granted  by  Mr.  Assistant  JusUce  Monk. 

ll^ff  iix'"'  ^^'""'^  '^"^  ^'  "^""'•^  »>«  «We  to  «iti8fy  the  jury  that  the 

«««nt ?nd  t  Al     " ''*^"  K  "*  ^'' j"'^  ^ 

r  „7h  r     .     admissions  made  by  the  parties  as  to  time,  amount  and  execu- 
tion  ofthe  polu,y,  payment  of  premiums,  &c.     The  signature  of  Dr.  Fr^rn" 
the  medial  referee  (sincedead)  to  the  certificate  was  also  admUtd^to  JTea: 
uine     An  extract  of  the  burial  of  deceased  on  the  11th  March.  ll69  wal  Z 
read  to  the  jury."    (Previous  to  the  former  trial  most  of  the  witnZ'had  b^ 

Z7L''^^rr''''^r'^i    ^'»»''«P--t--ion.wrtheext;" 
ril  :  ;  ?u^  T*  ^""""^^^  "P  ^  e^'«  "»"'  *^«'»o»J  orally  before        " 

the  jury  a.  suggested  by  the  Judgeat  the  time  of  gr«.ting  the  new  trial.) 

Mr.  Kerr  proceeded  to  call  the  witnesses  on  the  part  of  the  plaintiff.       ^ 

frolx^rm:;;^rb?;r^^^^^^ 

Witness  being  asked  if  she  knew  his  age  — 
as  to';hf7^^*^^'!'''!"^'°*''**''j^^^  '•*«  '«^'^««««'>  of  parol  testimony 

Lldntl  ^^n*^:    ^*  '"  well  established  that  alndary^videnc^ 

r^lari     !•":''''""'**'"  thatprimary  evidence  was  Siting, 
cinle  ih^  Ik?"^/"'^''^'  ?"''°'^*°8  '>^'  »'  ^*"  a  generally  recognixedW 

Mr  TiZjf  *^^T  *J"''  ''"^•^''•^  *»  ^'•''•"•^  »»»«  '^^^  of  birth.' 
«>uI^Jsrurf  ^^•^"^""oo  of  1667  tit.  20.  urt.  14,  and  alsb  the  Con- 
Jr^l^^  -wthaUtmustfi.be 

J^?"*  ''^'^  '^•*  •' '"™'  ^'  ^  »^«''°  »bat  the  r^istor  of  the  birth  did 
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Hirugu  Wftness  resumed  thatjJie  knew  d/oeiscd  at  Carriok  on  Shannon,  in  Inland 
vSa  iSbT.:  ^'^®"  ^^^^  only^our  or  five  yeW  old.  She  believed  there  was  no  rcgtsUr  of 
■«n«»wteirbirt58  kept.  K^w  him  until  mi,  when  he  left  Ireland.  lie  was  then  only 
twelve  or  fourteen  >rtWof  age./  She  did  not  njcoUect  the  year  irt  which  he  was 
born.  Knew  him  at  Quebec  0^)  to  the  time  of  bis  death.  Withess  bamo  out 
to  this  country  in  1854,  ind/Was  in  the  hrtbit  of  seeing  Fi^in  constantly.  Never 
heard  him  complain  of  hid/heakh  till  three  or  four  months/bcfore  his  death. 
Witness  rfsfcrrcd  to  his  li)  ^ess,  but  could  not  say  how  long  before  his  death  it 
was  taken. 

Croti-examined—^  t|e  best  of  my  belief  there  was  no  register  kept  in  the 
church  in  Ireland  wKre^^eceascd  lived.  My  ground  for  supposing  this  is  my 
knowledge  that  the  prie^jfc  Vas  applied  to  for  aflSdavits-  in  several  oases.  Never 
met  a  doctor  in  Mr.  Fj^nThouse ;  never  inquired,  and  never  hoard  that  he  had 
a  doctor.  Am  almost'  ^nBdent  that  the  priest  in  Oarrick,  whore  deceased  was 
bom,  n*ver  kept  aparis^  register.  Am  now  forty-two  or  forty-three.  Was  born  at  > 
Can^ick  on  Shannon^  Was  Acquainted  with  the  mother  of  Eoger  Finn,  and  was  in 
the  habit  of  seeiM;  the  ^hildren  every  day)  Do  not  think  I  could  be  mistaken 
as  to  the  fact  that;  deceae|ep  was  only  twelv«  or  fourteen  years  old  in  1841  when 
be  left  IrelandL/ He  wa^|a  stout  healthy  boy  of  his  age. 

Jftmes  H:  paktt.—KlMivr  Roger  Finn,  wad  baptieed  in  Carriok,  irf  the  Epis- 
copal Church.    Eemenjbe»  Roger  Finn  when  a  boy  in  Carrick  on  Shannon.' 
Kfaew  him  two  years  j^i  evious  to  1841.      To  the  best  of  my  belief  he  then 
appeared  to  bo  betw^n  t^  elve  or  fourteen.  I  have  no  knowledge  as  to  the  existence 
^^f  a  register  in  the  ^ar^ji  Church  at  Carrick  on  Shannon.    I  believe  there  was 

Crotf-txamined-hii^X.  say  how  old  Mr.  Finn  was  when  I  first  saw  him. 
Shorty  before  hb  deftth  Ub  was  suffering  from  what  I  thought  Was  a  bad  sore 
throat!  He  had  a  cough.!  In  1868  he  once  or  twice  complained  to  me  that  he 
was  n6t  well.  He  did^ot  mention  to  mo  the  ^|nie  of  imy  medieal  attetidaot. 
On  o^e  occasion  he  called  »t  my  house,  and  there'^waa  »  person  With  him  called 
Dr.  TumWety.  I  thibk:  he  mentioned  that  be  l|ad  met  Dr.  Tumblety  in  Mon- 
treal/by accident,  anfl  tho  doctor  had  informed  him  that  his  lungs  were  affected. 
To  the  best^of  my  Relief  this  was  in  1868,  in  the  earljrpart  of  sammer.  Finih 
iieTir  mentioned  rty  particular  ailment  to  me ;  I  understood  him  to  complain  of 
jhiy  health  ge^iertlly.  I  think  he  told  me  that  hu  widow  would  be  in  the  reocipt 
oy$12  per  month  in  the  event  of  anything  happening  to  him.  I  understood 
him  to  refd-  to  an  imiuranoe  recently  effeoted,  and  felt  suri^ised  beoanae  I  thought 
the  B^ate  of  his  health  at  this  time  was  such  as  t^  prevent  an  Insuranoe  Com- 
kny  from  accepting  him.  This  was  sjiortiy  before  bis  death  in  the  winter  of 
m8-9.     He  died  in  Mar«b,  1869. 

To  the  Court— My  sole  guide  in  judging  of  his  age  was  his  appearance,  his 
•toioe,  and  his  manner.  ^<- 

•  FrancU  B.  MeNamee.—Ksiem  the  plaintilF  from  about  the'  year  1850  up  to 
the  time  of  bis  death.  Saw  that  his  health  was  delieate  for  some  time  before 
his  death.  Witness  was  bom  in  Carriok  in  Ireland.  There  was  no  suob  thing 
then  kept  as  a  register  of  births.    Witness  was  sure  of  this. 
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not  MwrUin  hia  »«ot  uge,  md  monUoned  thirty-three  to  the  priest  mm  an  inX  ""--^  '^^ 
^.t.on    Uatiloaoaeocc«doadoeea«,dfellinto'therive^ 
M^n  re.l  and  Qaebec  I  believe  he  wa.  a  Bound  man.  He  n.et  with  thif  .^Zt 
bo«  four  montha  before  hi.  death.    The  likenees  produced  in  Court  w^  Uken 
about  two  months  before  his  death.  / 

n«>2^Tr*^'''T*'!!?'  the  acquaintance  of  deceased  three  or  four  year, 
prewous  to  h>s  death.    This  was  the  case  for  the  plaintiff.  ^ 

fha  iir.  *  '^T"""  "»  ^^•«'»  *»>«  «»«on  had  arisen,  he  commented  upon 
l^^lTlu  """""'*'"  Associations  to  «)ciety,  and  the  necessity  wldJh 
exMted  that  both  parties  to  the  contract  should  preserve  good  faith.  The  aarre- 
gate  amount  of  life  assurances  was  exceedingly  large,  but  disputed  claim,  had 
seldom  come  before  the  Courto,  because  the  In.u3;  Companies  han^dom 
had  anything  to  complain  of.  But  he  believed  he  ahould  bo  able  to  make  it 
^  apparent  tolhe  jury  that  this  wa.  a  claim  which  the  OompanJ  w^ito 

he«  whoT  :•  •    ^^"^  T^  "  '"*'  •*°""'  *^  ''  ~'  «>'  the  p'rotectiorof 
othenr  who  had  msured  with  them.    The  law  required  the  insured  to  state  .11 

^/rT^T'/''"*"*  *"  *•"  '••*'*•' »°  »»»•  "»«*  «P«»  ""d  candid  manner, 
and  the  slightest  deceit  on  hi.  part  made  the  policy  void.    The  rea«,n  of  this 

Z  ^r«     V      JT""  ^""P"*"  ~"'^  "»*  ^  '  W«»  *o  k-ow  (he  ailments 
nd  mfirmiues  of  those  who  applied  to  them  for  insurance.    It  wa.  nece«ary 

Wore,  to  afford  them  the  information  which  would  enable  them  to  make^' 
li^lTr ^  T"^  ""  "'"^  '^"*'«'*  *«  g"«  *J»«  "°»«  of  bis  usual 
ttf  'i^-  '  ^'*'°  ^^"''  '^  •  "^^^^  •»*«"^»*'  of  Wb  most  intimate 
thll  *  t!!!*  ^""^"*  '"*  *^  ^°^'*'^  °P0"  »^«  •«"«  «>«°»on  seni»  view  that 
they  must  be  put  w  possession  of  aU  th^  information  necessary  to  enable  thei. 

SZ  ^-      K  !  r*"!"'  ''^*'*°"*  •^•"2  »'  adi«Mivant«ge.    In  thepresent  c«». 
l^r  Rnn  had  l»en  ,n  a  very  delicate  .Ute  of  health  for  several  year.  beS 
his  death     He  (Afr.  Torrance)  would  produoe  two  of  the  most  eJunenV  and 
•kilful  physicians xjf  Quebec  to  tcsUfy  to  Finn'i  conditfon.'  One  of  the*.  Dr 
i   ^^  'i*^;  ^^'^  ""^'"^  "ttendantfor  ten  years  before  his  death^The 

L««  1^'  *M  '"^»  e«°?«"»«°of  tt«  highest  standing  in  his  p«,fes«on.  Rnn 
IT  1-?''  ^'"*J«'''^'^  "t^^^d  that  if  ho  would  give  him  .  certificate,  he  could 
^dfllT.T'-.  ^'••*'«"^-'«*  Wsrequest,  madea  careful  exainination, 

iLnn;^     J","?"*"*^'^^"-    I^'- M«.den  stated,  however  that «,  he 

r„  •  r  T  ^  ?  "**^"«  '"*'"'  •"»*  •'^o''  "»  *<»  t^  elmjwheie,  though  at 
the  «m,  tune  he  informed  him  that  any  medical  man  who  m.de.n  exaZation 

Finn  came  b«k  to  Dr.  M««itt.,  and  dcired  him  16  make  another  oxamiiation 
P«)g««,  and  that  it  wa.  only,  question  of  time  how Lgie  should  B^^^ 
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UwtigaB     RusMll,  who  had  been  Finn'B  mcdieal  .itwidant  for  teA  yww,  had  also  made  an 

11.S2  ITlt  ««»n'P'»t»on,  and  with  the  same  result.    Ncverthelcaa,  with  this  knowledge,  Finn 

•umce  sooiotyhad  fllibaeqnently  gone  to  Dr.  Premonl,  the  medical  referee  of  the  Intematiodol, 

and,  as  it  afterwards  appeared,  by  deception  had  succeeded  in  getting  a  favorable 

certificate  without  undergoing  any  examination.    There  were  throe  points  to  which 

he  (Mr.  Torrance)  would  more  particularly  call  the  attention  of  the  jury.     1^ 
Finn  mis-stated  his  ago,  informing  the  oflScers  of  the  company  that  he  was  only 
29,  whereas  he  was  32.  2nd,  he  concealed  tlio  fact  that  he  had  a  medical  attend- 
ant, and  3rd,  he  concealed  the  bad  state  (Ajiifc^ealth.     He  was  asked  whether 
he  had  over  been  troubled  with  asthnm,  shortnew^^ 

Ac. ;  and  ho  answered,  No.  lie  was  asked/whether  he  had  aoy  disease  whatever ;' 
and  ho  again  answered,  No.  lie  was  asked  wht'thor  any  of  his  relatives  had  died 
of  consumption,  &o. ;  and  he  answered.  No,  notwithstanding  his  previous  avowal 
to  Dr.  Marsden,  that  one  of  his  brothers  had  died  of  consumption.  He  was 
asked  the  name  of  his  medical  adviV?.  '  Bu(|  ho  kept  back  the  fact  that  Dr. 
£_:  Russell  was  his  medical  attend|int,  and  that  he  had  consulted  Dr.  Marsden,  and 

/  referred  to  the  late  Mr.  Bradshaw,  cashier,  Quebec  Bank,  as  his  second  most 

intimate  frfcnd.  -Mr.  Bradshaw  merely  sCatcd  that  he  had  known  him  for  ten 
years.     In  his  declaration,  th?  statetnonts  of  which  were  the  basis  of  the  con-' 
tract,  he  alleged  that  he  had  concealed  no  material  circumstance.     Now  the  mere 
fact  of  there  bcfng  eriror  in  this  declaration  rendered  the  policy  void.     It  was 

not  necessary  that  fraud  should  bo  established,  though  he  (Mr.  Torrance)  believed 
that  this  was  a  case  of  most  disgraceful  fraud.  After  getting  his  policy,  Finn 
met-Dr.  Russell  in  the  street,  and  said  he  had  got  his  insurance.  Dr.  Russcll,Jn 
a  jocular  way,  mixed  with  some  indignation,  recommended  him  to,  go  back  ai^d 
get  the  amount  doubled  for  the  sake  of  his  family,  as  it  would  soon  have  to  bo 
paid.    Some  time  after.  Dr.  Marsden  again  examined  him  at  the  request  of  Mrs. 

^  Finn,  and  found  unmistakable  signs  of  disease.     The  man  declined  from  day 

today,  and  died  some  months  after  the  insurance  had  been  effected.  The  first 
plea  of  the  Company  was  that  the  man  had  mis-stated  his  age.  Ho  (  Mr.  Torrance) 
would  undertake  to  say  on  behalf  of  his  clients  that  though  the  age  was  an 

,  important  point,  yet,  if  deceased  had  stated  the  other  points  correct,  the  Com- 

pany would  not  have  disputed  the  claim  on  account  of  the  error  in  age.    Deceased ' 
stated  hisage  next  birthday  to  be  thirty  whereas  it  was  really  thirty-three.  Mr.  Tor- 
rance also  contended  thtft  the  action  had  been  brought  before  the  executors  of  de- 
ceased  had  informed  the  Company  as  to  his  age.    The  Company  had  done  business 
J  in  Canada  for  twenty  years,  and  paid  claims  to  the  amount  of  £50,000,  without 

'i  having  ever  resisted  a  demand  before.     But  he  contended  it  was  the  duty  of 

the  Company  to  oppose  a  dcmantliof  this  description.  It  was  the  duty  of  the 
.  jury,  remembering  that  they  were  sworn  to  do  justice  between  the  plaintiff  and 
defendimts,  and  to  discharge  the  duty  they  owed  to  society,  to  prevent  a  dis- 
honest and  fraudulent  claim  of  this  description  from  being  sucoeseful.  The 
Company  had  been  exposed  to  the  annoyance  of  litigation.  Although  they  frad 
^0  forced  into  Court  in  a  most  improper  manner,  yet  many  persons,  without 
reflection,  would  consider  only  that  they  were  resisting  a  claim,  and  a  loss  of 
popularity  more  than  an  equivalent;  for  the  amount  in  dispute  would  be  the 
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W.OU.    But  the  Company,  strongly  imprewed  with  a  mdm  of  duty,  had  the     u.,..«n 
fortaude  to  .««t  a  fraudulent  demand-they  had  the  courage  to    nclr   h.    t,""  T 
od.ou«  eharge  which  uathibking  per«,n.  n,1ght  caat  upon  them  orrZinff  to "»-'  ^^"^^ 
7.::  -t'"Y*'»"<»  the  orphan',  portion.     But'i^r  any  of  he  ^^^/.L^"''"*^ '^""'^ 
of  thej^ury  had  the  r  live,  insured  they  would  feel  the  reaponllity  ifpced   " 
the  Company ;  for  in  what  portion  would  any  Compaby  be,  if  it  made  a  point 
tn^ut  «ve.7  demand,  however'iniquitou.  and  fnudulcit?    What   chC  - 

wouldithaveofm«nUin.ngit.«,lvcncy?    And  what  hope  could  those  who  had 

would  receive  U.e  umount  of  insurance  after  their  death  from  a  Company  thus        ' 
prodigal  ,n  satisfying  fraudulent  demands  ?  umpony  inus 

After  an   appeal  to  the  jury  to  put  a  stop  to  actions  of  this  description 
by  the  VecOH^t  which  they  were  about  to  render.  Mr.  Torrance  said  To  would 

His  Honor  observed  that  the  Court  had  already  held  that  it  was  the  duty  of      ^ 
he  plamtiff  to  establish  the  ago  of  deceased  in  "a  satisfactory  manner.     In  ftot 
It  was  one  of  the  ground,  for  granting  a  new  trial,  that  the  age  wa.  qot  clearlv 

roteT'     ^f'T^'*'^"'*'''''  "•^^  not  berUrred  to.  buttisHonor  S 

to  hear  counsel  on  the  question  as  to  what  constituted  a  medical  attendant  *        < 

Il^kh  np\K   •        .     P«,"«>V''"  ""  beat  acciuainted  by  experiebco  with  the 

'  a^ndtt     If ;["  '  "  *"  *"  '^'  '1"*"'°"  '^  "'*«"'"8  »«>  •  """iio*! 

ailendant.     If  there  wa.  any  misrepresentation  on  this  point,  the  policy  mi^ht 

be  avoided.    Parson,  on  Mercantile  Law  waseited  to  the  .ame  e  Jt.    A  mie 
Zn"      r  ;r    ;.°"^'""*  """•  ^  ^'"''  constituted  the  physician  .  medical 

-«.  i  •  J  ,^  r*  •'^  ^""'"8  '•'*  '»"*«*•«"  "^P«'""g  "  »«d«»«  ""endant 
wa.  to  enable  the  Company  to  obtain  information  which  would  put  it  in  a 
position  to  make  a  fair  bargain..  Several  other  authorities  were  cited  to  the 
effect  that  the  omission  of  the  insured  to  mention  the  person  under  whose  car. 
he  bad  last  been  was  fatal  to  the  validity  of  the  policy. 
The  proposal  of  insurance  was  then  read  to  the  jiiry. 
The  witnesses  for  the  defence  were  then  called  : 
iQ^B?  5  ^'*'>"'«'!fT-Wa8  agent  of  the  Internati^aal  Assurance  Company  in 
l»5b-9  for  the  British  Colonics,  and  was  notified  of  the  death  <tf  Firin  No 
proof  was  made  of  the  age  of  deceased.  .  No  baptismal  certificate  was  produced 
1  here  is  no  endorsement  of  the  age  qn  the  policy  produced.  The  premium  of 
insurance  is  of  coursff  heavier  for  an  older  person,  other  things  being  equal 

/>r.  Wm  Marsdm-Am  President  of  the  College  of  Physicians  andSmgcons 
ot  i^wer  Canada.  HavftiKsen  referee  to  Insurance  Companies,  and  ha«e  also 
examined  perwn.  who  have  applied  to  me.  Am  in  the  habit  of  carefully 
Mamming  the  whole  body.  Knew  the  dee^sed  for  eight  or  ten  years  before 
hw  death.  I  attended  him  occasionally.  In  1853, 1  was  for  a  short  time  the 
medical  attendant  of  Finn  and  hi.  wife,  and  prescribed  for  them.  Oa  the  3^ 
yet.,  1867, 1  agaiti  attenddd  him.    He  stated  th'at  he  wished  to  have  his  lung. 
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H.rt.g.n     j«.mined  u  ha  had  doubU  of  their  healthy  oondiUon.     Ho  wbhed  to  hare  hi. 

.»xwce»oci..yDr.  Tunibloty.  H«  Mid  he  had  beea  pfowribed  for  by  Tumblety  and  Dr 
ituaaeil.  I  aalced  him  why  he  did  not  go  to  Dr.  RuMell  for  the  certificate,  and 
he  stated  that  he  had  had  Bome  quarrel  with  him.  1  examined  him  with  great 
care,  using  the  stethoacope.  After  the  examination  I  told  Mr.  Finn  that  I  wu 
•orry  I  could  not  recommend  him  for  life  aaauranoe ;  that  I  wa«  medical  referee 
for  several  companies,  but  as  ho  had  not  come  to  mo  from  any  of  those  companies 
but  simply  to  obtain  my  opinion,  for  which  he  paid  a  foe^  he  might  apply  to  any 
company  for  which  I  was  not  referee;  butd  told  him  iior>io  come  to  me,  as  I 
-        ^  would  have  to  reject  him.     I  further  told  him  that  I  believed  i^e  would  be  rejected 

by  any  referee  who  was  well  up  in  his  profession  and  made  a^  ezamination      I 
also  questioned  him  as  to  the  horaditary  tendency  to  oonsumpti6n  in  his  family. 
He  told  me  that  he  had  one  brother  who  had  died  in  Ireland,  and  another  in 
Montreal.     He  was  not  sure  that  they  had  both  died  of  consumpti^,  but  one,  he 
believed,  had.  The  physical  signs  I  noted  in  my  memorandum  book  were,  pulse  84 ; 
respiration  29  (this  was  high)  ;  dry  cough,  more  troublesome  in  the  morning  ' 
difficulty  of  breathing  after  unususl  exertion.    Part  of  lung  dull  on  percussion, 
&c.    Seems  to  be  in  the  second  sUge  of  tubercular  consumption.     Height  6ft. 
■  6in.     Chest  nearly  32  inches.    Has  been  Attended  by  Dr.  RusmiII.    He  bad 
been  complaining  of  coughing,  hoarsenesi,  irritaUon  of  the  throat,  indioaUng 
laryngeal  disease.    I  do  not  think  there  was  at  that  data  any  tubercular  soften, 
ing,  inasmuch  as  there  was  litUa  or  no  expectoration.     The»«  are  three  stages  of 
consumpUon,  and  he  was  then,  in  Oct.,  1867,  in  the  aecond  stage.    I  do  not 
beheve'that  he  had  the  alightest  doubt  as  to  his  condition,  as  I  did  not  wish  to 
deceive  him,  and  told  him  that  he  would  not  get  his  life  insured  by  any  gentle- 
man  who  knew  what  he  was  about.    Either  at  this  Ume,  or  on  the  29th  March, 

1868,  when  he  came  for  another  examination,  ha  appeared  more  sanguine,  owing 
to  his  believing  that  something  which  Dr.     Tumblety  had  given  him  wu  doing 
him  good.    My  impression  was  that  before  he  came  to  me  ha  had  baeu  told  by 
Dr.  Rmaell  something  like  what  I  had  told  him  with  rofervnee  to  his  position. 
He  was  of  such  «  lively,  active  disposition,  that  he  did  not  sink  so  spon  u 
another  of  a  different  temperament  would  have  done.    Finn  called  on  me  again 
on  the  29th  March,  1858.     I  examined  him  again  with  the  same  care  as  before. 
The  disease  was  progressing,  and  I  advised  him  to  abandon  the  idea  of  getting 
his  hfe  insured.     The  doctor  hero  detailed  the  symptoms,  such  as  increased  ex- 
pectoration, cough,  night  sweats,  &c.     About  three  months  after  this  I  heard 
that  Mr.  Finn  was  insured,  and  was  perfectly  astounded— I  oOuld  not  believe  it. 

On  inquiry  I  found  that  the  report  was  correct.  Many  of  the  frien4p  and  acquaint- 
ances of  Mr.  Finn  were  also  surprised,  as  it  was  a  matter  of  notoriety  that  he  was 
coDsumpUve.  On  the  12th  November,  1858, 1  was  senUor  by  his  wife  who 
requested  me  to  examine  him  again,  which  I  did.  There  was  harried  rwpiration 
pulse  mora  frequent,  &o.  He  was  then  in  fact  beginning  to  br«ak  up,  and  it 
was  only  through  his  great  energy  and  sanguine  temperamant  that  he  Uvad  as 
long  as  he  did.  I  believe  there  was  w>po$t  ptortem  examination  made.  Apo$t 
tnortm  would  have  been  of  great  value  in  esteblishing  beyond  cavil  the  eauso  of 
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i?  Tumhl'  '"^'"'PT'j.""  »»>•»  •»«  »«W  -»«  ho  h.d  boon  gottiag  «od^ln<,  from     ,i,.r..^„ 
Dr.Tumbloty.     The  J.  F.  Br.d,h.w,  K^.,  montionod  In  tho  propo«l.  „  the    l£r.. 

Tr^JTw:"'  "'"""  '"^  '^  '""^''  "  '""'■     "«  ""  ^-^-'  and  £ISJ 

^«»«^«am,W_I  oamo  to  know  about  thieoMo  n..  follow-.     I  wm  sittinK       '« 
in  Dr.  RuwII  h  surgery  when  'a  gentleman,  a  Mr.  Oiley,  oame  in,  and  thew 
wa.  »<"»«  <'«»vers«tion  on  the  subjeet  of  Roger  Finn'n  death.     I  told  the  gen- 
tltman  that  he  had  been  to  mo  two  or  throe  time,  on  the  subjoot  of  inauranoe, 
and  I  had  refused  to  reoommond  him.    I  w«,  not  then  aware  that  Mr.  Oxlei 

IlZlilf  r  K,°^  '^°  ^''"""'"^'  ^  ^'^  ""''  divulge  anything  reapooting 
deooaaed  till  the  aubjeot  of  inaUranee  wa.  started.  I  oannot  say  tl!at  the 
•ymptomsl  obwrved  weee  infullible~tho  only  real  infallible  tost  of  existence 

PInnW  1"  tr^^T'T  '^'^'  ^y''^''  '*«'*''•  neverthole«if  a  person  in 
.„7.L„M  K  .     ^'^ij^^ovcroi,  I  .hould  have  considered  it  miVaeulou,, 

Z  t  "*  "^"^""'^  ^'""  "•*  -^"^  -^S*  »f  consumption,  though 

rlT  '^.r  u '■"^V  ■  "*"•'  ^""'"'^  *"  ^'•-  ^"»~"  •»><"»»  »hU  oa«.  having 
purpowly  .voided  the  subjeot.    Know  Dr.  Fremont,  who  wa.  the  modieal  referee' 

«l.;!!iT     u       "V*"'  *''""  deeeived  him;  Finn  had  come  to  him,  and 

wa.  .  httic  feyerish,  and  l)r.  Fremont  thought  ho  had  been  di«ip.ting.     But 

P^ZTL!^'  I,T'  ^J-  ^'*°"'"*  P^  '•''"  '''»'»«°'  ««"»'"««  hi.  chest. 
Fremont  introduced  thesubject  tome  him«lf;  howaavwywriy  for  hi.  mi.Uke. 

n    i!l     *,^   r'  "^    ^"*'''  conversation  among  the  medical  profeuion  at 

2°  u  L  i""""  •'"'  ''^  '•'*  ''*'«  «^  *»"  ^"P-y  »°d  told  them  they 
should  retarn  the  money,  a.  the  inraranoe  had  not  been  properly  effected.     A 

rTkl"  'P^."""/~'»»'  '»'8»'»  «-k  "  rapidly  a.  Finn  did.  The  time  .  per- 
wn  take,  to  die  of  tubercular  consumption  is  »  variou.,  that  I  cannot  a«^ 
any  particular  time.     A  brother  of  Finn  died  afterward,  much  more  .udZdy. 

care  taken  of  the  penon.     I  can  .wear  that  Finn  had  the  diiK,a«  of  which  he 

•hieh^"T  "Lr  ^'T^'"  "'**"''"  »^*'«"  •»•-  ^*«'»>-  'Jhe  prescription 
Inlli  ™"'*J^,8»^«  him  w«i  good ;  it  couUined  »)me  of  the  ingredients 
generally  lued  m  4uch  caM..  r  o^ouw. 

To  .  juiyman-Deceawd  told  me  that  hi.  age  wa.  32,  in  1857. 
ji    ""•  Oourt--DeoeaMd  cpmplained  a  little  of  his  cheat.     The  aiirnswere 

"rL":;^^':''':'"'""-'"'^""'-  i<i'd-otatteudhim  ifru" 

new,  aod  did  not  see  him  after  hU  death  " 

<iftw.».    B-    "  *~^™^  7"  ">«•>  wad  to  Ihe  jury.    It  was  to  the  following 

befcw  h«  death,  he  «iked  me  to  git«  him  a  certificamhat  he  might  get  hi.  life 


f!l 


if 


-I 


5'' 


1,'^ 


f:.. 


iIh,'! 


If,  T%""r^  Iff 


m 


SUPERIOR  COURT,  18d3. 


.-«..A  «o,M,  h«l  pd  hi..     1  ^id  h.  h„d  betu..  for  th.  ^k.  of  hi,  fLn,  ^  lire 
•boat  L.m,  ...d  |.e  t„|a  ,,.„  th«t  hoh.d  b«,o  wocfallj  .loccivcd.     (Tl.l,  wa.  no 

ooro  out  JJr.  MtttHdonjB  Htjiu>mcQt.  " 
Mr.  Korr  hero  r«,ue.t«d  tl.ut  Dr.  Fremont «  wrtifloato  bo  read  to  tl.o  jury 
AI».  Torrunoe  objcol»d  to  tho  ooriiflcatc  .,«  not  Iok«1  evidence.      Tho  oerti- 

tbl  pa,H,r  fron.  the  jury.  Cited  Taylor  on  ovi.Ionoe.  to  «how  timt  th.  cortifio.t{ 
wa.  an  un«wor„  .taten.ent  of  a  private  in.lividuai.  and  would  therefore  b,  ro- 
jcotod.     Oroei^loaf  to  the  Huinu  cfTocO 

JIi«  Jfonor  wu.  of  oginioo  that  whether  the  cortifioa.e  wuh  lo««j  evidence  or 
L"  '"""/if  ^  "■"  J"'^'  »° J""- "'« 'Hroefion  of  the  Oourt ..  to  itn  value. 

^^.undir'n  ""'"*"■  "'""  ""^'  ^'  ''^"•*'*"'«  «•'<■-»  «°  ^  '«"  d«'»'oH. 
r  -n  .  °"'"' **"  P^"""'"".  nor«»»«n  to  sunpcet  any  affection  oftheolest, 
Ao. ,  and  rccoii.«..„ded  tho  aoeoptanoe  of  tho  propoaal 

Vr.  no,card-Am  referee  of  the  Scotch  Life  A«K)oiation,  and  of  the  Mutual  • 
have  examined  many  applicants.     Have  heari  or  road  all  the  atatcmenta  made' 

tLf.        ff""'  *'"  "*  '^°"'"  *'"''*'•«  ^'^'^  ^««'  'hioh  Finn  at  that 

tut  tZ  "^  ""  pulmonary  oooaumption.     Ilia  life  wa.  not  insurable  at ' 

Cro«-cr«m.W_There  i.  a  general  unanimity  among  the  membem  of,the 
Medical  profe«|.on,  u  to  tho  diagnoaiii  of  coY..umpUon.  I  have  nl»«iflbt 
from  Dr.  Mar^Ien  .  report,  of  the  gradual  progre«  of  the  di«w,  thif  »i*rf 
died  of  oonsumption.  The^mptom.  wero  a  proof  of  the  eiistenpe  of  diaeaw. 
even  If  J..o„  had  not  died.     Person,  sometime,  rceover  from  organic  disea^ 

The  letter  of  the  eieeu.ors  of  Finn  to   the  Company  wa.  then  n>ad -to  ih<» 

JUrjr.  w 

.•;fi,^~^""  seen  the  certificate  of  Dr.  Fremont.     Had  some  oonTortttioi 
with  l>r.  Fremont  on  the  subject  of  thi.  certificate.     This  convenwtion,  which 
wa.  to  the  effect  that  Dr.  Fremont  had  told  witnew  that  he  had  given  the 
certificate  erroneously  ..nd  without  examination  of  deceawd,  was  objected  to 
and  ruled  out  by  the  Court. 

This  was  the  case  for  the  defendant.  Mr.  Kerr  proceeded  to  addros.  the  jury 
m  reply,  laying  considerable  stress  upon  the  certificate  of  Dr.  Fremont,  tlie 
mediojl  officer  of  the  defendants.  He  contended  that  juries  should  not  «,nc. 
tion  the  practice  of  Insuranoe  Companies  ip  accepting  premiums,  ud  then 
disputing  the  claim,  when  the  person  died. 

.  .^L^tT.u'"^  '^'^''^  the  jury-lst.  With  reference  to  age,  hi.  Honor  felt   , 
.atisfied  that  «,e  deceased  made  an  erroneoug  statement  of  hi.  age,  perhaps  not 
fraudulent..  He  stated   to  Dr.  Fremont  that  he  w«,  tUrty-two,  inatli  of 
twenty-nine,  .8  It  wa.  now  pretended.    His  Honor  felt  bound  to  wy  thU,  but  it 
wasforthejuiy  to  weigh  the  evidence  carefully.    Mn.  Clwioy,  the  first  witnew 

^rely  Mid  in  her  opinion  he  was  twelve  or  fourteen  at.  partioBlar  time.    Oakoa 
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Ne,i  „  to  U.e  q«,.Uon  of  .  mcdio.1  ..fnd.ni.     It  wu  prored  .Jut  Dr.  Turn-  .""«!.'CA^ 

hrce  m.d.0.1  .ttond.„t.,  Dr.  Tu.blctj.  l)r.  BumK«^i  Dr.  M^ ;  «J 

th«ji«l.j,e<I  Dr.  M.rrf«n'.  t«.timony,  .t.U  thu  he  coDO<,.I«d  tbi.  f.ot.  It 
wu  4or  tl.em  however,  to  weigh  the  evidence  cAtefullj.  Bat  u  to  the  third 
que.t.0D  whether  dee««d  had  organie  di«,u«  of  the  ehc...  they  had  the  evi- 
aenoeofDr.Bui«,I|,ndQfDr.  M.r«dou.  ^      «  »ne  evi 

But  hi.  Honor  thought  there  wai  no  poeitive  evidenoe  .■  to  the  dimiaM  of 
which  the  man  died.  The  only  leg.!  evidenoe  of  the  cauae  of  death  would  be  . 
poit  mor/m  eiaminaUon.  It,  might  be  «iid,  therefore,  that  we  had  no  legal 
evdenee  of  the  oauw  of  death.    He  mighthave  died  of  apople.y,  or  di«Jof 

P    it .  J      .  .  '     ?*''  '*  '"'  ""'  ""*"■"  **  i  ^"^  •»  «>»W  "«»  ^  f  k«»  to  be  of  * 

I  .  „  Court  therefore  that  the  balance  of  evidenoe  waaagalnat  the  plaintiS  Hi.  IW 
felfr  bound  to  exprewi  thi.  opinion,  leating  the  jury.to  decide  on  the  degree  of  ere- 
dibillty.to  be  atUchod  to  the  evidenoe.     If  they  bolieved  Uie  statement  of  Dr 

Marwlen  (whom  Hia  Honor  entirely  eionerated  from  the  charge  of  maklnK  aii 
revelations  inoon^stent  with  the  ohapioter  of  a  medical  advL«.),  the  jury  muat 
nod  for  the  defendants.  a  , 

The  jury  retired  at  a  quarter  to  six  p.  m.     At  6.16  p.  m.  tlws^  oame  into  "^ 

Court  with  a  verdict  in  favor  of  defendants  on  all  the  material  points.  Tte 
MgnequesUons  which  were  put  to  the  first  jury  wore  put  to  the  second.    The  ' 

Tollowing  are  the  findings  : — 

*<•    To  the  first  question :  Answer.— Yes.  "*'  . 

„  To  the  second  question  :  Answer.— Yes. 

To  the  third  question  :  Answer.— Roger  Finn  ropresentod  himself  to  be  of 
the  age  of  thirty  years  next  birthday,  but  we  find  no  proof  of  hu  age. 

To  the  fourth  question :  Answer, No. 

f  0  the  fifth  question  :  Answer.- Ye»;  and  he  died  of  consumption,  in  the 
month  of  March,  1859.  r       ,  «  «« 

f  To  the  sixth  question  :  Answer Yo»^  * 

I  To  the  seventh  qiiestion  :  Answer.— Yes. 

|Subse(^ently  on  the  30th  November,  1863(B«bthiLot,  J.),  judgment  WM 

on  these  findings  entered  up  in  favor  of  the  defendants. 

~-,^_^^^         Judgment  for  defendants. 


AUTHORITIBS  CITED  BY  PLAINTIFF,  * 

1.  That  verbal  testimonj  is  Bofflcientte  prove  an.         \ 
Taylor  :  Evidence  6  38«, p.  3«0;  5  678,  p.  807.  ""i    ' 

.nJSi  ?;  f*»«'J*«^o'  diicloring  all  infonnatloa  wqulred  by  the  Insurer  from  the 
applicant  for  innranoe,  is  a  question/for  the  JiuT  u.uto  iiv«  «» 

Morrison  vs.  Ifosprat^  4  fiing.,  60/  ^  V 
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UMSuArst  '• '^•'^/»»^«^« 

MrMMXgMjr  HhowM  Mf  4i«pat«  ariM  upon  (Im  ilnth  of  tba  AHiinid  m  to  (Im  eon««ln«H  of  Um 
■UUrnani*  mad*  la  lh«  <ii>cUnllon,  lh«  lMir>l«n  oT  vnof,  !•  li  mIiI,  will  r»ll  upon  ih« 
|Ulm»r,  wlUi  whom  It  will  rrat  bofur*  tbi|n«ur«n  ar*  rcqulrtd  u>  pnHiuw  maj  fvldtDO* 
■  to  ImiHign  ■iirh  tuirmanti,  (g,  B.jia  nu(  bj  avldane*  tbtlr  Iralb,  whl«li  l«  In  hot  llM 
lNul»,<>r  ilM  aetjon  anda  eondliiub  prfr«d«nl  to  an/  right  to  noom  apoa  Iba  polUj. 
Banjroo,  •  ih  p.  M.  Anfall  on  laturancf,  t  30u. 
a.  0#n«nU  Doclrlna  or  Warranty. 

Tbo  •INct  of  a  itlpulatlon  amounting  to  a  warrantr  •«  »o  rfndwtha  (kccuracy  of  th« 
■lata  of  (Weu  Mltg4t  «■  U  a  ««Mi<aoii  pnm^int  of  Iba  loiurtr'a  rtiponilbllllj,  and  h« 
•    tocomM  bound    onljr  "If"  and  In  avvnt  \\»imj  nra   IHarally  aa  tb«  aaaurtd  ba« 
tbua_r<(l^wnbMl  tlieui  to  b#.  .1  >*  # 

Aijpiell,  Jna.,  (  307.  '^ 

Th«  iaifco  principle  In  llfc  M  In  flra  pollolaa.  \ 

Arig,»1r  J  .-IM,  J  Ur«enl«ar,  Kf.,  (  400. 
3.  W^rant/  in  propoaal  a«  foraiing  part  of  the  policy.    - 

J^  pirly  propoting  the   iniurance  baring  Rrit  ilKncd  a  declaration        •        •        • 
^  yiteathat  luch  dvotamtioo  iball  b«  tbe  baniqftAt  eontraet  between  bimielf  and  the 
Oonpanjr. 

\    Bbaw  and  Bllli,  •  (OS,  p.  189.       ' 

Thft  declaration  when  forming  part  of  Iba  po!»cy  amounU  lo  a  condition  or  warranlj 
#hl«b,  aa  before  obwirVed,  niuet  be  itrlotljr  true  or  complied  wllb,  and,  upon  tbe  truth 
of  which,  whether  a  miaaUtemenl  be  intentional  or  not,  the  whole  contract  dependa. 

Shaw  A  Ellis,  *  113,  p.  20S. 

A»  to  temperancr,  where  the  declaration  affirmed  that  tbe  aaaured  wai  of  intemperate 
battle,  proof  that  the  habite  were  bi  fact  intemperate  waa  held  to  *Toid  tbe  policy,  and 
tl)A  pl»»  waa  bad  that  bia  habits  ware  not  so  intemperate  as  to  li^jura  bis  health,  and 
thai  he  died  Arom  a  makdy  uninQuenoed  b/  habite^of  intemperance.  Tba  statement  was 
•  warraatjr. 
BunjroD,  *  39,  p.  40.  , 

FatM  itat*m*nti  abtoluUlf  void  tht  polity.,  ' 

This  point  was  nilly  considered  In  a  leading  ease,  Anderson  ts.  Fltsgerald,  in  tbe 
House-of  Lords,  in  which  tbe  bouse  held  witb  tbe  unanimous  adrlc*  of  tbe  Judges  of 
England,  that  tba  only  questions  to  be  left  to  the  Jury  were:  1st.  Whether  tbe  state- 
meaiawereMse,  and,  and,  whether  they  were  made  In  obtaining  the  policy.  English 
^iftw  and  Equity  Reporte,  Vol.  34,  p.  0. 

In  which  case  Parke,  6.,  delireriiig  the  opinion  of  the  Judges  to  tbe  bouse,  said: 
"  The  proriso  it  clearly  «  part  of  the  fxpress  contract  between  the  parUes,'ftad  on  tbs 
"  Bon-c^mpliance  with  the  condition  Hated  In  tbe  proriso,  tbe  policy  Is  nnqnesUonabJy 
**  Told ;  "  and  tbe  Lord  Ohancellor,  delivering  Judgment,  said:  "  Whether  or  not  certain 
"  •Utemenln  nre  or  are  not  material  where  parties  are  entering  into  a  coatraet  of  life 
"  assnr^ce,  Is  a  matter  upon  which  there  moat  be  a  dirlded  opinion.  Nothing  can 
**  therefore  be  more  reasonable  than  that  the  parties  who  wre  entering  Into  that  contract 
"  should  nj  for  tbemkBlves  whether  they  think  any  thing  malarial  or  not ;  and  if  they 
"  choose  to  do  so,  add  stipulate  that  nnless^tbe  assured  answers  n  certain  question  acoa- 
•'  r»toly  the  policy  or  contract  they  are  entering  into  shall  be  Told,  It  Is  peribeUy  open 
"  for  them  to  do  so.  Now  it  appears  to  me,  my  Lord,  that  that  la  precisely  what  tbe 
"  Company  have  done  here.  They  hare  said  :  'The  basis  of  our  oontract  shall  be  you 
"  *9*^*ring  truly  tbcaa  two  qnesUona.'  Ther*  were  a  great  many  others,  bai  patting 
"  these  aside  they>say :  'The  basis  of  tbe  contract  bstWeen  as  shall  be  that  yon  shall 
"  answer  truly  these  two  qnssUons,  and  if  yon  do  not  answar  them  tmly  the  policy  shnll 
*•  be  Toid.'  ^t  than  wbsD  the  trial  cornea  on  at  t»  whtthtr  th«  plaiotiff  hu  made  oat  Ui 
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HTATEMENTH  AS  TO  AOi. 


\ 


imporuno.  of  gatilog  •dmlailoo  u  to  ag*  from  th* 


Angvll,  §  307.  • 

mtat  I'tnwr.       T  •"nulltr.li  I  utunne.  lolt  quH  y  ,ui  frwd.  ou  (ia,|>l*. 

a.  AlMMt,    p.  48lJ 

Uunjron,  p.  u.    lUmirkj  on  tht 
fV«qu«nt  difficult/  ofpruviiig  It 

Hh»w  *  Bllta,*  na,  p.  2oe,  ,i<U  also  lUjooldi,  iDiurance  83.  *" 

AS  TO  DiaOLOSURBBVINSDRED  or  MATERIAL  FAOTS. 
^  It  I.  lb.  dutjr  of  the  iniund  to  dUcIo*  all  material  faoU  within  hi.  knowWgo  • 

and  tb.  conc.alm«nt  of  a  material  &ol  whao  a  geural  qoMUon  i.  puT  br  the 
Wr..  at  the  time  of  elhoUng  the  policy,  whlob  would  'i:i.clt  tb!  Sot  wUUiUai  tt 

0  CuihJng,  43. 

Shaw*  EUii,»110,  p.  217.  •' 

Not  only  I.  he  required  to  .tate  all  matte;?  within  hi.  knowledge  which  he  bailor.,  to 
be  material  to  the  que.tion  of  the  Iniurance,  but  all  which  a«  In  fact  .„     ?!.  "•""•'  ^ 

SSL  poC  '•  •"■"  b".  a.,  ^,  „.k  .^..^.^JXJ , 

Bunyoo,*  30,  p.  36.  '       * 

PERSONAI.  EXAMINATION    BY    MED^  OF  THE  COMPANY  NO 

J  «*!*»OVAL  OF  OBLIOATION  TO  DISCLOSE, 

The  peraonal  appearanoo  and  euminaUon  of  the  aMured  doM  not  nmor.  the  ohli...     ' 
t^n^^Ungupoa  tl«  propoM,  «f  communicating  .u'SriZl^ulnTwU^^^^^ 

Bunyoa,*  33,  p.  37.  •  .      . 
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AS  TO  DISCLOSURE  OP  MEDICAL  ATTENDANT. 


»■ 


*.   . 


tfcmal  Life  As-     ■'^"  '"•'"'ance  oflRcca  aroidesiroiis  to  consult  with  the  medical  mAn  who  baa  Iwon  lagt 
•urance  Society  in  attendance  on  the  awured,  and  when  a  reference  wM  made  to  a  peraon  who  haM  been 

*  • .    *•"«  ordinary  adviser,  but  no  mention  was  mude  of  the  peraon  attcnOing  at  the  time  of 

the  insurance,  tlie  policy  was  vacated.     " 

*  *  Id.  •44;  p.  43.  .  * 

.  ^  ,.  It  is  etident  that  if  a  party  to  be  insured  should  state  that  he  h'ml  no  medical  attend- 
ant,  whereas  he  hud  been  attended  for  a  dangerous  disorder  shortly  before  the  insurance 
was  effected,  such  a  statement  falling  within  the  provisions  of  the  poljcy  would  avoid  it. 
and  this  appears  to  have  been  held  in  a  caae  of  Palmer  vs.  Ilawes.  Norwich  Summer 
Assizes.  Ahlerson,  J. 
Shaw  &  Ellis,  p.  331,  •  131.      .  «  \ 

And  it  would  appear  froft  this  and  other  ease*  that  it  is  important  the  insurers  sholild 
be  enabled  to  make  enquiries  of  the  medical  man  who  has  last  had  the  party  under  his 
7:^  "^     "  wnsi  and,  therefore,  if  the  medical  man  who  is  not  the  usual  medical  attendant  has  been 
in  recent  attendance,  whether  there  is  or  is  not  a  reference  to  tli'e  usual  attendant  [a  the 
declaration,  an  omission  to  communicate  that  fact  wQ-^ild  be  fatal.  « 

Angell,§320. 

5  Dowl.  &  Ryl.,  2GG.  .  *  •  -.  '         ; 

•  5  Binghj,  503.  '  ~ 

The  insurers  always  ask,  who  is  the  physician  of  the  life  insured,  that  they  may  riiakc 

•enquiries  of  hinl  if  they  se«  fit,   and  this  question  must  be  answered  fUlly  and  accu. 

rately.    It  is  not  enough  to  give  the  name  of  ithe  usual  medical  attendant,  but  evirjf 

physician  really  consulted  should  be  iinmed,  and  eviry  one  consulted  as  a  phi/sieian  although 

he  is  an  irregular  practitioner  or  quack.  • 

.  {'arson's  Mercantile  Law,  p.  558,  9.  ^ 

As  to  meaning  of  phrase.  Medical  Attekdakt,  v/(/e  Reynolds,  03. 
;A8  toTalueof  Prhtaxs  Ckrtificate.  ^._^ 

'lOreenleaf,  Evidence,  p.  611,  12.  '    "  ^      ^ 

2  Taylor,  Evidence,  §  1584,  p.  1420.  . 

«fL,,,;,  ;     Ketr  Vi' N'agle,  for  fhintiff. 

Torrance  &  J/orm,  fop  defendant.*. 


4* 


(W.E.B.; 


t 


♦  T:  -  "  ■  MONTREAL,  2  MARS  1864, 

ik  .  Corawf  LoBANOER,  J. 

■■--  -  •  '"  V  :  '  "'  ':■        \  No.  1898. :  ■     .  -  ■  ■  '  /"  ■   •  -  ■'■''■■■;. 

;  Pepinvs.  Rocand^MBastkn.]'"  ':■       \-    "        " 

j^  JroB  :— Qn'il  n'eziste  aueane  prdiomption  4e  rte^nution  d»  la  part  d'un  dcmaodenr,  qui  Id^ 

-      eiilev6  ROD  droit  d;action;  par  ia^ite  d'une  entrevue  qui  !•  d<(bndeur  aurait  eue  avec  lul  et/ 
0  ,        dnrant  laqnellelei  parties  auraieiitbu  ensemble ;  attendu  que  durant  tputeeetteentrevn^ie 

^■^  :.  demandeur  anrait  protettt  qu'U  se  rdserrait  (oa  droit  de  pouTSoirre  la'rdparation  du  d«Ul 

eommis  envert  lul.    '      *        . 

Le  demandeur  ayant  poursuivi  pour  la  80iii|ne  de  £125,  montant  de  certains 

:g.      dommages  qu'il  alteguait  avoir  8ouffer,ts,  par  suite  des  injures  verbalea  proKrees 

f^      contre  lui  par  le  d4feDdetar  en  ootobre  1862;  ce  dernier  plaida  qu'en  supposant 

que  la  «{l^guea  du  demandeur  fussetit  vrais,  neanmoins,  il  ^tait  sans  action, 

parpeqti'ay^t  ^'institution  de  sa  d^ande  il  y  avait  au  reconciliation  .<ntre 

,    '    eux,  lapaniM^yftBibttgniemBle; ":: "    •  -™^_i--_--™^=== 
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fllw^t  entendues  au  mdrite  le  26  deoambre  1863. 

Ile^l'^T'''   *^~^'""^''  ""''  '^""P'*"'*^   '*  P'*"^*  '^^   demandeur,    dit: 
JI  est  en  preuve  que  le  demandeur  ayant  6t6  inform^  que  s'il  faisait  entror  le 

emandeur  dans  une  auberge  et  le  faisait  boire.  son  proems  «,rait  gagnt  a  „ 
quend^poscntle  tdinoin  Jean-Baptiste  Duprd.  et  le  d^Sfendeur  lui-Lic)    li 
premier  mars  1863.  le  defcndeur  s'adresaeau  nomm^  Hilaire  Hott^  le  pria  [  de 
JeanT'rr^r^r "?'*  "'''"■  ^''  P""''"  ««  rencon£rdrent  chez  ll  nommd 

on  fils  de  monter  dans  une  ohambre  oix  las  suitit  le  nomm<5  Hotte.    lA  les  L 
ties  se  parlcVent  d'arrangement  qui  ue  put  fitre  effectu^  et  se"  traitdrent  sans  k- 

7::^Z::^:^l'ii'T''''''''  t^-ns^tranger;,.  fils  du  demandeur' 
di^nt  autr^chose  Elles  burent  mfime un  verre  de  bierre  paytf  par  le defendeur 
etle  demandeur  offnt  un  autre  verre  4  la  compagnie.  ce  qui  fut  reU  et  iZ 
separ^ren  sans  raneune  apparente.  Mais,  pendant  toute  la  conversation,  pas  un 
m^e  fut  d.t  qu.  comportoit  de  la  part  du  demandeur  un  abandon  de  son 
action,  04  une  remise  de  I'lnjure  en  au^ant  qu'elle  lui  donnait  un  droit  de  pour- 
su.vre  en  justice;  au  contraire,  dons  tout  le  cours  de  cette  entrevue  il  .  touiours 
SeToteir;  r.t"'^"""'*''^'''""  proems etnes-arrangerait pas,  et.vantmSme 
qui  pla;d!;;ienr  """"""  '""'  -venu  entre  le  domai^eur  et  le  d.fendear 

_   Interroge,  le  ddfendeur  dit:  J'.i  demande  au  demandeur  s'il  vbuL.ieB'arr.nger 
il  ma  dit  que  ou..  qu'.l  s'arrangerait  avec  »50  et  les  frais,  je  n'ui  pas  voulu  oTn- 
sentir  a  cet  arrangement ;  j'eu  ai  ri  et  j'ai  dit  au  demandeur.  "  nous  allons  pW^ 
der  je  va.,  te  faire  perdre."    Le  demandeur  a  dit :  "  c'eit  bon."  De  ce  moment.  ^. 
c^teit  bienentenduqu'il  n'j  avait  pas  d'arrangement. 
P'»«  tard.  le  defendeur  sW  vant<  aux  temoins-Dagenais  et  Pupr^quMl  avait 

Tan^A  1  P'^/».'^«'".r'*««'-  «»  »"  '^'--^  P^nd-  -  verre  de  liqueur. 
Quant  &  la  justification,  ,1  est  dair  quele  defendeur  n'en  a  prouv6  aucune 

L«,  injures  proftr^es  par  le  defendeur  6tant  prouvites,  le  demandeur  atant 
juatifii  de  son  action ;  la  question  qui  se  prisente,  est  de  savoir  si  le  fait  que  les 
parties  ont  bu  ensemble  et  se  sont  traitAss  amicalement  constitue  reconciliation   ' 
etabandondel'actiondu  demandeur?  Or.  UOoursouslesoiroonstancesci-dessus 
wpportfies  ne  voitaucun  abandon  de  I'aotion. 

Le  jugement  de  la  oour  est  motive  oomme  suit : 

«^»-^r^  *  r  *  Co°"d«™nt  quele  demandeur  a  prouv6  les  allegations 
essentieUe.de  Ba„dem.nde,  «ivoirr  qu'U  «  etabU  en  preuve  que  le  ou  ?er»  le 
cymenoetfient  du  moiad'octobre  1862,  et>  plusieutB  epoques  8ub«Squente..  le 
defendeur  a  tenu  «ur  m>n  oompte  des  propos  injurieux  et  diffamitoireirde  nature 
i  temir  son  caract^re,  fletrirsa  reputation  et  Sl  lui  faire  tort  dans  I'opinion  publi- 
que ;  oe  qui  aux  termc«du  droit;  opnstitoe  un  deiit  reoherchaWe  en  dommages 
et  intirfits  civile,  v™u.«gc^ 

ConsideranlE,  que  le  defendeur  n'a  point  fait  la  preuve  de  la  justification  qu'il 
a^invoquee  et  que  dans  le  fait  qu^  les  parties  ont  bu  ensemble,  le  ou  vers  le  ler 


Pepin 

Booand  dit 
IhuUen. 


trouver  de  presomption  de  reconofliation  de  la 


part  du  demande^^  qui  lui  ait  enlcv*  son  droit  d'aotion,  cn-autant  quei  1', 


-Un 


N 


oooa- 


/ 


>  '■ 


•\ 


-^  ■    •   «.T  ~iii-^it?ra--      '^'^  •^..f-I^j^'^'' 1"*-'  '•;?'^<^>^  ■^ys^MHjt.'gTf'**!!*^* 


\ 


220 


SUPERIOR  COURT,  1864,1 


(•pill 

Boeand  dit 
Battlen. 


M± 


■ion  en  qaestion  et  pendant  tout  I'entrevae  que  te  ddfendeur  eut  aveo  lui,  il  a, 

4  diflKrentes  reprises  protest^  qu'il  se  r^serraitson  droit  depoursuivre  en  justice 

k  reparation  du  d^lit  commis  envers  lui  par  le  d^fendeur,  protestation  sufBsaote 

pour  faire  disparaltre  la  prtfsomption  d'abandon  d^aotion  de  sa  part,  et  que  oon- 

sdquemment  le  d^fendeur  n'a  point  justifid  devant  la  Couii  pne  defense  mlable  4 

I'encontre  de  I'aetion  du  demandeur  qui  est  bien  fondle. 

A  rejetd  et  rejette  les  defenses  du  d^fendeur  et  faisant  droit  sur  la  demande 

,    du  demandeur,  oondamne  le  ddfendeur  k  raison  du  dtflit  ci-haut  mentionn^  par 

I    lui  commis,  k  payer  au  demandeur  la  somme  de  flB.OO  de  doiAmages  et  int^rdts 

\^fii?ilB  aveo  intdrSt  de  oette  date  et  lesd^pens  entiers  de  I'aotion  telle  qu'intent^e. 

^     Jugement  pour  le  demandeur. 

Bilanger  et  Desnoyers,  avooats  du  demandeur. 

_     iircAamftau^/^avooatdu  d^fendeur.  

(p.  B.  L.) 


UONTRBAL,  SlBT  MAT,  1864. 

Coram  Monk,  A.  J. 

No.  166.  ,  '        .  [l 

Mmtuet  al.vB.  Bqurtie.  r    ; 

HiLDi  That  a  lettar  of  gwnuitee  In  tbe  following  words  It  nota  eontlnuing  gnarantee,— '•  At  tbe 
"  requaat  of  my  ion  in  law,  Mr.  8.  T.  Fearoe.  I  write  thia  to  inform  you,  that  I  wiU  guaran- 
"tea  to  yon  the  payment  of  any  debt  wbleh  be  may  contract  with  you  for  PianpfbrtM,- 
"not  exceeding  two  tbouiand  doUars  in  amount,  whether  tbe  aame  be  doeed  bylls  note 
"orotberwiae." 
"  Yon  ate  at  Uberty  to  looli  upon  this  at  my  underling  to  pay  you  on  hU  debolt  in  the 
"  event  of  your  giring  him  credit  to  that  extent."    - 

This  was  an  action  to  recover  from  the  defendant  the  sum  of  $2,00|},  a&  pajj;^. 
•  of  a  sum  of  $10,785.98,  alleged  to  be  due  for  piano-fortes  sold  and  delivered 
by  the  plaintiffs  to  S.  T.  Pcaroe,  named  in  the  above  rtecited  letter,  on;  the  faith 
of  that  letter,  which  was  written  and  signed  by  the  defendant. 

The  defendant  pleaded,  in  effect,  that  after  the  signing  of  the  Ijj^rin  ques- 
tion, tbe  plaintiff  sold  and  delivered  to  Pearce  piano-lbrtes  to  khe  value  of 
$2l,lM,50,  which  were  settled  for  by  two  notes,  which  were  paid  long  before 
the  ini^tion^of  tbe  acUpn.  That  the  debt  of  $2,104.50  was  ke  first  debt 
contraot^>^  Pearco  with  the  plaintiffs,  after  the  making  and  Jgning  of  the 
letter  of  guabntee,  and  was,  in  fact,  the  only  debt  ever  contracted  by  Pl&roe  on 
the  faiih  of  that  letter.  V 

The  evidence  esbblished  that  the  $10,785l8  constituted  the  balonoo  of  a 
running  account  for  pianos  between  the  plaintiffs  and  Pearce,  and  that  the  ; 
$2^104.50  formed  the  first  indebtedness  after  the  giving  of  the  letter  pf  guar; 
antee,  and  that  the  amount  was  settlol  and  paid,  as  pleaded  by  the  defendant. 
Eobertson,  Q.G.,  for  plaintiflft,  contended  that  the   ezpnssion  "  onydebt," 
dearly  showed  the  intention  of  the  writer  of  the  letter  to  make  it  a  oontiafftirig, 
guarantee,  and  not  to  confine  it  to  a  single  operation;  and  that  if  any  doubt' 
existed  on  the  point,  it  ought  to  be  interpreted  rather  against  than  in  favor  of 
the  surety,  who  was  the  party  stipulating,  and  therefore  bound  to  restrict  his 


biliiy^^if^ho~wiah6d~\te=d0^ 


and^  positiw  lugaage:    .M^dpin" 


support,  he  cited  Story  on  Contracts,  N<^66;  2  Campbell's  Rep.,  pi  413; 
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f;f ««'''  ^^-  ^^-^  for  defendant,  argued  that  if  L  letter  had  read    "  anv 

AuI7^7\'T    '  ""'r"'  *^  what  extent  he  is  binding  Csl" 

T^.J^'     '       u    .'  f  "*"**"  *'"g'»'  *«  "««"«  *  «tr«»  construction  " 
The  following  was  the  judgment  of  the  Court:- 

^.  «fc  W.  mertson,  for  plaintiffs.    .  ^"*""  ^'""''^• 

-S/mcAanAjM«ne,  $.  (7.,  for  defendant.       • 


/ 


MONTREAL,  31sr  OCTOBBR.  1863.  ^! 

7  Cbrom  Bbrthelot,  J. 

/  No,  1325.  ■   ■  '     ,         ■  /   ' 

Lanthicf  vs.  McCuaig  A  divers,  Oppoaants  > 

/'Si^CnS^^SJ  a|»d..ent  Of  d..«but.on.  t.  r««on  of  .U, 

■irnmt  M-«;««rfwv..>»., """'""'"  *  P^'y  *»  the  ww.  to  mpyg  for /of/.  ^cA<r^ 


L4Mithler 

Vi. 

.  MoCiuUg 

&  diyen, 

OppoMUts. 


^mis  wasa  motion fbr>«e«,cA^«  against  an  «rf/«e«c«tot«.  by  a  mortoago 
«|.tor  who  was  collocated  in  the  judgment  of  distribution,  homigated  i^S 
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r  ->■■   '  *i —        '■  : 

caase,  by  retwon  of  his  appearing  as  such  mortgage  oroditor  in  the  rogistrar'i 
certificate  rdinrncd  with  the  writ  of  execution,  but  who  was  not  otherwise  a 
party  to  the  oausn. 

Ptr  Curiam — The  party  moving  hqi^no  legal  »talw  in  the  cause,  and  cannot 
be  recognised  as  a  party  therein  entitled^g.  make  such  a  motion  as  that  submitted 
So  the  Court.     The  motion  must,  therefoto,  be  rejected.         Motion  re 

B,  A.  T.  DeMontigny,  for  plaintiff. 

(9.B.)     .  .      ,     - 


MONTREAL,  30th  March,  1864. 

Obram  LoRANQER,  J.  , 

'      .                      '  No.  196D. 

•_  -  -        -  ' Perry  Vi.- Milne.  ~  *       .'^  — —--        .:   - 

Capias  AD  Responoenddu  aftib  JubdHENT. 

HiLm:  That  a  capiat  acf  rrn/MMirff^i/um  m«7  iune  on  •  Judjpneiit  of  this  Court. 

That  «ucb  •  writ  la  valid  altbouKli  it  be  laaued  in  a  new  action,— a  writ  introducH/  d'intlancf 

That  it  is  eompQtent  to  a  defendant  on  the  meriU  of  th»  cause,  afty  fyllng  a  plea  toiha 

iperits,  to  disprove  the  allegationa  of  the  affidavit  upon  which  the  capiat  has  issued,  ' . 

The  plaintiff,  on  the  23rd  March,  18„63,  sued  out  a' writ  of  eapia$  ad  reipon- 
demium,  under  which  the  defendant  was  arreisted  and  gaye  bail  to  the  sheriff. 

The  declaration  fyled  by  the  plaintiff  alleged  a  judgment  of  this  Cour^for  a 
sum  of  £1850  currency,  besides  interest  from  the  8th  May,  A.D.  1868,  rendered 
in  this  Cdlttt' under  the  number  536  op  the  30th  day  of  March,  A.D.  1861, 
against  the  defendant  in  favor  of  the  plaintiff  as  the  cause  of  indebtedness:  it 
~  further  recited  the  allegations  of  the  affidavit  upon  which  the  capias  issued ,  and 
conchided  fis  follows :  ' 

"  "VVherefWe  the  said  plaintiff  brings  suit  and  prays  that  a  writ  of  capiat  ad 
*'  fespondendtttn  or  attachment  may  forthwith  issue  ogainst  the  body  of  the  said 
"  defendant  to  compel  the  said  defendant  to  app&ir  before  this  Honorable  Court 
"on  the  6th  day  of  April  next,  to  hear  the  said  attachment  declared  good  and 
"  valid  and  to  answer  the  premises,  and  that  the  said  attachment  may  be  declared 
<'  good  and  valid,  and  thereupon  that^the  said  defendant  may  be  adjudged  and 
"  condemned  to  pay  and  satisfy  to  the  said  plaintiff  the  said  sums  of  £1850  and 
••  £527  9s  currency,  making  together  the  sum  of  £2377  9s.  currency,  withjthe 
«'  interest  on  the  said  sum  of  £1850  from  the  19th.  day  of  March  instan^ntil " 
"  paid  and  costs  of  suit  dittraitt  td  the  undersigned  attorneys." 

The  defendant  on  the  return  of  the  writ  presented  his  petition  for  his  libera- 
tion under  the  provisions  of  the  Capias  Act.  '      '     > 
Evidence  was  taken  in  the  usual  way  on  this  petiUon,  and  after  an  argument 
in  chambers  before  Mr.  Justice  Monk,  the  petition  was  rejected  on  the  27th  ' 
May,  1863.                    >^ 

The  defendant  subsequently,  on  the  15th  June,  1863,  fyled  three  pleas  to  the' 
plaintiff's  action. 

V  By  the  first  plea,  he  in  substance  averred  that  the  all^tions  of  the  plaintifF^ 
affidavit  wer»  untrne,  »Pd  that  by  law  no  writ  of  capwy  conld  l^ly  iaaafc 

Uy  a  nooad  pleii,  the  defendant  salcTT  .        - 
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"  wfomded.  '        leolmttoo,  ^d  ..oh  Mim,  1,  ,holI,  illegj  „d 

-  ^c^:  z^r-t  "^t-r  rd«2''  *•  -"  *"  '^  ^n.  ^ 

.  «  pr.,ed  %»  .«.  ™™,  Ld  l^ZXr  "J^'nlttd"'  ""'"'"'• 
«  aaid  allegatioDs  of  said  affi<ln«if  .„j  ^        "«*«">,  resting  as  it  does  uppn  the. 

"  defaodanMhe  said  pT^btirrnoe  bt.'nTn    -^^  '""'  ""  ^«  P«''  «^  ^^ 
"  alle^tions  being  untrue.''"  '"''""^^"•'K'"*''*  "S""'*  hto,thesay|. 

The  third/plea  wa<  a  rf^^c»*ecn/a,<.  *  ^  ^ 

The.partieB  then  went  tcr  evidence  an.!  «<»>  u      J         . 

Faying  for  a  new  condemnaSon.'    ■'**  *'"'"«''"»«''8  of  deolawtioa 

There  are  two  issues  substantiallv  raised  nn«  {„  i       j      • 
plaiutilrtoi8sueam;,w.arf«««,„i„S„     .  ;   ^'^  '^'"^•"S  the  right  of 

condemnation,  and  thl  other  Tn^aTratrn^thrf^^^^^  "".'  *•"  ''^'^  «  "'^    - 
open  whioh  the  capia,  has  been  iZJ  •        ^  "'  '""S"**  »"  *be  affidavit 

-'  tained  in  the  foUoCC^Hs:  r^^Vrid^"'  ''^""^^^^^  *^«'-- 
^  reason  to  believe  and  doth  verilv  mLILT^  ^"^T^  "'*  '^^'  »>•  hath 
"  and  is  about  to  secrete  h.'s  p.iLt  Z^  !  * V"^,'?*^''"^'"''  bath  secreted  * 

"andisin..ediate,}^bout7ZrrP^^^^^^ 

"  defraud  the  said  deponent  ftnd  th»t  1  ^™/""'«  <>*  CJanada  with  an  intent  to 

founded  upon  it,  the  plaintiff  cannot  sup^rSrndfoflS^'^' ^^''^       ' 
Hon^apd  that  that  part  of  hUconclusL^sma^tiniSlLr"'^^^^^^         *^ 
mt,  Iam«,  distinctlyoertainWawritofZLSmtr^^         on  thebther 
.     Thefir8tcl«useofthechap87ofCr«pTr  n^'^^'^'*"J"^«»».^ 
«inwhicl..judgeoftheSu;jri!Jcl^e,K^^^^  ,    - 

^'  wnally  indebted  to  the  pldntiff  in  a  sum  ^«^!r     *       ^'^  '^*^*°'*'°*  "  ?•'- 

of  acredrtor  who  has  previously  obteineda  i«2«!  *       "    1''°'''**°  **»«  ^^^ 
right  of.  creditor  who\«.  notfto  oSrC^^t  1^"^' '^^^''^^^  "^  *^« 
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ostood  of  helping  ono  wonld  do  him  harm,  ^hidh^is  oortainly  dgainst  the  spirik ' 
of  all  law.     Besides  I  think  that  precodonts  contained  in  our  Law  Boports^. 
fully  justify  my  view  of  the  matter,  'both  in  regard  to  the  second  oonUomnation 
iad  the  right  to  issue  a  aipia$.  t  . 

It  has  been  contended  that,  if  a  c<y)ta«*oan  issue,  it  must  be  in  the  same  cause 
in  which  the  first  judgment  has  been  -pronounc^,  and  on  subsequent  proceed. 
ing!<.  That  looks  pretty  much  like  a  distinction  withoul  a  diSerbnec]  for  if, 
plaintiff  can  issue  a  capias,  is  it  not  to  the  defendant  a  matter  oC  perfect  indif- 
ference to  bo  arrested  on  a  writ  introductif  d'inslance,  or  on  a  writ  $ur  une 
instance  dijd  terminie.  The  only  interest  on  behalf  of  defendant  might  be-as  ^ 
to  costs,  but  the  matter  has^not  been  put  in  that  light.  I  oanaot  then  entertain 
the  defendant's  pretension  in  this  ^respect. 

*  The  only  question  is  one  entirely  of  evidence,-^wa8  plaintiff  justrfied  ip  issuiog^ 
the  capias  on  the  ground  of  fraudulent  secreting  of  property  or  of  fi^udulent 
intent  to  depart  from  the  province. .  I  say,  a  question  of  evidence,  for  I  hold 
that  on  a  capias  a  defendant  on  the  merifaj  of  the  cause  may  disprove  the  alleged 
fraad  against  him,  in  other  words,  disprove  the  trftth'of  the  affidavit.  That  has 
not  been  denied  at  the  argumedt ;  and  the  sp>e  teasons  which  have  induced  the 
Cpurt  of  Appeals  .to  reform  the  old  jurisprudence  in  regard  iasaisie  tirrit  avaut 
jugement,  apply  with  a  tenfpld  authority' toithe  writ  of  capias,  and  that  exclusive 
of  the  right  which  the  defendant  may  have  to  obtain  his  libcpatipn  on  a  summary 
petition.    ,-  '  .  v 

Hy  only  duty  was  then  to  examine  the  evidence  adduced  by  djefendanty  and 
to  say  whether  it  is  of  a  nature  to  disprove  the  affidavit  filed  by  plaintiff  ;;'aDd 
after  a  long,  careful*  and  patient  investigation  of  the  same,  I  hold  thati>^  that 
evidence  is  not  only  insufficient  to  make, good  the  dencgations  of  defendant,  but 
thie  contrary;  that  coupled  with  the /Evidence  adduced  by  plaintiff  in  rebutta) 
has  sufficiently  proved  fraudulent  u(tent'o»  behalf  of  defendant,  and  the  full 
justification  of  plaintiff  in  issuing  ue  irrit.  The  judgment  must  gO'for  plaintiff 
in  consequence  declaring  the  copmir  executory  with  costs,  and  dismissing  the 
rest  of  the  action.  '  ,  . 

The  judgment  of  the  Court  was  motivi  as  follows : 

"  The  Court,  having  heard  the  parties  by  their  counsel  upon  the  merits  of  this 
'  cause,  examined  the  proceedings  and  proof  of  record,  and  having  deliberated 
thereon  ;  considering  that  the  plaintiff  Ijos  estoblished  hu  all^ations  as  to  the 
indebtedness  of  defendant  to  said  plaintiff  to  thi^  amoihit  of  £2$77  98.  ourrent 
money  of  the  Province  of  Canada,  in  virtue  of  a  judgment  obtained  before 
this  Court  agains't  defendant  for  the  sum  of  £1850,  bearing  interest  thereno 
at  the  rate  of  six  per  centum  per  annum  from  the  .8th  of  May,  1858,  and  calcu- 
lated to  the  19th  day  of  March,  1863,  making  the  said  sum  of  £2377  98.  Od., 
which  sum  is  still  due  ;  oc^nsidering  that  the  defendant  has  failed  to  disprove 
the  truth  of  the  affidavit  fyled  in  suppdrt  of  the  writ  of  cqpias  ad  responden- 
duU^  in  this  cause  isstied  as  to  the  fraudulent  intent  of  defendant  in  r^ard 
to  the  secreting  of  his' goods  and  bis  all^d  departure  from  this  province; 
considering  that  notwithstanding  anything  to  the  contrary  alleged  b^efen- 


~3ant  the  plaintiff  had  a  perteot  right  to  ijisue  the  said  writ  Of  capias  dd  re^fok. 


t  ,^-'r^^^m'^%'f^w>^  \';' 
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^mdum  OD  the  judgment  above  oientioned,  and  th.t  the  «dd  writ  must  be  d*J«^ 
executory-;  eon«dori„g,  however,  that  the  pl.i„t|ff  i.  no,  entldrotll^ 

t^  aaid  writ  of  capva*  ad  re,pondendum  to  have  been  rurhtlv  iwned  !^ll  J" 
•ild  prden  the  f»aie  to  be  executory  accordinr.«  U-r     .!    '     ^*" 
«»tii,faction  of  the  «a  d  sum  6f  £2^77  o.^  3*"  '"''  '^'.^  "^^  •«"» 
.«id«umof  £1850  from  the  T/J  <^^TM.r ^^^^ 
doth  condemn  the  defendant  to  pay  aS^aadJfi!  .oM       ,  -t  v^"**  **'*  ^**"'" 
incurred  in  this  suit  "  Ac  ^''^ '"''* '*'"^y  *<>  "*?  P««">t«ff  thecost.  by  him 

Praioturs  authiritie.:  OaU  va  ^//<,„  Vr    n  »  .'*««J8n>ent  for  plaintiff. 

May,  1863.\  '  "  '  ""•  ^^^^-  S-  *J-  Montreal.    Coram  Mo>k,  judict,  27 

Tbrronce  ^  iroma,  for  plaintiff.      "  '"' 

A.  d-  W.  JCobert$m,  for  defendant. 
(F.  W. 
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MONTREAL,  IST  MARCH;  186^. 

Coran.  Dvv^  C.  J.,  M,bIKxh,  J.,  MoNi>.t.r,  X,  BADa.«r,  J. 
EDENCOLVILErt«/.,*,j„«/,vrf, 

(D^lfendant*  in  <A«  Court  Mov  ) 

\     .  "  ■  AMD'  -  4    • 

.  .  Appillajitb  ; 

THE  REVEREND  JOHN  FLANAGAN, 

-  •♦  (/'^ainhjinrta  Cb«rtWow,) 

-  "Chbuce-Codioii.."  Rmpomdihi. 

Temtones,  the  sum  of  SI  000  al.imoJ  ♦«  k       l         f^""*"*  ■  »«y  Company  s 
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The  declaration  contained  four  oounU  in  which  the  oauu  of  aotion  wm  Ml 
forth  in  eb  many  different  foruiH;  alleging, 

lat.  That  on  the  4th  Stipiember,  1860,  the  said  late  Sir  Ocorge  Simpaon  be- 
ing deairouB  of  bestowing  upon  the  plaintiff  the  sum  of  91,000,  drew  his  cheque 
upon^e  Bank  of  Montreal,  to  the  order  of  the  plaintiff,  for  that  amount,  and 
by  manual  delivery,  don  manuel,  handed  and  delivered  the  BadUe  to  E.  M.  Hop, 
kins,  his  private  scoreUMry,  who  acted  for  and  represented  the  plaintiff,  for  duliv- 
■ery  to  the  plaintiff.  That  the  amount  of  the  cheque  was,  in  due  course,  passed 
through  the  private  aodount  books  of  Sir  George  Simpson,  and  was  not  included 
in  the  cash  balance  belonging  to  the  estate,  mentioned  in  the  inventory,  and  of 
which  the  defendants:  as  executors,  took  possession. 

2ndly.  Setting  up/ the  don  mitnuel  in  the  same  terms  as  in  the  ^rst  count,  and 
adding  a  confirmatioh  of  the  same  by  Sir''Gcorgo  Simpson,  upon  the  sixth  of  Sep- 
tember, 1860,  by  verbal  directions  to  his  secretary,  that  the  amount  should  be 
paid  to  the  plaintitf,  as  well  as  several  other  amounts  to  various  other  persons,  iA 
whose  favour  cheques  had  also  previously  been  drown,  which  amounts;  with  the 
names  of  the  persbns  to  whom  they  were  to  be  giveri,  were  then  and  there  put  in 
writing  by  Mr.  jUopkins,  the  secretary,  and  in  the  presence  of  numerous  wit- 
nesses read  over/to  Sir  George  Simpson,  who  confirmed  and  approved. of  each  gift 
separately.        /  i  ' 

3rdly.  Alleging  the  drawing  and  delivery  of  the  cheque;  followed  by  the  making 
of  the  bequests  upon  the  sixth  of  September,  by  the  writing  down  at  Sir  George's 

(Copy.)  • 


*  Hem«)randa  at  the  request  of  Sir  Ocorge  Simpson  on  the  6Mi  September,  1860, 

Oai 
H'l 


Angus  CameVon.. 
Hector  M'Kcmzie 


Rev;  J.  FMttiagan 
Rev.  W.  Simpson 
James  Murray 


.9  6000 
..  6000 
..  5000 
..  lOOU 
..  1000 
...  1200 


Jor  each  of  these  amoiints  I  was  instructed 
to  draw  cheques  on  the  6th  September, 
which  were  iigned  by  Sir  (ieorge  Simpgoa 
in  the  preoence  of  myself  and  James  Murray. 


The  above  was  written  and  read  over  by  me,  and  approved  by  Sir  George  Simpson 
in  the  prepuce  of  all  his  family. 

(Signed,) 

-    ^  EDWARD  M.  HOPKINS. 

ore  memoranda  were  taken  in  the  presence  of  the  undersigned,  at  the  request 
eorge  Simpson.  ^  / 

(Signed,) 
A.  Gambron,  Francbs  Wbbbtib  OAMiBOir, 

JaMIS  MUBBAT,  MaBQABBT  McKbHZU  SlMFSOH. 

liACBjfNB,  6th  September,  1860.  -    . 

I  was  in  ititendance  upon  the  late  Sir  George  Simpson  yesterday  when  he  made  thS 
bequests  stated  in  the  foregoing  memoranda,  and  I  consider  that  be  was  quite  collected 
and/calm  in  his  mind,  and  that  he  was  conscious.  ______ ^~~     -- 


(Signed,) 


JAMES  THORBURN,  MJ>. 
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deaire  of  the  names  of  th«^IL»  .«,!  *i,  '.      — — — — —     — — 

nu.  o«.b„,  fsw,  ."i^S  '^"""  '^"  «r'^  "  -^ 

fyled  by  plaintiff  or  thni  »L     ^  '        '***  "^  "^"o^'^dge  of  the  <>tieqae 

nndom  of  beqtnts  purport,  lo  !».,  d^i,  »!7rL!!  o-  <**  *"*  "'"••      , 

w !«.  „  ..uok  of..  .,^.  id.£'.."i  S5°™  rri:  j"^ 


ColrttoM  aly 

Md 

*•»  Jota 

riMMnu, 


ill 


^  . 
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ho  bad  mtde  hi*  Uit  will  and  tmtamont,  dinponiiift  of  the  whole  of  hie  largo  estate, 
^n  thii  oocanion  Dr.  JM^ouagnc,  of  Lnohlne,  was  iinnio«Hat«ly  called  in,  and  he 
remained  in  oonatant  attendunoe  throughout  the  whole  illneaa  until  Sir  Ooorge't 
death.  Dr.  Sutherland,  of  Montreal,  wa»  aim  iMsnt  for  upon  the  firat,  and  con- 
tinued to  pay  him  short  morning  and  evening  viwita  until  the  morning  of  tho 
tilth.  The  only  other  medioul  man  who  had  poraonal  cogniianco  of  tho  caao 
waa  Dr.  Thorburn,  of  Toronto,  who  oame  down  for  the  purpoHe  of  pronoribing  for 
him,  aqd  remained  in  oIoro  attendance  upon  him  until  hia  death.  Both  the  gon- 
j^emon  who  were  with  him  continuounly,  via.,  Dra.  DeCouagne  and  Thorburn, 
agree  ki  repiroBcnting  tho  disouHo  to  have  been  one  which,  while  eihibiting  uoute 
temporary  phaaen,  during  which  the  piiticnt'a  mind  woh  undoubte<Ily  diHturbed, 
was  not  inoonaiatont  with  hia  full  enjoyment  of  his  mental  faoultitm  (modifiod, 
of  oourae,  by  phyaieal  wcnkncw)  in  the  intervals  between  the  attaeka.  J)r.  Do 
Couogne,  ailer  affirming  in  many/plaoea  throughout  hia  ovidonoo  that  Sir  Ocorgo 
waa  perfectly  rational  (in  connection  with  certain  inoidenta  there  referred  to), 
Buma  up  his  opinion  in  tho  following  words :  — "  In  Sir  (feorije'a  cme  then:  trqa 
"\>thingin  his  disease  after  the  morning  of  the  fourth,  when  the  inftammatinn 
I'  had  commenced  to  subside  to  a  certain  extent,  to  prevent  his  hbointj  in{ertials 
"  of  perfect  lucidity."  ^ 

Dr.  Thorburn,  after  stating  that  on  the  ooopsion  of  the  making  of  tho  bequests 
which  are  the  subject  of  this  action  he  "  considered  Sir  Oeorgo'a  mind  to  be 
,•!  quite  clear,"  also  conoludos,  "  when  I  saw  Sir  George,  ho  was  labouring  only 
"  under  great  exhaustim,  tho  result  6f  some  previous  attack,  of  tho  oharocter  of 
^'  which  I  have  no  knowledge  except  from  hearsay  ;  his  oondition  was  such  as  is 
"  consistent  with  his  having  suffered  from  any  severe  attack  of  illness,  including 
"  apoplexy  ;  he  was  not  labouring  under  insanity,  as  generally  understood,  or 
"  under  mental  incapacity ;  there  is  always  more  or  less  of  suspension  of  the 
"  mental  powers  at  the  attack  of  apoplexy  whjch  may  eontinuo  or  disappear." 

Dr.  Sutherland,  whoso  visits  wore  made  in  Ihe  morning  and  evening,— periods 
when  the  night's  rostlesfness  and  fiomctimes  delirium  had  not  worn  off,  and  when 
tho  fatigue  of  conversation,  &o.,' through  the  day  had  aggravated  any  symptoms 
of  mental  exoitement,— and  for  from  fifteen  minutes  to  hulf  an  hour  at  a  time, 
takes  upon  himself  to  say  that  at  no  time  during  the  whole  illness  could  Sir 
George  have  been  of  a  sound  and'  disposing  mind.  This  opinion,  as  may  bo 
supposed,  is  based  less  (ipon  the  actual  features  of  the  diseikse  which  came  under 
Dr.  SutherFand's  notice,  or  came  to  hira  at  socond  hand  froo}  those  ih  attendance, 
than  upon  a  theoretic  view  of  the  case,  which  it  was  impossible  afterwards  to 
confirm  by  facts,  no  post-mortem  examination  having  been  made.  The  following 
question  and  answer  put  to  and  given  by  Dr.  Sutherland  in  his  cross-examination 
will  serve  to  explain  this  statement : 

"  Question.— la  it  possible  that  the  decease  of  the  said  George  Simpson  could 
have  been  attributed,  even  with  the  symptomB  you  observed,  to  another  cause 
thm  laceration  of  the  brain  f"        •'  ^    ^:.^.-,--..-^^^.:..y-.-^....,.:L^ 

(Dr.  Sutherland  in  his  exflmination<-in-cbief  had  mentioned  "  laoe^tion  of  the 
rabstance  of  the  brain,  occurring  9|  the  time  of  the  attack,"  as  being  the  prims 
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o.um,dbyth.tl«oortttlonocoMioninKth«l«Ur.ppfl.r.n«..)  -     "'»'»•"*"' 

"  H«.«,er-I„  m,  opinion  it  could  not  bo  attributed  to  .ny  other  o««,  tb.n 
-tothat  which  g«,a  origin  to  the  whol.  diH«««,.  the  i-umodi/tc  c.u«  being  M 
"rc::X:lr-^"'^''*  '**  ."/-.«.^^««.  .ndlU  tcr«i„:.io„ 
After  the  oimuinution  of  the  three  medlcl  gc>tlon,e„  before  mentioned  their 
.     ^t  u.ony  w„  «nt,  With  .  «,«..•,«„,  r,>s.UoJ,  by ^tho  „pp«„„„u.  TTor^pto 
fo    the  purpo-o  of  obuining  the  opinion  ther«,„  of  Dr.  J  Jph  Worli,„«n  sZr 
.ntendont  ,f  the  Provincial  Lunatic  A.yl,m  ,t  Toronto.     Dr.  WorlZn  ^uZ. 
.0  ent  rely  diffore.tcour.fron.  Dr.  8utherl.„d.  but  re.chc  thele Tnclu" 

Juit  r; ::"''  t,  '^"^  «""""*■""  "•""•'  ^••-  «""-i-d  -  opinion . 

bu.  t    for  ho  Btatee. ..  I  Jo  ^t  hetievUhe  hallucination,  re,ulted/r,>„.  L.Uil 

t.  the  symptoms  were  different  from  thcteo  of  Sir  Goo*go'.  caw."  ^  U  fact, 
Dr.  Workman,  rejecting  all  possibility  of  tem^^rarj,  meLl  aberration  in  the 
pre«nt  caao  arising  from  physical  prostration  or  acute  pasical  suffering,  brings 
the  ca«,  within  h.s  own  specialty,  and  says.  "  I  believe  ihat  only  by  withdraj- 
..  '."KS;  Oeor^H  case  ^rom  the  rank  in  which  Dr.  i^utherland  has  placed  it,  and 
tn,talhng  U  in  the  category  of  inmnll,,,  can  all  its  symptoms  and  pbu«i  bo 
«  acco«nt«d  for."  It  would  Appear  from  Dr.  Workman's  testimony'  Zt  Z 
disconnects  entirely  the  mental^isoaso  which  ho  iraputf  to  Sir  George^from  thol 

Joltl     J!    '"*"•*'?  '"'  '""  '"^"""«  in  September,  anSim^ve.  that  the; 
former  was  of  long  growth,  and  had  no  rofoi^ce  to  physical  iilCnity.v  i„  that 

c««the  will  of  the  March  previous  wa.  executed  after  the  fatal  iUaso  had 
Bowed  upon  Sir  George Vjbrain.        .  f         ,    •  u 

The  respondent,  while  Aknowlodging  the  weight  whioh  attaches  to  thecvidencft 
of  a^edical  man  of  the  eminence  of  Jir.  Sutherland,  venture,  to  affirm,  that 
with  the  opportunities  which  his  short  occasional-visits  gave"  him  of  becominir 
.oquamted  with  all  the  facts  of  Sir  George's  c««,  Dr.  Sutherland  wa.  nebessarily  ' 
not  in  a  position  to  speak  positively  on  many  points  of  which,  nevertholeHs.  he 
«i«ume8  to  have  a  perfect  knowledge.  Not  only  doe.  he  «,port  in  the  sti^ngest 
term,  information  which  he  must  have  received  from  other,  (who  'themselves 
report  the  «,me  fact,  in  .  much  milder  form)  concerning  incident,  oeourrin^ 
during  the  night,  out  of  his  presence,  »,  wljere  he  make.  ••  maniaeal'deliriSoT^ 

JfuirlrT^K  :'  "^r^)^'^^^^  itappear.  thathe  witne«ed  .one 
of  ithimwlf;  but  he  abotttkesfor  granted  thecontinuanoathroughout  the  day 
ofcertain  of  the  symptoms  wmetime.  visible  at  the  time  of  hi.  vi.it.,  and  from 
whiolvhe  forms  his  most  unfavourable  opinion  of  Sir  Geoige'.  mental  atato.  Thus 
lor  inBtanoe,  tho^gh  on  .oii|e  ocoaaion.  Sir  Geoi^e  oonvenied  with  him  freely  and 
rationally  and  «;  made  «»  of  no  particular  exprewion.  which  indicated  of  them-   - 

Mlve.  aberration  of  mind,"  Dr.  Sutherland  found\oonek.ive  evidence  of  the 
progressive  di.e..e  of  the  brain  in  Sir  George',  "elation  6rm«.ner,  the  excite. 

ment  of  hi.  language,  and  the  poaitive  indifference  he  entertained  aato  hia 
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C^HtHti .  "  nUUi,  ind  in  hh  dMiarlnR  himMlf'wiUi  r4rrul  unroMOo  to  b«  not  only  b«(tor, 
"but  ■biiuluttiljr   well,  and  no?er  «<iproM>(nx  '•»«  -linlilent  aniiety  u  to  hia 
"  reoowrj."     If  th«M  ligna  oarriuU  th«  great«Mt    w<)>(^lit  to  Dr.   HuthorUnd'i 
mind,  m  the  inevitable  aounmpaninirqttor  ■  prngr«ii«(ve  brain  diaeaae,  we  might 
look  fbr  th*ir  steady  oontinuapoe  urKJI  the  diauaae  had  culminated  in  delirium. 
Hut  d.HMj^liia  ignoranoe  of  and  in^iffuronoe  to  hin  aUto  ahow  itaolf  throughout, 
M  I)r.  f^utherland'a  cvidenoe  wo»dd  lead  ua  to  believe  it  muat  have  done  aa  the 
conaequonco  of  the  diaeaae  to  wiiich  he  rofera  it  ?     When  handing  the  oheque  to 
Jamea  Murray  on  the  third,  ijir  (icorge  aaid  to  him,  '«  YoJi  did  not  think  you 
"  were  going  to  loae  me  ao  aodn  :    had  I  lived  longef,  it  would  have  been  better 
"for  you."  On    the  next  iji^trning    early  (the   fourth),   when   piling  Mr. 
MoKoniie  to  draw  a  ch«H|uo  for  hiniaclf,  and  the  latter  endeavoured  t»  put  the 
matter  off,  anying  that  8ir  (loorgo  would  ioon  bo  better,  And  laughed  with  him 
^g)it;  Sir  George  anawered  "  No,"  and  peraiitted  in  hia  requent,  with  an  evident 
_     eonmiouaneaa  of  hia  danger  and  with  Doae  of  the  levity  which  Dr.  Sutherkmi- 
oboervod;  and  a  little  litter  in  th\o  aanie  morning,  when  Mr.  Ilopkina  waa  called 
in  to  prepare  the  ohequea  for  hia  Aignatur«,  and  Neomed  to  endeavour  to  diaauada 
him  fVom  auoh  an  act,  tolling  hini  not  to  think  of  parting  fVora  hia  friends,  Sir 
.  (tcorgo  replied—"  Why  do  you  thwart  my  wiahea  and  try  to  deoeive  me  with 
"  hopes  of  reoovory— I  am  a  dyini  man  ;  "  saying  afterwards,  when  Mr.  Hopkins 
urged  delay—"  I  havo  no  time  to  lose,  -  besi*^^*  what  is  the  uao  of  delay  ?  it 
"  will  not  hasten  my  death  to  aotitlo  what  I  have  on  my  mind."    It  is  impossible 
to  read  the  deposition  of  Mr.  Ilopkina,  with  his  ocoount  of  8ir  George's  appor- 
tioning theHO  final  giiU  among  his  friends,  and  the  reasons  he  gave  for  fixing 
each  amount,  and  more  particularly  hia  affecting  leave-Uking  of  Mr.  Hopkins, 
without  being  eonvinopd  that  ho  waa  as  well  aware  of  his  oonditioo  as  any  man 
^  could  be,  and  that  he1i»j|^90tiroly  rooovored  from  the  "  elation  of  manner  and 
f  "  indifference  to  hi^s  stala^  which  Dr.  Uuthorland  sUtcs  to  be  conoomitants,  or  at 
least  necessary  syiiiptoms  of  the  disease  which  he  believed  to  have  continuously 
existed,  and  which,  if  it  existed,  must,  in  hia  opinion,  neoeawrily  haf«  produced 
mental  unsoundndis.     If  these  symptoms  disappeared,  m  they  did,  it  follows  that 
the  view  of  the  pathological  condition  of  the  brain  upov  which  Dr.  8utherland 
rests  his  opinion  of  mental  unsoundness  is  at  fault,  and  liable  to  be  refutdd  by 
the  unquestionable  facts  of  the  case  of  which  Dr.  ^Sutherland  could  know  nothing 
penwnully,  though  he  takes  the  contrary  for  granted  as  the  base  of  his  profcs- 
;   aional  opinion  here  given  in  evidence.  «  j. 

It  has  been  seen  that  Drs.  DeCouagne  and  Thorbum,  both  of  whom  attended ' 
Sir  George  continuously,  though  tho  latter  was  present  only  during  the  latter 
Btago  of  the  illness,  assert  the  existence  of  undoubtedly  lucid  intervals,  or  rather 
(for  the  term  "  lucid  intervals  "  applies  more  oorreclly  to  rational  momenta  inth(9^ 
course  of  a  protracted  term  of  insanity)  that  Sir  George's  mind  was,  anC 
remained,  sound,  except  when  immediately  under  the  infiuence  of  a  passing  fit,"^ 
•nd  excepting  also  the  tjme  between  the  evening  of  tho  fourth  and  the  morning 
ofOie  sixth  of  September,  when  paroxysms  of  illness  occurred.         —  ~   , 

The  Bime  testimony  which  had  been  Submitted  to  Dr.  Workinw  waa  also  laid 
Ufore  D^.  R.  L.  MicDunnell,  of  Montreal,  aod_Dr.;,E.  B.  Tuson,  Military  Staff 
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StftR^m     Tl.«  former,  who  ipokfl  wUh  mm«  connaus^,  ,h  cn^uM.^,ix^ 
y^mmMy  wqu.inli,.!  with  Hir  (}«,,«,.  Hi,n,M-,n  rJ^T"'*^'*"*'*^ .«»•»'••  Hi 
k«.wl.dgo  of  hi.  habit  „„d  tempo,  oT^L  7„7„,il  j  Tl  T?/  '"'^  *"""«  '         " 

;;inf..i,.....io„orhi.mJu:r,o„.t.e!:lt^^^ 

"  .n     I>„a,ua«„„  .uto  th.t  he  c„jo,,,d  i„..,.U  „f  par^^^^^^ 

Dr.  Tu.on  d««rib«,  .„  .„„Iok„u«  o»lb  ^^ourrin^  i„  Montr^-wUhln  M 
obmrvtion,  in  whioh  tho  mind  of  tho  p«ti,„t  rJyorSZZn  T 

t«rT«I.  between  the  different  nttnelin,  whonoo  ZZln^lu!^^  T"'.'"  "'"  '■" 
mental  f«cul.ie.  in  8ir  Hoorge  Hi„,p:,„.,Z  '■"'*""'^°''  ''^  "•« 

highest  v.lue^.iavin';  reZZt  ^i  tm  Th™"  "v  '"T  ""i :''""""  "^"'- 
fc«  drawn,  .nd  given  by  perHon.  who  IhZiT  .  .  '^  ""^'"'  "P'"'""  ""y 
F-IUon  ^i^^^onJZZi:^,:'^^^^^^^^  i-  'Ho  be.t 

.ervant.  in  bin  own  household,  .nd  p«riK,n.  ftI,Twho  h^i  .  """  ''"""^• 
of  their  liven  been  i„  daily  int  reoui^  with  117  Ui  1  ^  "'  '  T*  ^"^"^ 
wer.le«o.p.bleofpereeivinKaoyarrrrt„„of!:j  !"'*»«.»^-PP«"J  th«tthe.e 
.100.  ..y  departu^'lJom  .he^ZltHfl:  J  '^ 

,yet  withouU.oep  ion  ly  .Z  iTTat.  VT':^  'n  ""'"'"«  '"  "'"  «"»  ' 
.nd  rational  and  clear  n  mLT.  1?  f.  k!  ^'J  ^'"""^  ^^  "'^^  "  '»^«^ 
givingoonversation.  he  d  w"  h  h^::;::,;^^^^^^  l'"?^'*  ""  '*''"""'"»  »'^ 
mination,  foresight  and  iuatn  JlT'.h  T.  !  r  f  ""'''"'"8  **" ''''  P"'»  *  di-oH- 
been  the  produefof  a  1^,^!  J^^^^^  -»'<« "«'  -'y  "avo 

Court  a  capful  conaideratioHf  ttw-olTA  "^'""'""^  "'"  "'^''« 
My  of  tha't  of  Mr.  Uopkin.,  whieh  U^rirl^rwrr";  ^■"'  T '"■ 
conteod..  eatabliahe,  an  array  of  facta  whieT^u^^'X^^^^^^ 
.nd  .nooDtrovertiblo  medical  testimony.  He  «b*ite  Lt!.l^  ^^  '^"'t"* 
»  entirely  wanting,  .„d  that  -uch  a.  i.  pwd^.^r„tlT^  """*?  ^^''T^ 
•ble,  while  the  lay  testimony  n.  «,?nn^rT  u  .  .  '^*°*°'^  «dirreoonok 
-.en'whowere.of'al^rp;'ir:^^^^^  '"^  *-« '4' 

position  for  as^jrtainin^  ZT^J^^^^^    "'?"~' ""  *«  """^  ^''^'''•fr 
i.I  men  of  high  standHg.  ""'"^'""-^'j  "o-^A^ed  by  that  of  two  «e& 

.uredly  i.  the  mie  most  consonant  with  r^son :       '  ^'^'''^'^^'  '""f^  | 
"  But  the  law  does  rZ^te  asX!.I  don!  d  ""^     *  T'-^'  '""''*  "^^'^-^    ' 
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,  "  durin<:;  which  the  deed  was  inade,  it  is  enough  to  sastain  the  deed.  Thei^  is 
"  DO  rule  in  law  fixing  any  pr^oito  duration  for  a  lucid  interval — a  week,  a  clay, 
''an  hour.  The  phint  truly  for  enquiry  is,  whether  there  was  tim6  sufficient  for  the 
"  rational  doing  of  |hd  act  in  question  ?  2nd.  If  the  description  of  the  malady  b^^ 
"  such  that  the  person  is  insnitp  on  particular  topics  only,  and  the  act  done,  with 
"  all  its  associations,'  from  no  insvie  topic,  this  will  be  enough.  3rd.  In  either 
"  enquiry,  the  act  itself  and  the  manner  of  performing  it  are  of  the  first  import- 
"  auco.  If  it  be  a  ratioiiat^^act,  rationnally  done,  without  the  guidance  or  control 
"  of  another ;  if  there  be  no  delusion,  no  insane  irritiition  or  hallucination  indue- 
"  ing  it ;  if  from  the  deed,  or  the  manner,  no  indication  of  frenzy  or  folly  can  be 
"  gathered ;  it  will  be  sustained.  4th.  It  is  very  important  that  facts,  not  opin- 
'f  ionp,  shall  be  relied  on  in  matters  of  this  sort.  The  opinions  of  calm  and 
"skilful  observers  may  be  useful  togliidethe  jury ;  butdven  from  such  persons, 

,"  no  opinion  i»  of  weight  independently  of  the  fact  on  Which  it  rests ;  and  to  the 
"  evidence  of  keepers,  and  of  nurses  and  of  the  vulgar,  who  with  a  oarelessness 
"  or  a  prejudice,  which  overlooks  all  the  necesaafy^^'soriminations,  and  misinter- 
"  prets  every  action  of  a  person  pronounced  to  be  insftHe ;  this  observation  requires 
"  to  be  very  vigilantly  applied.  5th.  ^me  difference  of  opinion  has  arisen  as  to . 
"  the  strength  of  proof  necessary  in  a  case  of  lucid  interval,  considered  relatively 
"  to  the  proof  of  the  insanity  to  which  it  forms  an  exception.  Two  great  mas- 
"  ters  in  jurisprudence  have  expressed  opposite  opinions  on  this  question.  Lord 
"  Thurlow  jeems  in  both  cases  to  have  deemed  it  necessary  to  have  a  proof  as  de- 
"  monstrative  of  the  lucid  interval  as  of  the  insanity,,  and  of  a  restored,  strength 

* "  of  mind  not  inferior  to  the  original  state  of  intellect  of  the  person  in  question. 
^But  Lord  Eldon  has  well  limited  the  doctrine,  since  neither  the  same  demon- 
"  stration  can  be  expected  in  acts  of  rational  calmness,  as  in  striking  symptoms  of 

..'^  insanity  ;  nor  those  the  law  require,  in  order  to  validate  many  acts,  the  same 
"  perfect  tone  of  intellect  as  while  untouched  by  disease ;  but  is  satisfied  with  a 

,  "  much  less  degree  of  capacity."  <  ' 

The  following  leading  decision  from.the  English  Ecclesid^ical  Reports,  em- ^ 
bodying  the  principles  of  the  Soman  law,  and  citing  the  authority  of  Swinburne 
upon  the  subject  of  lucid  intervals,  fully  supports  this  view. 

1  Phillimore  p.  51,  C7ur<ior^%;  vs.  Cartton^A^  (The  testator  was  insane  for 
several  months  before  the  date  of  the  will,  and  continued  so  afler  making  the  will.) 
"  Now  what  is  the  legal  effect  of  such  a  proof  as  this  ?  C&ftSinly  not  wholly  to 
"  inca|tncitate  such  a  person  and  to  say  &  ^rson  who  is  proved  to  be  in  such  a  way 
"  was  totally  and  necessarily  incapacitated  from  making  a  legal  will.  I  take  it'~ 
"  the  rule  of  the  law  of  England  is  the  rule  of  the  civil  law  as  laid  down  in  the 
"  2nd.  Book  of  the  Inst.  lib.  4,  tit.  12,  §2,  'furion  autem  ai  per  id  Mnput 
"/ecertnt  te»tamentum  quo  furor  eorum  intermistus  est  jure  testati  esse  vid^tur.' 

^  There  is  no  kind  of  doubt  of  it,  and  it  has  beelicadmitted  that  is  t^e  principle. 

^<  If  you  can  establish  that,  the  party  afflicted  habitually  by  a  malady  of  the  mind 
'*  has  intermissions,  and  if  ihere  was  an  intermission  of  the  disorder  at  the  time 
"of  the  act,  that |*eing proved  is  sufficient,  ai^ jt^e general  habitual  insanity  will 

"  not  ftfffflti  it.n^.i.t.  '. t.'..;.. ■ .....>.*■.■■- 

**  Now  I  think  the  strongest  and  best  proof  that  can  arise  as  to  a  luoid  inteqcal 
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"  is  thtfr  which  arises  from  the  act  itself:  that  I  look  ddoii  u  th»  tl.!„„  ♦«  k- 
mj  .ppreh.»,,o»  .her.  ,o.  .„  .bl.  oompletolj  to  ^UwSTtl  bTj         ' 
•,  "  •  Pbr,„.,„r  foil,™,  begatheM.  hi.  tolT^a  J  b  S'L"^"""';'  ' 

Workman  in  his  depositbn,  adding  howeyer  in  a  note  th.t  tJav^a     ^ 

treme  views  held  by  some,  he  mentions  that  Dr    Powell  .«  .JLlr!^ 
^y^  and  ^r  many  years  secreUry  to  the  L2  e^^T^^^;' 
.    of  Mad.hau,e.Md  «  there  was  no  such  thing  as  a  lucid  interval  "  ^ 

Assuming,  then,  tbe  existence  of  lucid  intervals  in  the  course  of  Sir  Geon*" 

T.f'\         °"P'""'''''*»''''«^»'y»ft«'SirGeo,gc'sde«th,noteddowninwritint 
of  the  memorandum,  I  have  not^he  least  doubt,  an*  can  say  positivelv  thaf 

1  assert  that  Sir  Geoiige  Simpson  was  not  completely  nor  at  all  delirious  be 
Ctri^TdT^^""  »y  absence  in  the  night."     There  was,  undoubtSily.  on 


!    I 


tmn^tiAU.      1 *r   "^"^ ""  ''""*J5y""'gM  ftJgniiii:cloflk,  with  Mr.-Git«^ 

irZ^  ;.  '!'  "'^  »T*««f 'J^  '•«»«'»^i  Geoi^e  in^rioom  leav  ng  wi 
-horUy  aerwards  to  go  to  bwakftst.  .ad  whUe  .be  was  i>4e  nwi,  Mr.  Hop- 
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kioB  entered.Jl;,The  cheques  were  signed  as  soon  as  Mrs.  Cameron  left.  Her  de- 
claration is,  that  at  that  time  Sir  George  was  perfectly  rational^  and  that  he 
seemed  quite  capable  of  attending, to-  business;  further  that  "  it  was  only  some 
"  hours  after  her  arrival  that  Sir  George  first  became  unconscious."  It  appears 
also  from  Mr.  Hopkins'  deposition  that  some  time  after  the  clTeques  were  signed 
viz. :  "  about  mid-day  "  of  the  Same  day  tjthe  fourth),  Sir  George  heW  further 
conversations  with  him  on  business,  giving  instructionfi  on  several  matters  which 
he  wished  attended  to.  Mr.  Cameron,  the  Rev.  William  Simpsob,  James  Mur- 
ray and  Mr.  McKeniie,  agree  with  the  two  lust-mentioned  witnessies  in  saying 
thjit  tlie  period  of  greatest  excitement  waff  during  the  fifth.  Pr.  DeCouagne,  up- 
06  whose  evidence  the  appellants  relied  much  in  the  Court  below,  to  prove  inca- 
acity  on  the  morning  of  the  fourth,  appears  to  have  fallen  into  an  inaoouraey  as 
,0  the  date.  He  mentions  a  similar  term  of  delirium,  preceded  and  followed  by 
calm  periods ;  but^he  states  from  .memory  that  this  commenced  «n  the  third  in* 
stead  of  the  fourth.  His  statements  coincide  perfectly  with  those  of  the  others, 
excepting  on  this  point,  and  it  is  one  so  precisely  marked  by  incidental  cireum- 

■  stances  that  there  can  be  little  room  for  error  on  it.  Mrs.  Cameron's  arrival  from 
Toronto  on  the  morning  of  the  fourth  would  naturally  impress  upon  her  mind 
ber  father's  condition  upon  (hat  day,  and  as  there  can  be  no  doubt  that  it  was 
on  the  morning  of  the  fourt|i  that  the  chequed  were  signed,  and  the  convertotions 

•iield  which  are  recorded  by  Mr.  Hopkins,  the  facts  (and  they  are  not  disputed) 
speak  for  themselves,  and  indicate  that  Dr.  DeCouagne  made  a  mistake  as  to  the 

-day.  It  may  be  mentioned  that  Dr.  DeCouagne  was  one  of  the  first' witnesses 
examined,  and  gave  a  general  narrative  of  the  case  without  hieing  closely  enquired 
of  as  to  dates.  *  "• 

If  it  is  admitted  that  luoid  interyals  were  possible,  the  question  of  Sir  Geoi^ 
Simpson's  mental  capacity  upon  the  Evening  of  the '6th,  when  the  memorandum 
of  bequests  was  drawn  up,  is  disposed  of,  Without  difficulty,  by  the  unanimous 
testimony  of  all  present  on  the  occasion.  I^r.  Thorburn's  certificate  is  subjoined 
to  the  document,  of  which  a  Copy  is  hereWith  printed,  and  Dr.  DeCouagne  had 
made  a  special  examination  for  4be  purpose  of  enabling  Mr.  Hopkins  to  send  a 
report  of  his  health  to  England  by;. the  next  day's  mail,  and  found  him  "  ; 
"  fectly  rational."       •  :  ■  . 

^'  The  memorandum  of  bequests  was  admitted  to  probate  by  a  Judge  of  the 
Superior  "Court,  osftj^he  1  Ith  October,'  1861.  and  the  full  powers  of  the  Eccle- 
siastical Courts  of  England,  for  such  purpose^,  having  been  conferred  upon  any 
single  Judge  of  the  Superior  Court  ia  Canada,  it  is  very  doubtful,  upon  the 
following,  among  other,  authorities,  Whether  tW  question  of  sanity  or  the  con- 
trary can  be  re-opened.  \""^x^ 
■  1  WllUam^on  Executors,  pp.  337-340.     Ed.  1832. 

"  Hence,  a  probate  even  in  common  form,  unrevoked,  is  conclusive 'both  in 

"  Courts  of  Law  and  of  Equity  as  to  the  appointment  of  ei^ecutor,  and  the 

"  validity  and  contents  of  a  will,,  as  far  as  it  extends  to  personal  property ;  and 

"  it  cannot  be  impeached  by  evidence  even  of  fraud, 

"  Therefore,  it  is  not  allowable  to  prove  that,  another  person  was  appointed 

St  the  will  of  which  Wi 
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>Aer,  1  Paige,  p.  I79. 


23S 

^'^l-^,->'>^l'3fl  '-tidily  o/,h,a,j^Mo,}  .    , 
*»l"iog  upon  the  l,tter  To  T?  ,  \     "  """"  Pt-und  .i.ho«t 

delivery  and  regarded  an  tiwta  ,-»#o«    •  1     .      'f*^'"B  "je  article  by  mere 

or„ot.legoXo„Hawtd^^^^^^^^^^^^^^^  ""«  -"  ^1;  death 

Court  contiaued:^'  ''^\'«'g'>"'S  »»»«  different  leading  deciaiona.   L 

"  not  take  effect  a^7rf.-     ^    '        ""*"'  '*'"°  "  """'  "^^  ««  «°tion  could 

"  that  the  gift  and  delivery  ojBL„d  if '  J,*'  ^?  ^"'^'•"''«  '*«'''^«d 
"  on  the  g^und  than  an  ealH^  ^".  ."^  *  '''""'*'*"'  "*"'•'"  '^«'«- 

reasons  alreadv  stated  that  *».»  j»  •  •      •     o    ,.     "^         ^        minic  lor  the 

"tothiseonelusion  w"clurlh  M^       •"  'I"''*"'"  "  '"'''^'  """^  '•»  °««"'»g 
"  1  Cow..„  7"'°" '«?«•«»'''''*»»  t»'c  deoisio^  in  the  case  of  Wright  m  Wriaht 


-•MBltlenrtioBi 


I  w  Bn#ii>i^v..t     L  '^" r-^i^v"""  '^"."'"""frated  in  money.    The 
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CDiviieetni,  ''  to  me  and  most  discreet  in  everything  he  has  undertaken.  I- wish  to  make  him 
Bev.  John     "  acknowledgment  of  my  ob1igati6n  to  bim." 

•    "•**"•        Such  gifts  are  acknowledged  by  the  French  law,  and  pass  by  mere  delivery. 

1  Orbnibr  Tr.  des  Donaiions.     Page  418.— ".C'estr  lo  oas,  en  traitant  des 

"  formalit^s  des  donations,  d<lijtre  q,iMlque  chose  des  dispo&itions^^qui  peuvbot 

'^se  faire  d'effctd  mobiliers  p^^a  seule  tradition,  sans  aucun  aote,,qu'on  appclle 

*  "  communduient  dons  imanu^k  et  sur  lesquels  on  peiit  prendre  de  fausses  id<$es 

"  d|n|^quelques  autcufs."  ;.    ,^,,    \  -.     -• 

"  Dans  tous  les  t^m^  on  a  pu  fhire  ^^s  gratifications,  des  prdsents^dans  la  vae ' 
"  d'ezercor  des  aotes  de  munifioehoe  ou  de  gdixSrositd,  ou  tinfio'-de  r^oompens^r 
"des  services  rcndus.     Il,nVst'pas  n^oegsaire  de  constater  par  des  aptes  oes" 
"^  _     ;  '1  dons,  qui  ne*peuvent  porter  que  sur  des  objels  mobiliers,  ils  sont  suffisomment  ^ 

"  assures  gi^r  la  tradition.,  r  v       •  ' 

•  ..Also  p.' 421,  No.  179— p.  421,  No.  l79  [bis]— p.  424,  No.  179  [bis]— p.   ' 
426,  No.  179|[bis.]    JoumahdeM  AucUencea,  Vol.  II.  p.  343^  35W  Liv.  3,  cap. 
/  ."   59.^.     ■     'W       .   v.;      ■■  "    '  ^     :\     ■  .     ,    ■  ■  W      V'   ■. 

'  See  ifcrWn,  Qu.de  dr.  Vo.  Donation  ^Xl  (where  among  other  pofnts  bearing  • 
strongly  on  the  case  a  proniissoi^  note  endoirsed  in  blank  ^s  declared  to  he  a  good 
■•gift,  <7on  TOffwi/c/,)  an^p.  450.  Also  p.  ■'45I5  :-A, 
•  f«  "  31aintenant  abordons  notrc  iqucstion  principalc,  Ic  don  manucl  qui,  sans  etro 
"  constate  par  un  actc,  rdunit  .toutcs  Ics  conditions  qui  lui  seraicnt  i^dcessaires 
"pour  av&ir  son  cffct,  s'il  avait  lieu  ontro-vip,  est-il  vala^le,  lors^'il  c^t  fait  a 
"  cause  de  niort."  *  /  * 

•     '*  '  ;''  **  Pourquoi  nc |6  scrait-i|  pas  ? 


"  Sorait-ciiparccquc'i'iirt.  893  du  CoSc  Ciiil,  n'-atlnict  d'liutre  di^<po.siti(^hs  i 
"  titro  gratuit,qiKi  celjes  qui  sent  fiiitcs  par|doniiti<>n  ent»e-vifrt  ou  par  testa- 
"  mcnt  dans  fcs  formes 'dtiiblics  p:ir  lo_s  articlcsl  subsdiiucnts?  if:iis  si  cut  article 
"  Ac  fait  point  d'obsta'clcs  ii  la  validkd  du  dott  iftanucl  cntro-vifs,  comment  lo 
"  pourrait-il  ilia  validity  d'un  don  nianuol  a  causo  dc  mort?  Si  la  tradition 
."seule  suffit  pour  consommcr  I'un,  par  quelle  raison  sXTiiit-oll^HisuflBsantd  pour 

**  "  coiisonimer  I'autre.  "  •       i  ' 

.  "  Scrait-«c  parccque'  I'art  931  du  Co(  e  CTivil,    on  r(5^1;<ht  la   formality  des 

'      "  actcs  portant  donation  ciiti>c  vifs  faites  ,de  la  main  ».  la  main  ct  sanS  a'cte? 
"  Mais  I'art.  967,  en  .disant  que  toute  pprsoYine  pourra  digpi>ser  pai/  testawjcnt 

,  "  sous  toute  d<5ii()miiiation  propreik,  uiattiVester  sa  volont(5,  nq  parlc  lyon  plus  des 
"  dispositions  de  dornithe  volont<5,  qui  seraicnt  faites  sans  tcstataent  et'qui 
"  seraiciil  de  nature  -X  Gtre  ex(5outees  sur  le  champ.  ^D'aill^rs,  quel  est  le  fon- 
"  ment  prificipal  de  la  doctrine  qui  ticnt  le  don  manucl  entre-vifs  pour.valablc, 
"  nonobstant  le  defaut  des  for/nalitds  prescrites  par  I'Art.  931.  C'est  dvidem- 
"  ment  la  maiirne  ijo^te  dans  fart.  2279,  en  fait  de  rneubles  la  possession  vaut 
"  ^7r«.or  cette  maxime  ne  s'applique  jas  avcc  moins  de' justesse  aux  meubles 
i'  donnj^s  i^anuellement  tk  cause  der*mort,  qii^uuz  peubles  donnas  manuellemeqt 
"  cntre-vifs,  on  pent  memo  diire  qu'elle  s'y  applique  a /or<tori  /car  il  faut  J)ien 
"  moins  de  precautions  pour  faire  yalider  un  don  tg^jourariSvocable,  qu'il  n'en 
"  fiiut  pour  faire  validet  uhl  don  qui  eipropric  incomibutablement  le  donateur. 
A  cheque,  by  the  Frcnc^  law,  is  considered  as  a  promissory  note  payable  to 
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boarer,  attd  transftsratrfo  t^We  delivery.    As  such  it  oan.  be  the  subject  oft  Coivtitetal, 
'  Talid  doDatidn  by  meie<^dUiV«y  ta  a  promissorj  note  payable  tp  bearer  or  order.        *"* 
.  Pardev^$  Cr.  Com.  Part  l|l.  Tit.  2,  cap.  10,  No.  457 — Oouget  et  Mercier, 
Diet,  de  Droit  Cpm,,  Vol,  3,  p.  479.  v  .  .  -J 

Lnstly,  was  theLmandat  contained  in  the  o|ioque  revoked  or  extinguished  by 
the  dealh  of  SIr  George  Simpson?  Such  a  mandate  the  respondent" oonteiula- 
was  not  and  could  not  be.  See  Troplong  du  mundat,  p",  661,  also  p.  679,  §737, 
"  II  n'cst  pas  toujours  ncoc8sairo^qu'uno  contention  intervienne  pour<}ue  le  dian- 
"  dut  survive  &  la  niort  du  mandat...'...u....  11  estenooro^e  mfime  damile  man- 
"  dat  de  payer<'que  rchfcrme  uno  lettre  de  change." 

pn  th6  preceding  points  the  respondent  begs  to  refer  to  the  Allowing  addi- 
tional authorities,  estubli^hing,  *long  with  those  already  cited,  Ihat  a  cheque  may* 
be  the  subject  of  a  dan  matoHcf  ptfeing  by  mere  delivery,  and  that  the  tmndat 
thereby^created  is  not  extinguished  by  the  death  of  thejnandant,  vIb.  :  Augeard',' 
Arrets  Notables,  voj.  2,  p.  135.— JVbiiBtau  Denisart,  vo.  Donation  entre-vifs, 
§  12.— 5  Toullier^  No.  172-3.— rrt>^fonp,  Donation  entre-vi/s,  No.  1047- 
t055:^Tro^long,d»pdt,tio.UQ-iQ0.-      ,,  * 

WWle  the  respondent 'clttiuis  that  his  demand  is  valid  regardjng  it  as  based  on 
Xhfidon  munuel,  there-is,  hte  contends, eufficicBt  reason  to  consider  it  cqrially  good 
as  founded  on  the  legacies  made  up  of  the  cheque  of  thefourtb  of  .September, 
and'the  bequests  of  the  sixth.     "  There  is  nothing  that  requW^ss  so  little  sblem-  • 
"  uitv,"  bliid  Lord  Hurdwickc,  "  us  the  making  of  wills  of  personal  estate  accord- ' 
"i'  iugxp  the  Ecclcsiastitfariaw  oftliis  realm  ;  for  there  is  scarcely  an^  paper  wriJU' 
l^'iHg  which  they 'will  not  admit  as  such."    WlUiaAis  on  Ext^cUtors,  p.  54.     Nor 
f^  it  pcccssary  that^n  instrument' shoiild  be  of  u  testamentary  form  in  order  to     '  ^ 
•ofjur^te  as  a  will.-J-  ,  '   .  *        L    •  .'    '. 

Idem,  p.  55 :  "  And  it  taust  be  further  observed,  that  it  is  rio^-ndcessaj-y  foftfhfe  ■* 
'•  validity  of  a  tcstilmentaiy'lnstrumeut,  that  the  testator  slipuldj  inland  to^erfoem 
"or  be-iiwarc't|iat  he  hiid  pcrforiiuul.a  tcstamenl^fij-y -uot::  for  it  ^s-'sottlod  I^w,'V  ' 
"  that  ifthepapc^  conttiins  a  disiwsition  of  tjie  proj)erty  (»  bo^adQl^/^e^<;c«^7t, 
"  though  it  were  moajit  to  operate  as  a.settleipcnt  or  a >dee||of  gift^  or  a  bond'; 
"  tliougli  such  piiper  were  not  iifter'idcd  to  be  a  will  or  other  tostamentjiryinstru- 
"  ment,  but  an  instrument  of  a  different  sliapc.; '  yet  If  it  oaanot^ operate  in  the 
"  latter,  it  may  nevertlieks!*  olfjerate  ici  the  forjjier  character.",     ,    x:     .  '•     '■       ^ 

'"  So  if  a  tpstator  by  a  subsequent  pap6r  say  he  has  bequeathed  by  a  fornjer^**  ,        iji 

"  insfctuinent  that'whicli  he  has  not  bequeathed,  Jhef  subsequent \)aper  would,  it  •   .         "   '  I 

"  should  seem,  be' admitted  to  m)bate,"  as  beiuj;. a  depkritign  of  his  will  at  the  ' 

"  time  he  made  it,  to  drspose  bpthe  will."       -  \     .  ' 

.  And  two  or.  more  documents  may  be  united  to  constitute  a  will,  ev^n  though 
not  testamentury  in  form.        ,  '       *  '  , 

Jd€m,  p.  56 :  "  The  Ecclesiastical  Courts  do  fiot  confine  ^hetestamentary-dis-" 
**'  position  to  a  single  instrument ;  but  they  will  consider'  several^of  diflferant 
"  natures  and  forms,  as  constituting  altogether  the  will  of  thrf  depeSd."    : 

Jarmanon,  Ft««,  pp.  49-20  (2n4  Amei'.  Ed.,  1849)  is  to  the  same  eff^t^ 
'  The  EcclesfaaUcal  Judges  (before  whom,  of  course,  questions  of  this  kind  are 


-^ 


"  moBtlrequently  agitated)  sot  tuUy  uplb  tbe  principle  wliio)i  r^ards  as  teatai- 
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».«.t«7  .ny  Inatrnment  th^  i.  designed  Aot  to  take  efleet  «ntil  the  mker'.  - 
deoe«c.  though  u.«a.bg  tl,e  foj-m  of  .  Wsposition  .nr^  «L     „d"^rd 
•  ng^  .0  «,pe.jed  in.t|oce,,  thelPrerogmive  Court  ha,  granted  p^UteofTuot 

^^S:^^^^  byendor^,.::  ^;  t 

"Tl        i"'t'«''«"*^.  r>«tter,  marriage  article-,  and  promkaor;  notei  and 

'  goC^EXirTr^r^*''''*'''^"*"*^''  i^-t-nrrthe  fo^ 

going        So  draff  on  banker,."    Bartholomew  yn.  Ilenlei,,  3  VhH.,  317 

ly    e^OnT  ";  ";    r'"  r™  ''^''^  *^  *•«  eodi,dill.ry.,<S.V  JbA„  iWewi 

"E„.h  i?h     ll    ;     ^.  "•"  **'""'  **•  ^"^"^  *«  ^l'*  benefit  intended;  and 

.Ithough  ,t  haa  been  done  in  an  anomalous  form,  it  is  the  duty  of  the  Court  tn 

-.      a  part  ot  the  will  and  codicils  of  the  testator "  *^     -        . 

A  ease  bearing  a  still  more  striking  resemblance  to  the  present,  and  in  fa'et 

..  -1:.-  .     .     *  *•  ^'  °"  bi^  denth-bed  gate  directions  for  the 

"Ime  ''   ^tI  t    ^  TVI  *""  "*'"'"""'  '»'"  '»'*«'*«'»  ""d  sub«,rlbed  Ae 

rlmeiCn^il       'T'r^  ''^""*"*  *'^^*''«  *««»»*«'•)•    Thfs  draft  was 

on  Half  ofTe  IT.  '  7^'  *"  "  "'"  P""*'"^'^  ""»•*"'  after  resistance  made 
on>h^f  of  the  mother  of  the  testator,  residuary  legatee  under  the  will. 

A.r^.  tenner /'«,<  (in  pronouncing  judgment):  "  I  am  of  opinion  that  this 

»ent.ry  paper  or  codicil  to  the  will  of  the  deceased,  a  bill  of  e,chan.e-<»r- 
"sS^thTr  'T  ''  ^-^--'-'^'^-trument;  still  if  the  CourtshoVl^ 
"  of  Ws  wi^and  ^^^^        -tention  of  the  deceased  that  it  should  operate  as  part 

o»  the  statute,  the  Court  would  be  bound  to  grant  probate  of  it  " 

meuuZ^^TT'  *"  ^  ""'^'''^  *••"'  *^  •»«*'•"'"«»*  «bould  bear  any  test.- 

srrmatr:;rrr^'''^"^^^ 

/»  JRoss  vs.  ^tcer,  3  Atk.,  162,  it  w:«  said.  "  that  nothing  required  so  little 

"  admifas^uc;^    *  '  "  """'^  *"^  P^l^'  '"''"S  ''^•"b  they  will  not  ". 

lovBLAss  ON  Wilis,  ^^e  317 :   "  But  when  a  writing  however  informal ' 
'«  proved  to  contain  that  which  the  tesutor  intended  to  b?ade^^^^^^ 

«  Ae^^rW  •    r?-^  "I  "  *'"•  '"^**"  "••»""»  *•''»  fr<"»  tbe  mouth  of 
the  testator  u  instractiou,  fo,  «  wUl,  or  rough  head,  for  a  wiU  ,rit..n  a.^  r 
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-  th.  testator  .him«If.  „.y  J^  a  good  will  of  pomnalty.  and  it  i,  immaterial  cc^^^^ 
that  Much  note,  or  m^tanda  were  intended  to  be  copied  fairly,  or  drawn  out     A^ 
"mtnoi^  regular  form."     .      .        '  .  wu        * 

It  is  scarcely  necessary  to  multiply  authorities  to  show  how  fh^ely  and  infohn- 
a  ly  the  Lnglish  Court,  permitted  the  devise  of  personalty  to  be  nlado.  The  point. 
It  .s  declared  m  all  the  eas«,.  to  be  ascertained,  is  the  IntenUon  of  the  testator 
.  tad  where  that  is  apparent,  where  no  fraud  or  intorforenoe  is  shewn,  and  where 
the  testator  s  sanity  is  established,  the  writing,  whatever  it  may  be,  will  be  ad- 
mitted  to  probate.  ,  • 

A  will  of  real  property,  as  well  as  of  personalty,  made  by  answers  to  interro- 
gatories was  hiaintaiped  in  the  case  of  Oreen  ya.  Skipworth  et  al.  (1  Philli- 

rj^li  K  •  ^^*'°'  "*'*'•"  '"***  """  "'Sned  anything,'and  his  will  was 

elicited  by  questions  which  were  even  suggestive  in  thelr-nlture,  though  m  with 
a  good  purpose  and  out  of  regird  to  his  weakness.  /    ^       ^ 

«n?!  ''*?  ^'"i^'^J  ""  £!^eeutor,,  London,  1832,  vol.  i.,  49,  61,  53,  and  .54 
^  wgned  or  sealed  by  the  party.     The  adthentio  wishes  of  the  testator  u  to  the 

vT^aT       5n  ^'T'^  ""  «««««'^'-".    Swinburne  on  WilU  (7th  Lond. 
Ed.,  180.i),  pp.  10,  11,  67,  74,  76:  *» 

The  interest  of  fhe  witneiiMs  to  a  will  was  by  25th  Ifeo.  II.,  cap.  6.  made  do 

disqudification  to  their  proving  the  will.  .         ^      **.,«■?•  o,  maae  no 

m  respondent  confidently  submits  his  claim,  on  the  foregwig  grouids.  to  the 

and  then  ,n  appealing  from  thefdgment  of  the  Court  belaw,  have  taken  theS   ^ 
ml«Ti-   r  the  unsoundness  of  mind,  without  intermimon,  whieh^they      ' 
mpute  to  |r  George  Simpson  during.his  last  Ind  fatal  iUnes,.    It  is  true  that  .' 

I tST       r^  •"  *•'  progres,.of  the  ease  itcan  hardly  be  maintained  that 
^TTZITT::^.  ""^"  P^'*''*  *'^"''"g  "^  *••«  ^P'**'^  wishes  of 
wl  r^'  'i"  "i'"^*'''  r'^  J'""^""'"^  «>««d  b«  "  belief  that  these  wishes  ^ 
were  the  oflspnng  of  a  disordered  mind.    Such  «n  opinion  the  respondent  yia-  ^ 

u«.^hope,thi*Cb„rtwil,by^ome.ns,.rriveat.'  If  any  indic^Urof  U^      . 
<  State  of  fc  man's  mind  IS  to  be  fdund  in  the  nature  of  the      f.,    ,,o  ' 

t|.e  enquiry  l>«,omes  necessary,  or  in  the  mode  of  perfoniing  it;  then  a4r«KilV      ^ 
few  cases  could  show  a  more  rational  spirit  than  the  present.    Sir  George  Sim^ ' 

JliT  ^^  •;.""'*  '^'  *"*"'  amount  of  the  sums  disposed  of  upon  bis  death-        •    ■ 
bed,  divided  as  they  were,  among  six  persons,  did  «ot  reach  £S,000.     The      . 
recipiento.Of  they  .re.to  receive  it)  were  not  strangers;  suddenly  and  in  a  freak 
■lr„fr'     -l"  "?  "»  "ga-^  •  t>«7  were  his  daughter's  husband,  the  clergy. 

workers^and  h«  domestic  servant.    Thesejgre  those^^^^^ 

T.im..nd  If  any  cause  for  wliat  the  appellJSfirepieBeitM.piecel  .     , 

gene«»Ujr  «  -ought  it^ay  be  found  in  the  softened  feeling,  9,2^ 
aware  of  hm  approaching  deat>,  fed  «>„ible  of:»e  ki,dne»  Jatt^tinn^S 
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anxiooa  4ar  t  upon  tho  fourth  »«  ».»„-  .k         ..  '  ^"  *''■•  Cameron^ 

komwer,  it  could  mrool,  h...  t„„  .„     "™"'"'~-     "»«•"  "»  oinjupil,„oe«, 

of  a»  id,.,  b„,h  Mr.  McKc     ...!,;  "'J::".  •»' "»<S"«»"  «'  .n...r.g.»™. 

"  des  donations  entre-^-^XTJl^   1«  M  t.on  requise  pour  1.  Talidittf       . 

"  1.x  don„r  P^r  5  rdlS'  '"',?"*''  "'""'*"•"''  i-Wr.V..de 
"m««  effe  »'«<  «i.  ^l^  tl  ""'7"' !"*  P^"'  «""«'  ^e  W  appartenir; 

th^:;f5r;;:^j^^^^^^  >  -.. no. .^ pa^^,. 22) ,.*«« 

"  d^taire  tel  ^t  ,f^™"'  "?='««'  «'  »Vr<.ocaftfc  du  donateur  au  profit 

Wife  8W.tH^T  'i  *"*  »»''"/'-'?&^,  que  dds  nn8t«,t  oft  la  dona^ 
^^aocompl^le  donateur  ^t 

..      "  ^ '''***^  ^««  I>onatioD8,  etc..  V'ora  Vn  iW^  «       ^»i.N  ^ 
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"  tain. 

"»<m$: 


C*  n'ut  pa$imdon  tnamicl  que  edui  oA  Fon  tnuve  (faitlret  eomStnat- 

In  the  prtfmt  oise,  the  oheok  wu  neter  totuillj  delivered  bj  the  donor  to 
•njrbody.  He  merely  nigned  it  in  the  eheck  book,  whilat  lying  on  hit  bi^k; 
the  book  being  held  by  Mr,  Hopkins,  hia  private  RecreUr>,  who  reoeivod  na 
direotioM  whatever  ai  to  the  diapoaition  of  the  cheek.  Mr.  Hopkine,  moreover, 
did  not  deliver  the  eheck  to  the  respondent  during  the  donor'a  lifetime,  but 
locked  it  np  in  hia  deak  with  other  ohecka  Binned  at  the  time;  "  his  tfrm  belief 
"  being  that  Sir  George  would  recover,  and  that  U  might  b«  painftil'to  himto 
"  ace  them,  as  a  record  of  j^ow  seriously  ill  he  had  been."  ^ 

The  wapondent  contenda  that  Mr.  Ilopkina  received  delivery  of  the  check  for 
and  as  the  attorney  or  negotiorum  gettor  of  the  roHpondent. 

On  the  question  qf  delivery  to  a  stranger,  as  hero  contended  for,  the  rule  i§ 
thus  atated  in  the  Nouveau  Dcnisart  (verbo  Don.  entre-vtfe  §  12,  p.  62,  Ife. 
10),— «« lorsque  I'dtranger  auquol  on  ^emet  la  so^me  est  p^rt,  tuteur,  adminit- 
I'  trateur,  ou  mandntaire  du  tiers,  au  profit  du  quel  la  somme  doit  fltre  eOiploytfe, 
"  il  la  re^ol^  pour  ie  donataire,  qui  en  est  saisio  pat  b<^  ministdre  dds  fe  moment 
"  de  la  tradition."    "  Au  contraire,  lorsque  rdtranger.auquelt)n  remet  la  soiSme 
''n'a  aueun  de  cet  titre$,  on  ne  pent  pas  dire  qi\'i|  lif  reyoive  pour  le  ddnaUira 
"et  en  son  nom.     //  e$t  regardi  aton  comme  k  mmdataire  dudonateur:'     ^ 
There  was  no  attempt  to  prove  here  that  Mr.  Hopkins  was  de  facto  the  attor- 
ney or  negotiorum  geitor  of  the  respondent.     It  must  merely  be  oontentjied  that 
he  was  so  inferentially  or  by  some  ficUon  of  law,  that  Jias  never  yet  been 
«plained.    But  aooordiog  to  the  citation  given  above  he  is  in  law  presumed  to 
have  been  the  "numdataire  du  dmateur,"  and,  being  the  private  seoratary  of 
the  donor  at  i^  time,  he  was  de  facto  the  mandataire  of  the  dwor.  an^  of  hua 
awne.  ,  \ 

Tho  arrtti  relied  on  by  the  respondent  are,  under  the  old  law  of  France,  those 
of  the  16th  IVxsember,  1864  {Joumia  des  Audienoes,  tom.  2,  p.  861,  liv.  3,  oh. 
69);  Ist  September,  1708  (Aug6ard;  tom.  2,  p.  135),  and  19th  Januar^.  1768 
(Nouv.  Ben.  v6.  Dpn.  en^r^vifs,  §  XII,  p.  61,  No..  7) ;  und  under  the  Code  that 
of  the  12th  December,"  1816  (Journal  des  Audienoes,  1816,  Pt.  lat.  p.  132. 
•ndiej.).    ,  _  '-'^         *• 

•  ^The  first  of  these  cases  Was  that  of  a  dip6t  of  monfey  inade  long  anterior  to- 
the  donor's  death,  in  the  bands  of  hfa  aunt,  and  the  evening  before  hia  death  be 
declared  to  her  that  the  amount  thus  placed  en  dip6t  belonge^to  his  nephe^^ 
then  minors  apparently,  but  that  she  was  not  to  pay  it  over  to  them  tiU  their 
marriage  day.    The  Court  held,  under  all  the  oinsumstances  of  the  case,  tUt 
the  property  had  passed.     But  th<;re  is  no  lind  of  similarity  between  t^at  cMe^^ 
abd  the  present.  •  There  was  an  actual  delivery  and  aoceptaUoe  by  an  aunt  for 
her  minor  nephews— as  complete  a  donation,  ander  the  oiivamstanoea,  as  ooolcl 
practically  be  made.    Apart  from  the  non-applioation  of  the  arrtt  eited  to  the 
pwaent  case,  thinr  is  an  atrit  of  the  Parlement  de  Paris  of  1786,  reported  in. 
the  Nouv,  Den.  to.  Don.  entre-vifs^  §XII,  No.  11.  p.  62;  which  was  rendered 
in  the  opposite  sense;  it  being  there  held,  that  where  the  money  waa  not  actaallr' 
paid  over  during  the  di — -•-'•'    .     ••    ■ -^ 


ColVll*  »t  sk, 
Her.  Joka 

,  KltDlfUk. 


aonj)t'»^4iCMQ  the '  intcnded^^waii 


ipiente^  the-doB»tioB; 


'  m 


though  accepted  by  a  stranger  for  » third  party,  wm  nuU. 


\. 


^ 


f  •-- 
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Colflto  *t  •! 

,  and 

<R«».  Juhn 

fltnafui. 


/ 


/" 


/hTT'T  T.T""'  '"  °"*<»'»*"8  «»«k  Judgment  of  the  ISth  I)ocomb«r  16«4 

IVp<  t  No   ,50.  p.  121)  ,.,,  eh.t  .uch  .  W,j,6^  i,  „„,  .„  u„,,„,.,t;  f^ 

"/»<.r/rf«.W/,«,.,„/,."  ,|„.t  ,ho  death  of  the  dipcant  opor.te.  ...  .  eomnll 

mooatlon.of  the  m««,/a<  of  ih,.U,,o.i,am,  .nd  loave.  hin.  "  ,«»,  hVr.  I" 

m».«r«  in  rA,w  A  /,.  ,,mo„„.  ,//«-,„^,...  ..  (joi  oon«ld<Jr«.ioD.  (ho  add.)  »ont 

1       m';  ,     r  2""*^  ^'*'"'^"  ''•"'  "  "P*"^-  -'«»  *"""«  «J-  •«»  'Jl-ourrau 
oorp«  I<$gislatif  (^mmo  membro  du  Tribunal.     Fonet  T   14   p  515  "  -  Aa  tn 

tho  «rr«/  reportcdh  Augi^ard,  little  or  nothing  no«d  be  said  about' It  h  i. 
enough  to  draw  attention  to  the  f«ct  that  it  w««  the  apeci.l  casA  of  a  dindtairl 
rpfuamg  to  divulge  tho  oont.^nta  of  a  e«lcct  ,cntruat«d  to  hin,  .„  »,Sthy  thi 
dJ.,>o,nni;  ana  the  Court  aimpiy  held  that  aecording  to  the  ruLs  of  eommon 
honesty  he  waa  bound  not  to  divulge  the  secret  thu.  entrusted  to  him  ThJ 
arret  has  no  appliention  to  tho  ouo  uiJdor  dincusHioa      ' 

■f!'°  /"•["  «''  th«  iOth  January,  1768,  reported  in  DeafctHetennhied 

no  hing  whatever  on  the  question  of  v.Hdity„of  the  donation.     Oh  page  61 

I   is  distinetly  BtJted,-««,  eon,f,j^ce  ,ani  rien  ,tatuer  .ur  la  valZ,  ou 

nulhideta  donaUon,  lo,  jufp»  i^x  ehit^let  du  parlement  «,  sent  dAtermi- 

"  nes,    eto.  •«    • 

l.i^'^M  r  *'•;"'•'•*/  ^•^.^^th  Deoember,  1815  (whfch  is  of  coun«  not  law 
here)  Merhn  (Quea  de  Dro.t  vo.  Doh.  §  0.  p.  452,  4fh  Kd.)  «.y,,  in  eritioi- . 
«ng  ^e  deo.s,on.-"  dme  parait  impouible  de  fa  juHifier  «,„,  auL  rapporC 
■-  Quelle  j«a/.*rf  avatt  lo  S.eur  Jeannin,  pour  aceepter  .u  nom  des  don.Uires. 
le  don  manuel  du  S.eur  Thorn..?  Aucune;  H  n'avait  regu  d'eux  aueu^ 
'pouvo^r^  c»t  effet,  et  U  ne  pouvait  pa,  accepter  pour  eax,  ,an,  un  mandat 
-.ptctal  See  dso  Troplong  Wp6t,  No.  161,  «,d  8  vol.  Duranton,  Nos.  392. 
oVOf  o94.  ' 

2.  If  the  check  o.n  be  regarded  u  a  donation  .t  all,  it  wu  one  d  eaun  de 
tnort,  and  is  therefore  null  and  void. 

The  check  was  signed  during  Sir  Geoi^  Simpson's  last  illness,  and  comes 
therefor^  clearly  within  the  provisions  of  the  277th  Article  of  the  Custom  of 
l'aris,-^"ToutC8  donations,  encore  qu'elU,  ,oient  con^ue*  entre-vif,,  faito.  par 
•  pcrspnnes  gisant  au  lit,  malade,  de  la  ntaladie  dont  ih  dic^dent,  ,ont  riputie, 
faitea  d  cause  de  mart  ct  te«tamentaire«,  et  non  entre-vifs."  Besides,  Mr  " 
Hopkins  distinctly  states  that  it  was  intended  a.  a  parting  gift,  and  that  he 
locked  It  up  with  the  other  checks,  in  order  that,  should  Sir  George  recover,  there 
might  be  no  record  for  him  to  see  how  ill  he  had  been. 

_  Under  all  systems  of  law  at  any  time  prevailing  in  the  pay,  coutumier  in 
J-ronce,  donations  d  cau$e  de  tnort  were  utterly  null  and  void.   " 

Bourjon,  vol.  2,  Tit.  4,  ch.  2,  WoR.  1  and  4. 

Ricard,  Traits  des  Donations,  vol.  1,  Part  1,  oh.  2,  Nos.  43,  63.  and  ,eq.  to 
€2,  and  note  (g)  to  No.  81,  .,,*#-«*.-  *     . 

Nouv.  Denisart,  verba  Donations,  §  2,  pages  6  and  7.  Verbo  Donation  d  catue 
^emort,§  1, page.  13, 14i"§  111, page.  17, 18;  Nos. 8, 9,  pages 20,  21.  Verbo 
Donations,  entre-vi/s,  §  3,  No^  4, 6,  6,  page.  25  and  26 ;  §  7,  No..  2. 3. 6,  mm 
40  and  41;  §12,  No.  6,  page.  60.-  *  a   .  .   ,   ,  f-b 

Demolombe.  TraiUi  dea  Doaptionm  &0..  Tol.  1.  No..  3ft,  .^6,  ST,  qft,  and  M  _ 
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l^/'I'^**  **-  I>o«i^,  io..  No.  1063.      ''  ~^ 

3.  ft  i.  An  end^i  bj  ih.  r«pond«nl  th.»  ,h.  ol-<,k  i.  .will  '  ^' 

317,  aod  printed  at  ptitfoa  ifl  nml  17  «p.i.  ,      .  ««"«y,  a  mil.  p. 

check  book,  diMlcrr^afTlA    /^r  "'"  r"*'"^'  •-  »»»«  •»«'«'•'  of  hi. 

LkiI  bor^  r;T„  t  .he  ."^rr^fl :::  '^ir'"' '-''-  ^" 

the  check,  9H  «K.D  «»  it  J  iJ^thl  ''^      'J^     .    •      '  ""•*"«'"  **»  "^  ''«™  that 

p«»ent action  i.  brought  on  tCl  L  i  T     \ ■ "''" W»«»»-     Moroo.er.  the 
no  way  u.  «  will  and  „„  Z       !        '         **"*"'""*  """•"'''«  •'"«"' «"«"".  «nd  ia 

vol.  TvZiL     fF     "^r'^^'^'y  '''"'o«»  P«>»»'e-  Williani.  on  Kxooutor. 
4    «f  n  ^    *•  **«'"«•  *^''  '•^^•^-     1  J""»»n  on  Willi  naire  21 1 

ihe  dafoTfTh  "T  r.T^'  '^'"  •''™  ^'"'  ""eck  wa.  .  g  J**  ''''  ^ 
Ihe  date  of  the  check  la  the4th  September  I860  and  Itfr   IT««v^ 
U  w«  «gncd  "«,Wy  "  o„.t,,e  doming  of  thai  d!'.'  '         ""  *'" 

•w';.r.:ttZen;:n:^^^^^^^^    ^^^  ^^'^-'  -^-  »-•  -». 

"  'carceli,  any  Ae^  ZllliC^Tv         T"^  ""'  P'9«i.«>ca/,  ho  h.d  h.d 

'I  haw  never  seen  such  an  epidemic.'"  «*«»»«atf.  lnd«,d. 

And  in.8ub8equent  part  of  hU  deposition  he  Mj.  that  Sir  Geor«.«. 

ouposing  mind,  mdaory  and  auderstanding  "     % 

I>r.  DeCouagne  sajs,  that  on  the  morning  of  the  t%ird  Sir  Geor»«  «  «.- 

'•U^n.  oHeturn         ""•  '^"**"^'"  "'•'"  ''^  -^'  "«'•  '*«^'^  «>.  first  n^^ 

be  had  ^'.TrnirnT'"^^  "''"«'  '"''*'"'  «^»  <'««-ex.min.tion).  tlu 
y  had  .fit  (explained  in  .nether p.rt  of  hi.  ex.miHatinn  *^  ^  frUfmtifarn^\ 
"m>fylmtfwtWO.Mdtmygr«lii.ll,.nl>..M^  k.-^-!.:    .     ."  «P*^Wa*»»^ 


T   «4- 


'I   I 


-=^ 


■_  .^   ■"  '    * "  »"""*"•  PMC  ot  111.  ex.minatinn  to  be  titil'rnt,f»»«^ 


i. 


•it 


■  m 


Oolflki  •«  •! 

•nil 

Raif  Jo'in 

flaaagta. 
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•'  llicill,  Mil  finally  ooued  on  tiie  iiiorniog  of  th«  (Uith,  (Voui  wbiob  tima  until  he 

"dioti  fia  hB<l  DO  It." 

Dr.  Workmnn,  on  tb«  faoti  iwori  to  by  Dn.  R^thorUnd  ind  DcCoa^n, 
givm  U  H  hiaopinion,  "  that  at  n»  lime,  ftnm  th«  flmt  day  of  .Sop^iwher,  1800 
"  up  to  hia  doaih,  woa  th«  aaid  Q^^r^  Biui|>aoH  of  aound  and  diapoung  mind' 
"  iii«inory  and  undonitanding." 

And  Dr.  Mucdonnell,  in  anawor  to  a  queation,  bam>d  on  the  ovidonoe  of  Drfc  * 
Suthorlaod  apl  DtiCouagne,  whether  or  floA  ho  b«(i»ved  '•  that  at  any  timr  early 
"  in  the  morning  of  the  4th  Heptombflr,  18tf0,  Sir'Q«org«  waa  of  aound  and  dia- 
"{KMing  tuind,  Memory  and  undomUnding,"  anawored,  "  If  iheao  halluoina- 
"  tiona  wore  pernianunt,  and  not  provoked  by  injudioioua  quoalioning  or  refar 
"  enofl  to  the  put  hallucinationa,  I  should  think  Ira  «ould  not  have  been  of  aound 
"mind,  memory  and  underatunding  at  the  period  named/' 

Dr.  Sutberliiod  attmted  thtl  thi  biilluoinilioaa  in  queation  wan  •••poa^ 
"tunewa." 

An  a  matter  of  mod  leal  jurlaprudenoe,  it  ia  aubinittod  tha^  "  deluaiona  ore  « 
**  U$t  of  unaoundneaH  of  mind,"—  Vi<le  MetlionI  JuriHprudenoo  of  insanity  by 
Buy,  p.  3«i  and  37,  and  Vhrn's  Medical  Juriaprudenoo  p.  6l.'{.  Lord  Brougham 
huf  also  laid  down  the  doctrine  that,—"  Jtluaion  a*  long"  as  it  existn,  whcthur 
"  much  or  little  under  control,  m  u  muni/ettatton  of  inauijity,  nnd  licnco  no  mn- 
"Jiilencf  can  be  placed  in  the  ueta  or  «»«//  '"•'  of  •»  di»m»r.d  mind,  however  vipfmr- 
"  ently  rational  that  act  muy  a/ipmr  to  be,  or  may  in  roulity  be." 

6.  As  to  the  pretention  aft  up  in  the  dcdiiirntion  that  the  eatuto  hua  been  foro- 

doeed  from  refuHing  payUientof  the  chc«jk,  by  the  f;ict  that  it  was  churjjcd  in  Sir 

Georgc'H  private  l^lger,  nnd  the  balurtco  of  cuxh  entered  in  the*iiivoiitory  mn  the 

balance  alruck,  after  deducting  tliliK  purliculur  chock  and  the  other  ono8  naid  to 

=^ave  been  made  at  the  Hame  time,  the  ('ourt  can  attach  no  importance  to  the  point, 

as  the  cntfy  in  the  ledger  waH  made  by  Mr.  Hopkins  about  a  month  after  Sir 

Gtorgo's  death,  witfiout  »p(>ci;il  or  other  instruction  IVom  the  appellants  (who  hid 

not  oven  a.-*  yi-t  proved  the  will  of  .March,  or  taken  posscHHion  of  the  entnte),  and 

the  entry  in  the  inventory  was  made  fnnii  a  mcmorauJum  of  the  cii.«h  balance 

shown  on  the  balance  shOttfurniHhed  by    Mr.  IIo|ikinH  to  the  notary  ;  no  nicn- 

.  tion  whiitov**  of  the  checks  beiny  made  cither  id  the  balance  Hheot  or  in  the  in- 

"Veiitory.         .^  ,       \     . 

«.  The  memorandum  of  \he  Ctli  .September,  18»J0,  is  oliimed  by  the  rcHpon- 
dent  to  be  u  uriihn  will  or  codicil.  •> 

In  the  rcupondont'.H  declaration  it  Ih  allnjicd  to  be  a  codicil  to  the  written  will   * 
of  the  10th  March,  18tJ0,  made  by  mmt of  mouth,  and  aooording  to  one  count 
of  the  declaration,  "ut  the  recjuefltof  the  said  Sir  George  Simpson,  committed  t9^ 
**  writing,  hy  Edward  M.  Hopkins,  of  Lachinc,  Ksquirc,  in  the  presonoo  of  the 
'•'Buid  testator,  and  of  numerous  witnesses,  and  immediately  thereafter  read  over 
"to  the  aaid  testator,  and  approved,  and  ooafirnicd  by  biai,"  and  (according  to 
another  count  of  the  doclarution)  *' put  into  writing  within  six  days  from  th«; 
"  speaking,  declaring  and  publishing  of  such  words." 

If  this  memorandum  be  a  teatiamentary  paper  at  all,  it  a  clearly  nothing  mort 
*han  a  nuncupative  will,  reduced  to  writing,  and  therefore  falls  within  the  pr<h 
fSuons^nEeli&tute  of  Frauds  (29  CmT^7oS-^^*^^^^ 


V. 


t 
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Now  bjr  lh«t  nutate  it  li  didtiaotlj  mMlDd,  that  no  luoli  wUt  "  nh.ll  be  goo4.  r-i....  -  . 
"  th«t  b  not  /.ro«,rf  by  th.  otth.  of  thr^  wi.„.,,««  (,»  jh^  ,,„t)  »h,|  ^„     JW^* 
"  /»i'«<ii/  at  tha  ni>kir.K  ehonKif ;  ««r,  unlcw  it  bo  pr»tfd  that  th«  UmUtor  at  th«     '•■^••T 
"tim«  aipmnouHcinj  lh«  winio,  did  6^il  lA«  ;wram<  ;>rw«<.  or  MOrne  of  thorn 
"  to  hmr  witnr,,,  that  »uoh  waa  hi.  will."    And  that  no  auoh  will  ahtll  h^a  tb« 
•ffoot  of  repcalinK,  or  altorinK  "r  ohannlug  any  «lau»o  in  a  "will  in  writing  oon 
" oaming  any  goo<ia  or  olmtt.U,  or  pcraonnl  .wt«t«,"  '•  ot^pt  th«  aamo  btf  in  th« 
"  lifetlmo  of  tbo  toatulor  ooM.mitt«d  to  wntinK,  ana,  ntU,,  the  writing  thereof 
"  reod  ov«r  to  the  t^iUlor,  und  allowed  by  faiia,  and  pta„rj  to  b*m  dont  by 
"  thrfu  witneutt  at  the  Untt.'*- 

It  l«rtibmitted,  iHt,  That  aueh  wituiMM>a  mnat  b«  diMntorcwtod,  and  that  tho 
Icgntow  nro  wholly  inoonipotont.— Kij/^  1   Jarnian  on  Will»s   p.  «3  (Kngliah 


% 


Kd.)  and  aoi 

j^litoni,  t  vol., 

lie  proved  to" 

he  bid  the 

Statute  of 

3;{!>,  340 


Kd.)  and  104,  105  (Am.  Ed.)  ;  LovoUm  on  Willn,  p.  Ifl 
(Knghiih  Kd.);  Hwinbu^nu  on  Wjlln,  p.  anVwillia     "' 
page  278     (Kng.  poging,  4th  ¥A.)  ;  2nd,  That  tho 
hive  pronnuncd  the  will ;  and  3rdly,  That  it  muat 
pcrM)n«  proMqt  to  hmr  wilnn»  to  hin  will  thua  prono'i 

Frauds,  loco  eitutn  ;  LovdaHg  on  Wi||it,  p.  181,  18,2         ,.  ._., , 

(K»g.  Kd.);   1  J«r«mnon  Wllla,  p.  130,  131,  and  oot«.|AliVl<y.),  89  and  W 
(Eng.  Kd.);  arid2  BlnoliHtonc'H(Jom.,p.  B01,(old  pacing);  WiUiamson  Kxeott- 
J|r»,  vol.  1,  p.-.K'c*r  1»}»,  100  101  (Kng.  paging,  4th  Kd,).  ' 

Now  «//  tlio  witiieHKoa  (with  thtt  ainglo  oicrption  of  Mite J^inipaon)  were,  in 
tho  prp«ont  ca«o,  hgutrm,  and  thtv|;ofot«  tnamptteni,  and  nlf  honour  in  atatlug, 
th.it  ho  nevor  divMnl  any  portion  of  thiH  protoi.dcd  will,  niiioh  Iosh  did  ho  iid 
th«  partit'H  prwnt,  or  aui^  oftlum,  to  hmr  wUh,m  to  what  w«h'  goinn  on. 

Oil  this  point  WillinniH  (fflSo  r/mn,)  anyit,*-"  The  words  of  th.)  Stututo  of 
'•  I'rau.lH,  withroRpoct  to  nuiioi.pntiy^c  wJIIh,  hnvo  «/»rfM/rb«'n  construed  »trictlg, 
"  Mul„n  its  pi'ovisioim  W.M/ /«  rompl,!tJ,,  conipliod  with  ;"_•'  for  the  words «* 
"  the  Statuto  arc  vn^  itrony,  and  must  ho  held  Htri^/j/." 
^  The  case  of  (Jrtvn  v«.  Skiprt^orth  (I  Phil.  p.  .-^3),  whioh  is  m:,!nly  rcUcd  on  ' 
by  tlu)  njspoiKlont,  and  printed  in  hiti  n.omoranduni  of  points  suhiiiitfed  to  tlw 
Superior  Court  at  p.'»go.-r  20  and  21,  and  many  othors  eifod  by  the  ri-.^pondcti 
to  thci'fr.ct  that  ii.oicinstruotioim  for  a  will  of  personalty,  writtt-n  hy  u  thin 
p^Mty,  and   never  sij^ned  by  the  U-stator,J  have  bcfu  adniitje^  to  probate  in  thr 
Keclesiastical  Courls  in  Eii;;laii(l,  have  ifo  applicifion  to  t(»)t«  Wo,  inawnuch  m 
the  dooiinionts  adniilted  to  probate  in  these  cj^m^s  did  not  ifiterfbre  with  u  former 
written  will,  us  here.     Theii,  as  to  the  c.".BOH%ited  from   l»hilliniore,  where  they 
did  80  lnt<.rfi-re,  it  is  enoujjh  to  say  („ll  of  thua  having  Iwcn  rodderod  after 
1774,  the  date  of  our  ordinance  14  Geo.  3,  eh.  H:i)  that  th»'y  have  no  force  of 
1.W  in  this  country,  and  are  directly  inthe  face  of  the  Statute  of  Fraudx  i» 
above  cited,  niid  ijo  doubt  led  to  the  powbg  of  the  Is^  Victoria,  oh.  26,  by/the 
9th  section  whertH)f  it  is  provided,  "  that  no  will  shull  be  valid,  unless  it  shail  be 
^1  in  writing  *  *  and  «/«««/  at  the  foot  orend  thereof  by  the  testatoi*,  or 
"  by  some  other  person  ik  hia  presence  and'hy  his  direction,"— and  that )"  ia" 
"the  preaeoqeof  two  or/ more  witnewiw  preaent  at  tli« -n.,,  timr;  nnd  mnh 
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A  nuDcupative  *UI.  when  all  the  formlities  of  the  Statute  of  1^7^ 
comphed  w.th,  may  foesMy  become  or  be  eonsidered  a  writtm^iuZl^     ? 
H  2  all  that  the  S^tute  r«,«ires  aa  to  proof  .«..  be  st^^l^XT'' 

As  to  the  characters  of  the  witnesaes,  they  must  be  .uch  at  the  til     r   v 
paM^g  of  the  Statute  of  Aane  (4  and  5  Anne,  ch.  let^.o^ii^^^^ 

jM  wunesses  on  trials  at  law."  The  respondent  co  ids  Tplo  oJIl  J 
memorandum  of  points)  that  the  Statute  25  Geon^e  2nd  oh  fi  L  ?  7"* 
will  theStatute  "^ Anne  «  to  render  legatees  Z;:t' :Ltr .r^^^^^^ 
-  cl"'T%''rf"''  *»>-  '^--.  l>"t  the  slTtute  rd  edTis  eSntlv 
^  confined  to  w.ilsof  real  property,  and  Has  been  ^I^aysso  rcKarded  in  E„!S  ^ 
Lovelass  on  Wills,  p.  302  (Endish  Dairins  12ih  T?^  ^  i  vr  n  *'"S''"''l— 
tors  n  27H  /-p.^-r  k       •'  (.""y'sj"  png^g,  l^«h  iid.)  ;  1.  Wilhums  on  Execu- 

7^^;!.!    ^    ^  '^  P"S'"^'  ^'''  ^•^•>  ^  2  Williams,  p.  907.  " 

.whole  affair  is  conducted  e.,L,  and  with  so  luL Tl  1^  ;  I  'l  T;^^ 
^^c^o^ary,  can  grant  a  probate  of  a  will.     It  must  be  bornel  m Ld^  ^"    • 
Satt  "",  r  ^  "  there  between  our  mode  of  probate  and  that  in  Z'aod 
Ijat  the  jurisdiction  of  the  Ecclesiastical  Courts  is  confined  to  wills  of  pe^^ahv' 
whereas  here  we  prove  all  kinds  of  wills  in  the  Superior  Court.  ^  '' 

o..^r\  »rT'  ^™"'  "''''''^  considerations,  the  memorandu^Sn  ouestioo 

to  call  in  he  w.dow,  or  next  of  kindred  of  the  deceased,"  29  Car.  2.  chap.  4, 
§  21.  A  the  very  least,  therefore,  Sir  George  Simpson's  oldest  son  iho  is  the 
residuary  legatee  under  the  will  of  the  10th  March.  1860,  oughrti  have  bla 
called  in  by  writ  or  other  ;,rocm.     So  far  as  the  acte  of  probate  diseZTbe 

in  the  absence  of  statement  or  deeh,ration  to  the  contrary  in  L  acte  of  probaTe     ;^ 
Denon  apparentibus  et  non  existentibus,  eadem  est  ratio  /^  T 

8th.  The  last  point  calling  for  the  attention  ST  the  Oourt%4  state  of  mind 

PoUas  Lord  Kenyon  said)  look  first  to  the  act  done,  and  argue  up  frouTthat. 

"  wh  ctr  L  ev!'       '•"  '"'  I"'  "  ''^  *'^"*  '•'•'"•  "  ^•'^  rTal^L^on,  and 
«  r!L „f  !!   J  «7  c^-c^'ves  to  be  f A.  question,  namely,  whethe;  the  testator 
was.of  ^„rf  and  disposing  mind  and  understanding  when  he  made  his  will. 
This  «  ^A.  question  which  the  wisdom  of  ages  has  framed,  and  which,  asoL 
«8  tBe  question  arises  in  ConrtH  of  Jnaticc  and  iu  put  into  form,  iu 


_^_^_^     .         T— .. — — — -— -"""mmpyut  mwriorm,  m  tnuse  words 

i^put  mto  form."  1  Beck'sMed.  J«r.,  p.  840.  Agrin  it  was  said  in  Combe's 
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caso  Moore  R.  p.  j759.     "  The  same  »«;„u,ry  for  the  making  of  a  will  (agreed 

all  the  Judges  of  England  a.t  an  early  date)  is  not  at  all  times  when  the  party 

«  can  answer  to  any  thinp  withsem,  but  he  ought  to  hnve  judipnenfUo  discern 

and  to  be  of  perfect  memory,  otherwise  the  will  is  void."     "  he  ougllt  to  have 

"  a  di^omg  memory  (.aid  Lord  Uoke)  so  that  he  is  able  to  make  a  disposition, 

•  &o.       Wharton  and  Stille,  Med.  Jur.,  p.  10,  g  6;  And'spceially  in  a  case  like 

the  present  (where  the  penman  of  the  will  takes  a  pecuniary  benefit  under  it) 

the  Courts  exact  "  the  most  decisive  proof  of  the  co%>fe^e  absence  of  influence 

and  excitement,  at  tire  pi'eparation  and  makrh'g  6f  the'risslrtcd  will,  and  must 

require  unimpeachable  evidence  of  W>bla<«>ea  volition,  m,l  of  cleat  capacity 

and.i,ust  expect  it  to  be  ^^u  ^y  instructions  coping /rm  the  deceased 

himself."     Wharton  &  Stilld.  Med.  Jur/i^;  11,  §  5-Xa^  note  (i).  And  Beck 

says,  at  pagJS  852  of  the  1st.  vol.  i,f  his  Work  on  Medical  Jurisprudence,  that 

weought^not  to  be  satisfied  "  with  having  the  iftstrument  read  over  to  the  testa- 

tor,  and  obtaining  the  assent  of  the  dying  man,  but  require  him  to  dictate^ 

„  *;«  P7'«'««8  of  the  docuuient.     If  he  does  this  accurately,  there  la  no  doubt 

u  ?[      u  r"f ."  '^''^""''^  '"'"'^-    ^"  *''*  ''^*'^''  «»«»'  he  may  ^ve  assented,  al- 
.  though  he  did  not  widerstand  the  full  purport  of  the  instrument."     In  this 
connection  also,  the  djjrtinction  betweet.  the  condition  of  the  mind  which  mani- 
fests itself  by  «iamaca/  delirium  (as  Dr.  Sutherland  swears  was  the  easb  with 
Sir  George),  and  that  which  manifests  itself  by  /efthfe  delirium,  is  speoially  to 
be  kept  in  view ;  no  fever  whatever  being  proved  to  have  existed  in  Sir  Georce's 
case.     In  the  former  the  patient  recognizes  persons  and  «  things,  and  is  per- 
feotly  conscious  df  ttd  remembers  what  is  passing  around  him."     In  the  latter 
there  is  a  complete  absence  of  power  of  refeogniUon.     In  the  former  also,  the  pa- 
tient reasons,  although  incoherently.     In  the  latter  "there  is  an  wiftreafto/ifLt 
of  thereasoning  power."  In  the  former  also  the  patient  '«  hears  and  feels."  In 
the  latter  "sensation  is  greatly  impaired,  and  this  avenUe  to  the  understondine 
seemn  to  he  entirely  closed."    Ray.  Med.  Jpp.,  p.  318,  §  308.     Dean's  Med! 
Jur.,  p.  643.  1  Beck's  Med.  Jur.;  p.  800.  ■ 

The  attention  of  the  Court  is  here  called  to  the  ftct,  that  on  the  thiri^S^ 
tembcr,  between  ten.and  ^ven  o^chck  in  the  morning.  Sir  George  is  said  to^have 
signed  a  check  for,«l200,  i„  f^our  of  his  servant  James  Murray,  and  (gpcording ' 
to  Mr.  Hopkins  evidence)  to  have  "  handed  it  to  Murray  himself  with  s^me  kind 
expressions  of  his  regard  for  him."  And  when  all  the  other  checks  (includii,.. 
the  one  in  dispute  in  this  cause)  were  made  and  signed  »  early  "  on  the  mornin° 
of  tho- fourth,  Sir  George  is  reported  to  have  held  somewhat  detailed  and  auna" 
rently  rational  conversation  with  Mr.  Hopkins  on  the  subject  of  them.     As  pre-^i 

ThTk^.  tr^"'  '"*"''"■'  ^'r<^«^'g«  '•■•«.  ««««'-ding  to  all  the  medical  evidence, 
indubifbly  non  compos  mentis  at  these  particular  periods  of  time,  and  on  the 
authorities  cited  he  must  be  presumed  to  have  been  so.  •       :., 

The  appellants,  having  thus  established  an  absolute  derangemenj  of  mind  at 
th6  above  periods,  submit,  as  a  legal  proposition,  that  the  onus  profeanrfteof  a  auf-  \, 

TllZ   T3^\''[V^^^^^^^  sixth  of  September,  ison  the  respon- 
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It  now  becomes  intQresting  to  enquire  what  is  a  luoid,  iDterral  ?    Lord  Thiir 

low  said,  .n  the  case  of  The  Attorney  General  vs.  Parnther,  3  Brown's  Ch  oaJ 

p.  234,-"  By  a  perftet  interval,  I  do  not  mean  a  cooler  moment,  an  abutemen; 

of  pain  or  violence,  or  6f  a  higher  state  of  tort^re-a  mind,  relieved  from  J 

.       ce«8,ve  pressure  ;  b«t  an  interval  in  which  the  mind,  having'  throum  off  the  2 

^  ease  had  re<^vered  ,ts  general  habit."    And  on  the  same  occasion  he  added 

that  "the  evidence  m  support  of  the  allegation  of  a  Ifacid  interval,  ayter  <fe' 

rangement  of  any  period  has  been  establ,  shed,  .^hould  be  as  strona  anddenZ 

■         «'  '^'^^T'^'^'^  h.i,  as  where  the  object  of  the  proof  is  to  establish  dera^" 

'■         ^  ^'Agucsseau,i„hi8celebratedpIeadin^in'thecaseoftheAbbed'Orleanssaid- 
It  must  not  be  a  mere  diminution,  a  remission  of  the  complaint,  but  a  kind  of 
>        "  temporary  cu>;e,  an  intermi..siou  so  Nearly  marked  as  in  every  respect  to  resem 
---^"ble  the  rest orMi<Hi  of  ^alth." 

Dr.  Eeid  Hays\  "  The  mere  interruption  of  a  disorder  is  not  to  be  mistaken  for 
"  Its  cure,  or  its  W/'jna^e  conclusion."  '  , 

Dr.  Combe  says,  "  However  calm  and  rational  the  patient  may  appear  to  he 
during  the  lucid  intervals  as  they  are  called,  it  must  never  be  sfpposed  that  he 
*  18  in  perfect  possession  of  his  senres,  as  if  he  had  never  been  ill " 

And  Beck,  at  page  862  of  his  Ist  vol.  on  ^ed.  Jar.  (already  quoted)  gives  it 
as  his  opinion,  that  unless  the  patient  can  dictate  his  will  at  the  time  of  the  al- 
Jeged  lucid  intervals,  no  value  should  be  atUdhed  to  any  apparent  indications  of 
return  to  reason. 

Except  the  citation  from  Beck,  the  whole  of  the  above  quotations  are  to  be 
found  la  Ray's  Med.  Jul.  at  p.  334  .^.ej.     And  the  Court  is  further  referred    , 
to  Dean  s  Med.  Jur.,  pages  626,  521,  528  and  529,  and  especially  to  Sir  J^^, 
^         Nicholl  8  remarks  aj  reportedjir  page  529.     He  said,  "  that  where  there  is  n^f 

'  ]«^tual  recover^md  a  return  U>tho  management  of  himself  and  his  cmcerm 
.  by  the  unfortunate  individual,  the  proof  of  a  lucid  intervifl  is  extremSly  difficult. 
Attention  is  now  specially  requested  to  the  extract  already  given  from  Dr 
Sutherland's  evidence,  as  to  Sir  jSeorge's  condition  on  the  3rd  and  4tb  of  Sept " 
J860.  and  to  the  following  extracts  froaj  JWs  evidence  as  to  his  state  not  only 
dunng  the  other  periods  of  his  illness,  but  also  antecedent  thereto  — '» I  was 
"  weU  acquainted  with  the  late  Sir  George  Simpson  mentioned  in  the  pleading! 
"in  this  cause,  and  was  so  acquainted  with  him  for  about  twelve  years  preceding 
"  his  decease.     I  had  seen  and  prescr^for  Sir  George  on  occasions  previous 
«  to  his  last  illness,  one  of  these  a  case  of  congestive  apoplexy,  on  or  about  the 
"  first  of  February,  eighteen  hundred  and  sixty,  from  which  he  rapidly  recovered. 
"  Subsequently,  during  the  summer,  I  prescribed  for  Sir  George  far  syn^tom 
''  clearly  having  for  their  cause  head  disease.    I  warned  him  of  their  significa- 
'•  oance,  and  of  th<^  precautions  and  general  regimen  he  ought  to  follow  and 
"  pursue,  and  more  especially,  anticipating  some  such  attack  as  eventually  occur-\ 
"  red,  I  advised  him  never  to  drive  alone,  in  order  tb|t  he  might  have  ready  aid 
•  in  case  of  attack.     In  the  absence  of  bis  own  Wdioal  man,  on  the  first  of 
"  September,  eighteien  hundred  and  sixty,  in  the  afternoon,  I  was  summoned  to 
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"  inflammation  of  the  bruin  and  that  «/,*      i'  7'7"'e' /•"•'  ^  anticipated 

On  the  .6«,n<;of  September  I  visited  Sir  Oeo.>re  at  an  mly  hour  and  found 
^^m  to  common. bservation  better;  there  wasTevertlKWinh'^lerout 
.    and  language,,  the  evidence  that  he  was  un^er  the  influence  o>  incLie^Z^Z 

that  he  would  be  quite  well  the  hezt  daj  and  mnoking  his  cj-ar '• 

.  ■  *  *  *  ^.,     °      ^' 

•'  On  *»»«//'*.  I  visited  Sir  George,  on^e,  m  ih^  mOming,MM  found  him  m 

yr>e;y  had  had.  in  the  intervalef  my  visit,  during  the  nTht.  eXL//^ 

2-'»-«'>  he  had  again  been  utt^y  unr^nageaUeM^  foliLlf^^^^^^^^^^^ 

the  room   .ni  even  if  I  remember  right,  W  ,«„«  db/n*^/   nTlw 

A««.c»««..o»  ,r.«^re„a.-H  he  had  been  ylvY^  he  then  saiO.  the  person, 

'-'i^f^  had  been  drugged  to  death  likewise"  «»  said  that 

"On  the  «x/A   I  v.«ted  Sir  George  for  the  last  time,->'„„rf  AM  in  a  state 

4TZfsI:i'7fttT'^  -gKHWo?«.a.,  evaeuations,a<.,lS 
oy  wfiat  I  saw  m  the  bed;  he  was  evidenth  sinking  fast  and  tb-TSh^     t 

Htrongly  exp^Bssed  h.s  opiniori  to  the  contrary ;  and  this  opinion  of  thrraBrdlv    ' 
approaching  decease  I  repofte*next  morning  to  his  awn  ph yriifn  DrSl 
^  ,  who  hadjust  arrived  from  Cacou,a,  Lrmin^D^Za  Sll^f 3^ 
not  be.„  .huriy  togo  out  to  LachineXinasmuch^asSir  George  VuldbJ 
either  »n  ar..c„fo  «or.«  or  absolutely  dea^ore  he  could  reach  ^^^^^^^^^^ 

th^at'nrtZT-"?"f ""  *"*•'"*  ^^"^'^  gave  his  unqualified  opinion? 
that  at  no  tune  dunngh.8  Illness  was  Sir  GeorgeW  sound  mind.     ^. 

\h''  '^'''"^"™'^;'7»>y  «aw  Sir  Qeoige  after  D^utherland's  l«,t  visit  ind     ' 
when  the  coma  alluded  tob^Dr.  Sutherland  had  Apparently  riassed  off  a"d 
who  acknowledges  to  utter  ignUce  as  to  the  nature  J^th,  dfseTelfr  6^^^^^ 
w,«  I  bounng  under,  says,:-"  During  the  time  that  I  saw  bim  he  was  Z  no 
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.,  '"  until  within  an  hour  of  his  death.  He  Boemed  con*cioM«,  and,  although  very 
"  weak,  ho  was  capable  of  hearing  remarks  and  asking  questions."  During  the 
time  the  scene  was  being  enacted  on  the  night  ot  the  6th  of  September  ho 
"  considered  Sir  Georgo'H  mind  to  be  quite  clear.';  And,  after  stating  that  he 
did  not  know  of  what  disease  ^ir  George  died  he  added,-^"  ho  was  not  labouring 
"  under  inaanitif,  as  generally  underttood,m  uhdei'  mental  incapacitg." 

The  only  other  attendant  pfejsiciaii  was  Dr.  DeCouagne,  who  says,  that  iSir 
George,  "  from  the  morning  of  the  6th  until  #itliin  a  ebjjple  of  hours  of  liis 
"  death,  was  perfectly  conscious  jyid  had  no  more  fits."  Ho  also  states  that 
before.the  making  of  the  supposed  will  on  the  night  of  the  6th  Septembir  he 
examined  Sir  George,  at  the  request  of  Mr.  Hopkhis ;  that  the  examinatwn 
occupied  "  about  Jiijf  minutes,"  and  that  hi  found  him  pcr/ccflg  rational." 
He  also  gave  it  as  his  opinion,  *hat  "  iu  Sir  George's  case,  there  was  ^nothing 
_„"  in  his  disease,  after  the  mpniing  of  the_  fourth,  when  the  inflaflimation 
•'  had  commeiieed  to  subside.'^tft  a.  certain  extent,  to  prevent  his  havin<'  intervals 
"  of  perfect  lucidity."*       ^  ^  ".  ° 

Dr.  Workman  is  of  opiqion  with  Dr.  Sutherland .  that  there  co^'have  been 
no  lucid  interval  in  Sir  George's  case,  and,  as  his^evidenco  on  this  point,  attd  as 
containing  a  criticism  of  the  evidence  of  Drs,  Thorburu  and  DoOAiagne,  is  (to- 
say  the  least,)  extremely  important,  the  attenUve  perusal  of  his  whol*  testimony 
is  earnestly  pressed  on  the  Court.  -»  '  'a 

Dr.  Macdonnell,  on  the  other  hirnd,  differs  from  both  Drs.  Sutherland  and 
Workman,  as  to  the  existence  of  such\lucid  interval,  bift.the  attention  of  the 
Court  is  drawn  to  the  fact  thit^  he  ittaches  no  value  to  the  hallucinations  so 
much  relied  on  by  the  physicians,  ^hose  evidence  he  criticizes,  because  in  a- 
"  prominent  case  "  in  ti«  garrison,  a  person  here  bad  somewhat  similar.halluci. 
nations,  from  which  he  says  the  patient  rapidly  recovered  and  attended  to  his  ordi- 
nary avocations, '^nd  Dr.  Tuson,  Staff  Surgeon,  who  attended  the  person  who 
had  been  thus  afl^ted,  proved  the  fact  of  rapid  rteoovery,  but,  when  asked  to 
compare  that  case  with  Sir  George's,  he  says,  they  very  closely  resembled  each 
other,  "  up  tillthe  morning  of  the  sixth,  when  the  patient  (Sir  George,)  is 
"  statiBd  to  have  been  found  comatose,  the  cases  terminating  quite  difftrently ; 
"  the  one  b^  the  patient  completely  recovering  and  going  about  his  usual  avocL 
-''tionsi^d  the  other  terminating  in  coma,  and  followed  next  day  by  death." 
Dr.  TtiBon  gave  no  opinion  on  the  mental  capacity  or  otherwise  of  Sir  George. 

In  crosfrcxamination.  Dr.  Macdonnell  was  in  effect  obliged  to  admit  that  if  all 
that  Dr.  Sutherland  stated  in  respect  to  Sir  George's  case  was  true,  Sir  George 
was- nof  of  sound  mind  at  any  time  during  hi*  last  illness ;  and  that  the  anaemic 
coqdition  of  Sir  George's  brain  (which  be  conceived  to  v  have  been  his  real  .' 
mv]&Ay)  frequently  predisposes  to  the  rupiure  of  the  blood-^ssels  of  the  brain. 
And,  in  justification  of  the  opinion  expressed  in^is  examination-in-chief,  he 
explained  that  he  attached  much  value  to  Sir  George's  restored /wirer,  enabling 
him  to  sign  his  name.  But  he  added  that  if  the  left  and  not  the  right  sfdfe 
was  the  one  which  had  beeo  paralyzed  "  Jhe  evidence  of  improvement "  (in  the 
absence  of  aetual  proof  of  restoration), "  although  vaTuable,  would  not  be  so 
"^convincing."    It  is  only  necCBgary  to  nay,  that  it  is  adi 
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Irth.f  it  WM  the  te/t  8ide  which  was  Mraivwiin^  *k  ^ ~' '    — / 

kwoord  of  it8  restoration.  '  ^;   •  ^'•'^"^  •°'*  »'»«'«  »•«  no  evidence  in  (he  coiwi.trt 

m-tion  of  the  hrain.  :„dth«t  thJb^ttl^e!:  Sf  "^  ""'Z  '^'  ''''•'«'"»■ 
•ftpimon  in  the  couie  of  death  (D™.  Woim!.!  »  !?  m  '  T"  '"•"  pronounce  «,fr,  -      ^ 
it  to  cerelral  rf"«a.«, although  16^^11  ?„"/      '^'"'^""«!')  »«?»>  -ttriblte      ' 
«d  the  latter  a«<.„rf;  termhut  1^1/  ^    .''"?""'*'''^  ^««^''«'««  »'^«»%  " 
death  ;  when  it  is  also  iorne  n  S   haf^      "^.  t  '*'  *'''""  ""^  """^"^"^      ' 
10  .oy  ren.U.ion  of  the  dise^f  :t?  l^:  f  ?:^" "''""  -"^nd.ntntteat    " 
«eo««-y,  and  hpweve^  Dr.  801,2!  7       *  ^  ''"'^  amouRting  ^  c«r«  or    . 
bav.  «et  ,ith  Ltire  app^v^^hi"^^^^^^^^^^  GeprgeV .ase  „ay  pi  '* 

proved  bj,  the  results  ^hicT.  followed  Ttl  P^'"".'""'' ^'"".  ^is  prognosin  ia,     , 

from  the  ver^  beginning  of  the  ZiS^  "ot-nly     ^ 

previous;  onaeelirreslsfibid^^^^^^  ^-n.  the  summer 

m  -ueh  a  case  wa.  i„.po8sibIe  anTiLh.  ."""";  '^'  "  ^'^'''  '""'^'V  " 
"cannot  believe  that  th^dilaVJLvS^^^^^^  Workman,  that  o'le 

"  to  soundnen."  J       '     **"'  **""'?  '*«  *«rfy  was  mttoring  the  mind 

Hopkins,;are  far  more  indicative  of  «  Jr?  ''*"'"''  "«  '«''''«<''  by  Mr. 

>«aidordidontheev^i;7f[h:?tro7^ 

«on8.  he  is  said  to  have  held  conlltth-  J  J^  ''*  ^"  '''^  *"»«'  "o^^- 
cbracter  and  amounts  of  t^TitS  L!  .  'IPP"'"'*'^ '»»«oped  about  the 
"0.0  Vwhereas  on'the  latter oc^astut  harr'^'l''^""  '""«  *«  «'>  »>- 
mtion,  and  when  answered  co^  only  ^^t^^V'^'  ^'^'"''  ''^'^-^or- 
:'yes.goonV^andwas.pparcntly  wTlur^f  ^'"''''  *^P™««'"°«  »«  "^e". 
» impossible  io  compare  Jhat  is  r^latd  -^T  ""*'  "''-"«»  ''i^  ""'-e-     I 

«ion,  without  concluVthat  n^^"^"  *;:7^  ^  -  *»>e,e  different  occa- 
»«  e«.inently  more  defLve  ou^elS  JTIk "u  '"' W^'^^*''' '»  ' 
ofthe  3rdand  4th  of  September  Th!I!"^f  J*"'/*^  "••"  onlK  morning, 
tations  ofthe  violence  of  hrdiseasJbu  Z"  "?  "''^"''^'  *'»«'«'»«  •»«»'fe«^ 
e^.  sufficiently  account  for  thei  Xice  1  L"  7?""^  °'  '"'^  P'*y«««''  ?»'«" 
•iat  he  died  the  next  morning  '  ^  "^^  '*•*"  '^  F  »?>"•«  i-^^i^        ,. 

It  has  b^en  said,  that  theMecaoieB  fl.»m«»ii^  W:^-  ^  ^   -    ' 

devalue  of  the  wLlc. estaL  IHeL  r^/^'l^^ 

wnsidering  the  relations  that  had  Zl^HTl  T  ^'"^  ""'*  ^'*'"'  '«*«>°«W«.  • 
l^tees;  but   it  must  be  re^el^Jthl^^u^^T-  '^'  "^^'^  ^^^  »»>« 
«eo.^  had  already  recordj^^t^f  i^'**  '^''t  ^.'"  f  ^''"">  Pifr-S-         ' 

^7^'--ficiallyWstedinte^Si?^.S^^^^  *^of  *^« 

rHopkins.  £15,000  to  .Mrs.  Cameror  S  So^  '^  '^  ^^ne^i^ed  £m  tpMr. 

»«riage  gift),  ^00  to  the  i^rva^  ^7^^!^^^  received. by  her  a.*^ 
I  ^-ghter.  and  that  in  his  conv  JtlrwUh^MrS.  \      "'  f  00  ^Murray'. 

^■^^  wiiuf  Mai  »:^;.:^rrr£iaT.fi.i^!!  -- -^-^ 
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living  #i(ii  hiift  MuhiB  iotimato  fViend  ai  thiH^nie  just  as  he  was  during  his  last 
illness,  and  the  i^K^^t  that  of  Intimara.frieDdship,  existed  in  March  as 
well  as  iii  Scptom^BH^Oo  far  therefore  as  Ihe  legacies  to  Mr.  Hopkins,  Mr. 
CamoroQ  a^d  Jnmcs^array  are  concerned,  Sir  O^rge  had  evidently /or^oMf^ 
that  he  bad  alrea<|jribcquoath0||  anything  to^^yse  parties,  much  leas  that  ho  ha 
done  80  td  the  qzt^bt  above  niebtioned.  It 


of  the  Gth'ji^epteiui 


to  Mr.  Cameron 


l«  |giv«Si^|tp  her  h 
£ioiN^4  Qfi  the  6 


m 


th^prt 


i'i^'u 


'^t 


ife  said  that  the  intended 
not  to  bis  wife,  but,  ii».the  coi 
ins  and  Sir  George,  Jjie  latte: 
,ber  marmge^ay  ttgsm  it  bai 
ore,  that  %  l^ntenom^o'gure! 
t%  t^  the^|Bi[Ji^rson,|Sflrli^ 
au^oUIKt  on  tlle^  occasion  o)f  tbo  n|miage.'KM|^-      :'':^      v 
allon  ^  czccHsivc  generosity,  al^n'^niBe  whet^fi^cquc'^  jbf ai 
Cf  tc|it  dcta|k>d  by  cerebral  'cBmS^so  '(the  em^ul 
.^hysji^atis,  wHo  have  Jp^goui 
cud  what  Sir  Qeorg^  deeHic^tui 
'  mind,  itliii^d  upon  oil  hidMtl 

^^optcmber.     The  ap(>cli|in4i 


wM 


ree°,of  this  reasoning, 
|)y  .complicated  euse,  they  an 
lie  impulse,  of  cxceHsivo  genci 
i'ni^ch^tt^^me  as  is  often  displayed  und 


'h 


Ihq 


Versatioti'lllready  tt\VuAcd  to  betweei|AIr. 
alluded  tOi^he  f  lOQ(^'^ivcn  to  Mirft  ^raeron 
nd.    lt%  clear,  the 
September,  it  was  Qvi 
be  gave 

Tbis« 
was  aff« 
as  coi 
the  ol 
a  time 
perfect  rati 
can 

vie|ivl)f  all  t^^e 
quite  t^op|>osit4j 
thus  disj^ll^d 

elation  of  itiipxi«ut'iOfii^;<oit)|i^ccg^lly.pSoiting  cause,  and  that  no  rdi^ncQsl 
be  had^on  the'm^e  ^<^*'ijtHf  as" indicative' of  any  porticular  state  of^mitld 
^       le  wh()le  tM^l^pellants  "kiii&d^ntly  claim  a  fcvctsal  of  the  judgtQeai 
,b<jlowJ  ,"  ^    *  _.■*'_  i>    '*  I  •  ,  ■«,     -ii^j'     '" 

'iv,,  J.fg^ve, 
ifgeJSimpson  wai^  driving  to  his^Vcsidence'at  Lachin^  from  MbntretilJ! 
mf^^ttf^ckcd  by  a  fit  uiii^er  tho  efilgct  of  which  he  was  carried,  ih'ttf  )i|k| 
(i  ^Btate  of  .insensibility.    Thfr,''i>e»dent  physician  at  Laohilte,  Do^ 
tor  De0du^Ai9«  who  bad  already  attended  him,  wufa  immediately  in  attendaoQe, 
and  coQtiniu^  with  him  until  bisdeatth  on  tli6  tth.  Dr.' Sutherland,  of  Montreal, 
wi^jy^jw  <K^e<Q|  iui^atid  liUended  Upoi^  him  un^  the  6th,  as  consulting  physioian.; 
h^wN  0^it»^<^il^liit.y  disappeared,  ib  the ^dlternpon  of  thie  day  of  the  attaw,' 
litit  Sik  O^ic^e'died  oq  tb«  following  Tth,  in''  the  forenoon.    During  his  illn^  I 
baling  ^oi!jie*jfully  aware  of  the  fatal  resi^It'of  the  disease,  be  expressed  |iii(^^[t|| 
dc^t^  l»i|(^|!;i  lii^  I^i^tiiig  good  will  and  kindnesd  to  his  servant  and  to  sbmi^  || 
of  his  friei^i'on  Ihe;  3rd  ^e  directed  'i  check  for  £300  to  be  drawn  in  fa#ir 
of  his  s^ryanti  which  he  signed  aqd  himself  gave  to  him,  accompanied  wl|h  some  \ 
kindimgrStf.'   dn  the  following  day,  the  4th,  be  also' directed  other  checks  for 
diff<brent%uoajira  to  be  drawn  in  favour  of  the  respondl^tjind  otl^r  persons,  wt)i< 
he  then  jindthere  signed,  and  of  which  on  the  6^}ie  desired  his  pf  ivate  secre 
in  the /j(»esence'  of  witnesses^  to  make  a  memprtilidain  in  wriUng  as  of  his 
beqi^ts,'  na^e]y,  qf  the  amounts  idAjhlie  bad  given  by  the  dieck^xdlefn 
whicn*w<ere  ^ve^ally  rea^  oyer.. to  ^fflj^ctail  fcojqi  the  memoranda 
and  there  aoicnowledged  and  oppi^BiP  ^y  bim.* 
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M   Vm*^  ^TT"^  "^  ^"^  '*•'*•  '*•"'*  ^'  •'•'*  ''•'PO'^  of  chiefly  .mohg^ 

hi.  oh.  dren  bjr  hw  l»«t  will,  dated-  the  iOth  of  March,  1860,  prob.i  wherSf 

mduly  granted  on  the  following  6lh  of  November,  and  in  which  la.t  wHl  the 

ii^nta  we  aiSpointed  hia  teatamentary  Mcoutora ;  they  accepted  the  oflloe 

nnae  to  act  as  auoh.  ' 

llrnwn  on  the  4th  remained  in  the  poMession  of  Mr.  Hopltina  until 
y^^ath,  and  also  thenceforward  for  some  time  as  agent  of  tho 
m  in|de  fully  aware  of  their  eiistence,  and  how  they  had  been 
t«    ,r     -^^^"^  notgointothemventoryofthe  estate,  but  remained  jnhia/ 
'^A^7'ST\  ."  '^^'  '^''^''^'  subject  toatter  of  this  contention,  wasd^ 
"   1  f .  kW"''    ''^  "  suchngont  by  the  respondent;  and  the  executors^. 
'.■^liS^^  *0'  decide  whether  he  held  it  for  the  estate  or  for  the  respon- 
leterffimed^in  fuvoiir  of  the  ^tter,  and  gave  it  up  to  him  because  it  had 
KiiE'''F^k  against' and  passed  from  tho  estate. 

"tgprai''  October,  1861,  probate  was  granted  of  the  said  memorfndum  of 
.l«j^fl6t8d^Vn  up  by  Mr.  Hopk^s  as  stated  above,  as  acodioil  to  Sir  Geonre's. 
will,  and  the  check  having  been  refused  payment  by  the  executors  aforesaid,  this 
>aotion  was  instituted  against  them  for  the  recoveiy  of  itsamount 
^uVl  '^*"»^f''*"'  "«*«  «"*  ">«  «»»««  of  action  under  four  different  counts :  Ist  ' 
that  the  check  was  a  don  manuel,  a  gift  from  the  deceased  to  the  respondent,  left 
with  Mr.  Hopkins  by  Sir  George,  to  bo  delivered  to  the  donee  ;  2nd.  thit  it 
was  a  don  manuel  conarmed  by  the  approval  of  the  deceased  by  the  subsequent 
memorantium ;  3rd,  that  the  drawing  and  delivery  of  the  check,  followed  bv  the 
making  of  the  bequests  by  writing  the  same  in  the  memoranduu^  aforesaid  was 
a  confirmation  of  them,  and  of  which  bequests  probate  wasgranted  on  the  Uth 
October,  1861  ;  4th,  that  the  bequests  were  a  codicil  to  the  will,  and  probate  of 
that  qpdi?il  was  granted  at  Montreal.  ^ 

To  this  action  the  appellants  pleaded  : 

;<«  That  on  the  said  fourth  day  of  September,  I860,  the  said  Sir  GeorRo 
bimpson  was  labouring  under  disease  of  the  brain,  with  which  he  had  been  some 
tim*  previously  attacked,  aniof%bich  he  died  on  the  seventh  day  of  September.    - 

'^That  the  said  Sii^Oeorge  Simpsotfwls  M/^n  the  ^aid  fourth  day  of  Seb- 
tember,  1860,  "  of  sound  and  disposing  mind,  memory  and  understanding,"  aa 
IS  pretended^  and  alleged  in  said  declaration ;  but,  on  the  iontraiy,  was,  throu-b. 
out  the  whole  of  that  day,  and  for  some  time  previously  had  been,  and,  from 
that  day  until  his  decease  continued  to  be,  of  unsound  blind,  memory  and  un- 
derstanding, and  wholly  incapable* "in  law  of  contraeting  ^r  of  disposing  by  last 
wUl  and  testament,,  or  otherwise  ;  ..'.t^     '"-'r  SjLm^:^^ 

"  that,  moreover:  at  the  tiin^l((l^lai*&I*...ij.M^:j.i^Ij *  ^ 


Oolrlle  et  ■!, 

•Dd 

R«r.  Jobs 
Jlanagaa. 


Jal,^oreoveri  at  the  time^M!rp,t«ifldePei^dum  of  bequests 
pn^orts  to  bear  date,  the  said,  ^-^eoi^e  Simpson  fc  n|  hi  full  po^ioa 
optfstiiental  faculties,  an«  Abound  and  dtfpwing  mind,  membry'jind  runder-  *H 
standing '  as  pretehded  and'i&eged  in  saidTdlsIaration ;  Dud  on  S  con^L*  ^ 
was,  a|d  for  some  time  previously  had  ^n,  and  ft«m  that  time  until  Ite  - 
decease  continued  tj»be,  of  unsound  mind,  and  wholly  incapable,  In  hiw,  of  CQa-'" 


llBg  bjT  laHt  will  and  testamont)  Of  otherwiflfc^ 
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The  real  issue  then  ift  this  oeuae.is  Ihe  ineepMity  of  the  deoeued  to  "nuke 
the  bequest  or  disponition  in  oontroverray,,  either  ua>iloaation  or  u  a  legacy  by 
reaflonof  his  alleged  continued  mental  'alienatiob^turinli;;  the  entire  period  of  his 
illnew,  from  his  first  attnck'oi}  the  first  ofSifpteniber,  until  the  termination  of  his 
malady,  by  his  death  on  7th  of  the  same  month. 

It  must 'be  premined  that  at  the  time  of  his  %ttaok  Sir  George  was"  in  hit 
natural  nermal  atat«  of  sanity,  and°  in  the  full  legal  enjoymnnt  of  his  eivil 
rights;  he  was  integer ^tui,  and  had  the  entire  full  capacity  of  dispoHingofhia 
property- at^d  estate  either  by  donation  or  by  last  will,  as  he  might  think  proper. 
Thib  oapaoity,  vhioh  in  all  men  not  formally  and'judieially  interdieted  from  its 
exercise,  is  indisputable,  is  the  general  rule  and  principle  of  our  law,  but  it  is 
subject  nevorthclefla  to  diaqualificafions  which  are  exceptions  to  that  general  rule, 
and  which,  under  certain  states  ofmind^  impede  and  even  prevent  its  exercise  al-. 
together ;  these  aft  called  incapacities,  and  are  either  relative  or  absolute.  It  is 
^with|ho  relative^incapficitiofl  that  we  are  oallSd  upon  to"  dkal  in  this  cause,  M 
-"W^,  if  present,  they  would  prevent  any  valid  dispceition  of  property  by  the  dis- 
ponent during  their  cxistencf ;  they  are  toehniOatly  known  as  incapacities  of  fact, 
and  apply  to  all  donations  whether  inter  vivos  or  4;at«ia  mortis,  as  well  to 
lq;acies  as  to  bequests  by  will.  The  chief  of  these  projoeed  from  mental  allfenation, 
that  is,  the  condition  of  not  being  sain  d'espnt,  or,  as  forcibly  expressed  in  the 
words  of  the  292nd  Art.  of  the  Custonj  of  Paris,  as  the  st«te  of  unepersome  non 
saine  d'entendement."  "^  .  ■      ., 

To  constitute  the  mental  sanity  required  by  the  law,  two  conditions  are 
essential :  the  firat,  Intelligence  or  the  power  to  uitderstand  andJinow  ^e  njitjire 
and  character  ;pf  the  act  to  b^  done,  and  theaccQud,  Tblition  orthepoworof  wUKng 
to  do  the  act  and  of  manifesting  that  will.  '    \ 

It  may  be  stated  in  limine  that  no  imputation  is^cast  upon  the  bequests' so 
made  by  the  deceased  by  reason  of  suggestion  or  influence  practiced  upon  him 
for  the  purpose  of  inducing  him  to  make  them :  the  objection  is  simply  his  men- 
tal alienation  and  want  of  disposing  mind  at  the  times  in  controversy. 
^    The  ciroumstoifces  relating  to  or  connected  with,  the  doing  of  aq  aofare^, 
necessarily  and  altogether  mattere  of  fact,  and  hence  arises  the  (Juestioit,  had  the 
disposing  •pci'son  sufficient  intelligence  and  will   to  make  the  disposition  ?    If 
«  condition  of  positive  imbecility,  folly  or  madcnss  be  established  as  present  at 
the  time  of  the  disposition,  or  in  other  words  if  a  state  of  mental  alien  jion  then 
existed,  it  is  plain  that  the  answer  would  be  in  the  negative.    It  is  indifferent- 
what  demonination  p^ijhological  science  may  give  to  thg  mental  affection,^  or 
"whether  it  is  termed  lolly,  n^adnesfl  or  fury  by, physicians,  the  nomenclature  given 
to  the  mere  disease  is  of  no  ^ment,  but  it  is  important  in  a  legal  point  of 
view  that  its  extent  and  power  should  be  judicially  appreciated  by^oojiirts  of  jos-"^ 
tioe.     Judicial  respect-is  doubtless  due  to  the  teachings  of  medical  science  and  "" 
io  the  researches  an^  discoveries  of  its  interpreters  and  professors,  which  are  80». 
frequently  brought  forward  h|  controversies  of  this  description s1>ut  Judges  are 
■charged  toestimste  ^d  appreciate  the  reasonings  and  inferences  of  psychology  " 
«nd  medicine  from  tfteifpwo  legal  and  judicial  point  of  view,  as  well  iu  re^)ect 
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da.1  which  i.  .ubmltfed  to  them  forthair  de^i^L  ^T""^""^ ""^  '     "         " 

c»l  <«*Doe  ia  aot  woro  positive  .„.!  J„P  Tim  \I  ^* '"  *^^^!^^ioo.  Medi. 

-otXua  that  perfect  ^^^^"yj^^^^^  "d  iti.  ' 

medical  practitioa^r,.     "  W^AMdJ^lJ^l^  ^^  ""'  *''"^"  P"*^'"  •"oi'Kpi 
-till  rc.,uiri„«  an  anawer  i!    t  Xy  J tefl^J^^^^^  ''"^"^  "  ?'  *  ^-"- 

i»  theconflioting  and  ItraTZy  opintn^Sd  h"  ^^  ««»'«'Xexe™pnfied  . 

pouBdod  with  very  peremptory  ^rtrrnr    ''T""" '''"*"*«' '""^P"'-    '   ' 
h.vc4,een  ex«u.i,.«d  in  thLcie  ^  '^"  ""'"^  "?*««»  witae«K« Jlfao      ' 

jWice  in  caL  ;f  thirdlr  l7  LTir'^''T  '"  '''^  "d.iniatration  of 

ticulareiZSS^ct^^^^^^  '^ 

,    "tained  o,  lost  the  inteS^S^'r''^"'^*  ^^^^r^miue  whether  he  had 
disposition  of  his  propertr mTtr^"""'^;'^  *"  """'''^  »"•«  »«  effect  a  valid 

depHvcd  of  .ind/;„r^rt;rr  :^::^rs^ 

common  hiw  writere,  waa  he  insemd  or  fnu     ^^  1' •  . '      "**  '■"gnage  of  our 
'>o  various  phe.omJnaofi:tr;:rdlZ^::;^^^^  V 

j-uNnd,e^poraryZ:?i::s^:i:i:^^^^^ 

lH»cau«,  the  existence  t,f  sufficient  intfe^ri^rnf  s^  ?  ^hedisposition^as  made, 
^  '^  i*,  i«d  which  of  itTlf  s  t  wf  oJ  rit-  /"  ''T*  "''  *•'*'  *•""'  «f 
tabliaVdj  hence  the  derafigeme^t  of  tZt^II  f  T.  '  .""'*  '^  ^'"''"  <«'''»  *»■ 
W^  only  the  ^Wntar^ru  t  of  ifk„^^^^^^^^^^^^  '"f  "  ^'•°''  ■"'«'*  P«">- 
oauae  that  temporary  mentalTlTJ^K  ^  *  ?^''"""''  ^^"^  •""*«''««'  «>«y 

•to  the  exercise'l^f  thel^in7"^f;l^;t'r^^        •"•  *''^*-'"*"*  *•>«  »'"« 
^^  madness.     V.nk.  ,^^7:}^^^^^^!^^ ^^^ 

rnente  capt^eo  tempore  testamentu^ -^J"  Jf^i^,  -5f«*^- 
faoereposB.  But  it  ia  «an»ll,rL,^  ♦!.  i    ^  \     '"^'Potev.    h.  17  §  qui  testam 

Pms  qui  testamentum  faint  inteZifTTl:-  '^"'  '"''''"f '  *•''«  '«»»- 

e3^"  Labeo  ],.  2  §  qui  t^U  £1^- ''  T  'T"^'  '"^^''"  '"^'^enUa 

4*  resprit,  dWla  cawo^Srieuii  ^^^°^ 

fore  a  bodUy  malady  m^.  uZ^jfftK   :!^'-    .  ^T"''  *'^«"  »'"«'«- 

^  da  not  tak€t  away  his  mental  saS^lPtK  ♦        from  validly  dwposing,  if  it 
wch  to  th^eitJZrt  pSd  Tf  2      )  .  ^"K^"''  '^  ««'*«"ti<"»  may  even 
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The  onndUlon,  thorafbre,  of  Um  dlnpoaeiit  «l  th«  time^or  mnkinf^  the  diiipnei. 
tion  is  all  ituportaut,  and  it  U  luoreovar  one  or  (tat,  to  bo  (wtnbluhed  bj  eTidenoe, 
and  therefore  the  quention  ariaea  apon  whom  the  obi igatioa  aliould  fall  ormakiitg 
ihat  proof?  It  ia  authoritatively  hi|ilM9NHnLt'>**^  >t  fall«»apoa  the  party 
alleging  the  iniwnity,  not  alone  ^M||fPIMH9^^^  /"^t  of  the  then  pn^nent 
iiiaanity,  but  alao  beoauM  he  nOwMlllMirlmt  ia  aontrury  to  the  pruaump- 
tiona  4)f  oalure  and  of  la«|4m|mh  hold  •  that  man  in  gon^r*!  i*  <o(  no* 
jiiind,  and  that  madncM  ie  an  j£mident,  an  exocptien.  Upon  thin  part  of  thooaao 
the  following  oitation  fronl  Duilua,  J uriap.  U^q^ral  du  K^uuino  V o,  DiapoHitiont 
Mntrevifa,  p.  20&,  ia  applieatblu  and  appropriate :  "  Lee  t|ibiu|attx  o'adiuettent 
"qu'aveo  oirooftapeotioo,  ta  preiive  de  la  d^uenoe^<4||jM|Ml^^^^t  e|t||Miw«-< 
"  aion  do  HOD  i^tat :  lioa  deuiundeit  d'annultaii<)iyp«)ur  oauMtde  d^iiicno(}  doivunt^ 
**  fitre  appuydos  sur  |^  fuitu  pr<$aia  ct  nettotnufn  urticul«$M.  'Lch  iuu)i;i»trata  no  l«i 
*'  roooanaiaaent  cogiJ^iMnoluanta,  que  |(>rBqu*ila  oontionnenl  uno  ddnionatrotion 


"  oomplAto..    Ji 
"  iiicapaoit<S. '' 
The  evideni 
aoD,  when  he 
he  made  the  obfi<4t  tl 


prooodent  par  induction,  paroeXqu'il  s'agit  d'liae 


.   i 


t 
/> 


,  "   -ii" 


establish  the  alleged  insanity  of  ShsQeorge  Simp- 
Enowledged  bis  diKpositioo  in  this  ease,  napiely,  whoa 
present  object  of  contestation,  and  when  ho  reoogniuid 
and  assented  fi>  the  meuior^pdum  of  bequostb  containing  that  phcolc,  must  poa- 
aess  the  requisites  of  legal  tefltimony,  liable  of  oourso  to  be  controverted  by  con- 
dieting  legal  testiiCony^  and  |u|ject  also  to  be  considore^nd  examined  not  iiKa 
Aiediottl  but  in^  legal  nuinnor,  and  according  to  the  distinctions  and  disortini' 
nations  of  taw.  The  cvideaoo  adduced  by  tha appellants,  dofundunts,  upon  the. 
point  «f  Sir  ^j|Ki^'"  insaail|^pt  tlte'^period  in  question,  is  confifl^d  to  the  tes- 
tiniony>of  two  pnybialMnMj^ — 0^.  Batberlqnd,  who  was  in  occasiooal  attendance 
upon  the  deceased  during'hia  jllnosa,  as  consulting  physician,  and  ))octor  Work- 
man, the  Hupcrintendcnt  of  the  In^e  Allium  at  Toronto,  as  tliat  of  an  expert 
in  onses  of  insanity,  wjio  did  not  see  Sif  ^'-'oj^  %,  all,'  and  who,  waa  oakeii  to  > 

;, express  bis  opinion,  upon  an.  lamination  of  a  partljif  the  addu(!|d  tcatimody~ 
submitted  to  him.  The  testiitionj^^  the  jfbrmer  is  the  only  ^ircct.jpvidence  io 
support  of  the  appellants'  piea^  ano^KidepcMmon  .«hew|%hut'  his  of^ortunjties 

.^f  personal  communication  with   tEe  deceitsed   wdre  few  and   limited.     Sir 
Qcorg«^at$  brdught  Iro^o  i^ytafeHTOh-^bput^oon  on  the  first  September'^  tlie  I'" 
witness  roaohe(}|^im  sod^e  th rw Jioui iflRff^liad  contihu^^n  attbhduiHpTor  an  ^ 

v;^ur.  Eacly  on  the mopttig of  ihei!nd,  hi^^isit  lusted ^or-fifttita  or  l^i^epiy  iftiuutjjgt^i 
On  each  o^,^' mornrngs  of  Ijbe  Si^"  wa^  4t|i,' iH'Similar  vi|itJ|['  equal  doratioo,  ' 
and*  a  late„<!T6ning  visitW  twcatyifiso  minufcson  eao^gf ..wKI  da j*^  aqd  an  early 
morning  visit  of  ti  few  minutcu  op  each  ^  the  5ti^JMH6t|i  yisi  did<no^ attend  on 
the  ^tb,  the;  'darof  Sir  Q^iyrgo's  dea^.'  Now,.  iMPrng'Ae  firsC  day  w%n  hs 
euys  Sir  Oee^ll|(ru8  iltlonidble;  iMid  ma  -fj^it  rea^wl  to  in  hour,  and_th«  6tb, 
'  ^  ^Si,tOf^\iik\  t^r  QGorgd  was  iq,  a  state  of  comtf  or^iitter  stupor,  the  attend- 
ance of  tnewitn^  oltogethereZtended  to  about  thr«e  hours.  '  It  is  not  intended 

'to^qil§$t%"  the  kliffi<}icney  9f  the  time  g^v^q;  but  merely  to  sh^w  the  limited 
periods  for  personsl  eommunio&llon  with  the  deceased.  •'  During  all  the  otiter 
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ri  "««  w  mil,  wHnciwi  aro  tlioMo  krnii..».t  r  •  .  "•»  John 

-««.e.«.  the  fried,  «„.,  the  J  Z,    f  1  iT    ,  ^  ""  *""»""•'••"*•  *'"'     ""'••"• 

jeaw  *t  tunc  of  hi.  n«j,j„  mil      u      r     ''"^^"^^^^^ 

upwardtof  twenty flC^rH.n„fT'        '  ""''''""''  '"'' ^"'"^  «>on,t,.rrfo? 

t«r  wlf,o  reached  hin.  li^™  T  .root    in  fhl    i  '  •''"' "'"  '"''"'  •-•••l""Kft-  ■ 

with^in.  until  ho  died.     The  Zwll  ^  i^  o"v^  """''"«  "'"  "'«  ^'h,  a"d  wL 

tl«>  4th ;  and  Dr.  Tl3r„  hi.  IV^^  .?'"•''""'*'■  ''"^^ 

wf  ne««e«  th«t  the  re«p<«,de„t  h„a  1!    L:   1';'!  '"♦'     '*  '•  ''-'»  thc«o 
^  Jn  evia..ce  t^rein  that  the  U^Z^yJ^Z^^TV  "'  ''  '*  "'"'  ^"^      ^    ^       * 
•"^'^•"»«'^JTil^o«tin.o„yofthi«Sl^;^^^  # 

-<J  qOmmunioation  Juu  fl.^  deoeltd  f  ^e  nT;  "  ^'  '""  '"'""""'  ''^-"'"•- 
t'on.  of  otho™  which  he  «ets  out  1  hi  del ^  'T'"  ""'  "'''"""""<«'• 
i*^nioa  „p„u  the  nature  af  t .«  d'll'^  '"'  Z^  "'  '''"  P-'-'^""' 
«Pao.ty  of  th^i^nent  during  ll  itrV  ,  r'  "''^'*'  "P""  '''«  -"*"'  " 
from  the  ovidon6»^IXwtor  Suftr  F  .  '^"''j'  "'"'•""ont  wa«  prepared 
with  tbatof  the  aiuet'lw^^^^^^^^  X 

•uffico  to  detail  tHcrji  thoTf^'"^^^ 

,  the  deceased,  hla/sa  j|kd  d^  Jri:"""'  '"'"""""'  "»^  '-«"^'« 
f  7.  by  the  witn^-.S:*  J|«:  ^'»J-^^^^^^^^         -  ^-^3  fro!  d^  to 
«Jeo.d«d  upon  the  facta  In  eyido^Kot l!"         .  ^  "^T'^'  '^' '««"«  '«  ^  be 
Alth?,ugh.  consideration  Is  dTeTriCtror'^"''^^ 

"not  be  aUWed„ece8«.rilyan5ar«ltrvocrr.^ '•"•''•  "P'"'"-.  they        .         ^      1 
Brin«vK„»i. ,        ■'^<'"      "'"'^""'^v  to  control  judcml  *!««!.!«.„     i^r.    "^ 


cannot  be  a_ 
wer  may  bo 
of  »  palient'8 


•»rcd  necessarily  and  absltelv  «   '  ^^ ,  °' .^  """'•  opinion,,  they 

the  experience' f  tl  pSL'71"'  J"^-"'  ^"-"'o".    What! 

■     .  -  Physic'al'sufferinir  a^^  I^    K  "'"""'  °'  ^'^"^o  or  period 

/P-r  *"'^^^^«'^"-.  bu^^^^^^^^  T'"  l^^cbologicaUr  meS 

>d.1s  continuance,  and  as  the7a^         eld  ZZrTr.  ''  '''  '''^^ 

f ,  of  the.d.8po8itioD  ;  and  therefore  it  Is  that!  T?        ''^''"*'*^  "*  themaking 

(    f-ts.  it  „.„at  be  upon  the  adducei  e  Idel'f  tf^  ZT'  '""^  "^PP^^"^  ^« 

must  be  adjudged,  and  from  a  le^id  ""T.     T .     *  '"^^  '^*"'  «  *»»"  ««««« 

I      me  facts  then  shewn  in  *K:         '  .  "     *  °'^'°*'  P°»°'  of  view. 

order,  buewill  not  pre^ntly  1 3  to  Ive  tW  ' ''^  V"'  be  ««t  down  la 
•o^^e  open  to  the  partleffor  ml  „ aTlon      Th"°       '''''  ^"''  ''"'  "'"  «f 
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,  no«n  on  iho  flrnt  of  R«'p««nib«r,  wliwli  prodiiwl  tniu(N)rarj  iniMinMlitiUy.     Tlw 
alliiok  mibNiilud  in  the aflurnuoii,  tind  UoutorHutlierliiiid  dircotcd  Mr.  liopkiimto 
inforiii  Sir  (iuorKo*  oliildrai,  tli«n  at  Toruiito,  "  not  toeoiiM  to  him.  Unit  No  ww 
better."     Toward*  tho  evimliiK  Hir  OnorKo  beoRiuo  nvnniblo  nnd  iipoko  rationnilj 
and  thcnro  continued  to  improve,  mt  that  Doctor  Hiitliorlund  touiid  him  «<irly  in 
tlio  nioininKoi'  tlio  2iid  "  lo  ooiiimon  obiturvation  buttur,  oluioriul  and  \^ny,  AmUt- 
"  inK  that  lio  would  bo  wi<ll  ttvniorrow,  indiffonnit  as  to  hi«  atato  and  imiuliing  a 
"  oigitr."  Doclor  iKtCounKntt,  lii* oUw^lttondiint,  pronounocN him  lolul/y  nutirimn 
all  thiit  diiy  ;  und  Mr.  lIopkiiiH  IVum  th«  ^«rly  morning,  iuund  him  couuulfir^Hf, 
with  hl»  miitif  quite  v/pn;  ouit  aiixiout  lo  amutrl»  on  bu$inr»$  »uttjtit'l»,  which 
Mr.  ilopkina  di^Mundud  liim  i'roni  doing,  and  oontoittcd  himiwlf  with  rc|i«nting 
to  him  (lio  Hubxtanco  oF  n  numliur  of  IcttorH  which  be  in<|uirod  about.     Titiii 
■tutu  of  conw.'ioUfOi(!«H  itMd  ruimon  continued  during  thut  niglit,  und  luHtud  until 
toward**  the  ul'ternoou  of  tho  3rd.     Upon  Mr.  ilopkliui'^  oorly  moriiiag  Viait  very  . 
sjiortly  after  Doctor  Huthcrlund'H  departure  that  morning,  Sir  (Idorgo  appeared  to 
lljo  better,  but  "  wuh  impreMuul  witli  tho  bolief,  in  conHcqiionoo  orooiiicthing  Dr. 
"  Suthorlmid  hnd  wiid  to  liim,  (liat  bin  ouhc  wnn  more  hcpiouh  tlinn  had  been 
"  roppoHud."     He  Uien  made  particular  inquiry  about  the  letters  rcooived  by  that 
moming'H  mail,  the  Hubiitanoo  of  which  wqh  repeated  to  him  by  Mr.  tfopkins. 
AraongHt  them  wum  one  from  General  Drude,  reH{)Coting  some  horns  Sir  GeoFife 
had  given  the  I'rince  of  Wales,     i^ir  George  tlierovpon  niontioned  which  hoHis 
ho  wiHhcd  to  bo  puokcd  and  forwarded  to  the  Prince,  and  begged  thttt  motter  to 
■•''  bo  nttend(!d  to  immcdintely.    Another  matter  he  «poke  about  was  •  pending  Huit 
between  tlie  Kbbwvak)  Coinpuity,  for  whom  he  acted  as  attorney,  and  tho  Ottnwa 
and  FroHcott  Uaiiway  Company ;  ho  begged  Mr.  Hopkins  to  write  to  the  Kbbw- 
vale  Compiktiy,  stilting  that,  as  he  could  rtot  now  act  as  Ucc^iver^hC  would 
rccomniend  Mr.  lliirris,  of  Ottawa,  tin  thut  office.     IIo  next  naked  whore  his 
'     will  wiiri  ?  Upon  being  informod  that  one  copy  waH  in  tho  safe  (then  at  the  Hud- 
son's Bay  IIouHo)  tind  u  duplipato  was  at  tlio  Bunk  of  British  North  America, 
in  Montreul;  ho  replied,  "  Quite,  right — bo  sure  you  send  the  copyf  here  to  Mr. 
"  Finlnyson  "—(one  of  tho  defendants.') 

BetweoD  10  and  11  of  -the  samo  morning  ho  expressed'  his  dwtro  to  do 

-   something  for  his  faitliful  servant,  James  Murray.     Mr.  Hopkins  stated  be 

thought   Murray  was  perfectly  eatisfiod,   and   not  to  trouble  himself  upon 

•uoh  matters;   ho  persisted,  hoWever,  attd  requested  Mr.   Hopkins  to  go  to 

the  offiee  and  draw  out  a  ohcque   in   Murray's   favour,  for  three  hundred 

pounds,  and  to  bring  it  fo  him  for  'Bigpitjxie.      This  was  done,  aod  after 

the  cheque  was  signed,  it  was  eut  from  the.Chcquo  Book,  and  Sir  George  bnnded 

'  it  to  Murray  himself,  saying  "tborois^  present  for  you — ^you  did  not  think  that 

"you  were  going  to  lose  me  so  soon — had  I  lived,  lopgor,  it  would  have  been 

"  better  for  you.   I  want  you  to  remain  at  my  place," — meaning  the  Island.  Ife 

the  afternoon  of  the  3rd,  he  became  delirious,  but  by  the  morning  dawn  of  tfie 

4th  he  was  again  bettor,  and  gradually  recovered  his  oonsciousneas  and  was  able 

to  oonverse  and  speak  rationally.    During  the  night,'  ^rom  the  Srd  to  tbe  4tb, 

Mr.  MoKenzie,  whose  bedroom  adjoined  Sir  George's^  says,  that  he  was  up  and 

down  with  him  the  whole  night,  and  whqn  he  wanted  anythiB||  he  called  him 
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*u™.,,  «.M  Mr;.t::;^:r.  ;;;:z::r.;,:  ;r;r:r^"'- 

"ir,  todocdve„.o.ith  •■opcHof  reel  ;-li;:^\ '^^^^^^^^^^^  -'^ 

«rg«d  delay,  at  alJ >ve„t»,  but  Sir  oLco  ^d     •  t  "'     '^ 

"  beaide^  what  «  the  ««e  if  delay  ?  S„  hi„  7  "."  """""  '""»■- 

'^  hava  on  my  mind  "     A»  Mr  Ilnl  '"^ ''"""'  *"  *'»"''  ''»«'  ^ 

;;  inquiry  r«,pecti„g  HIh  oo^ditipn.  k.  I^.,  t    t  ho      id  tTfne  -TT     T'"" 

I  have  koawn  htm  a  very  long  time,  and  ul^.y.  eHtcan.cd  him  •  TZh  now..' 
.how  n,y  regard  by  making  him  a  prc«.„t  o?five  thousand  doLr-     I  h„H 

«  thinThfl  .^;-*^'''"^''*'««l'«^^  uaeful  to  me,«„d  mo«t  discreet  inevory- 

'•  thing  liblSris!Tv  ^""""'  T'  ^'4#''"dered  Jdoing'the 
u>ing  liberally  ?  I  said  rt  wob  more  than  liberally  Ww  very  wneromi  Rj! 
George  Bajd,  '  I  am  glad  to  hear  it ;  that  is  what  I  sJ^^Id  wL^  Tto  Jtf  ' 
Cameron,  hb.  son-in-law,  he  soon  after  said  '  There  ikrL.Z  r    •  i.      I' 

--^ma^7    rrephed,  four  t|,tt«ndj  Sir  George  jjaid. '  You  mean  doll.™ ? 
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■■■  .^to<w\(ipb  I  ropliod  in  the  hffirinativc.  (  Ilo  a**kod  if  T  thought  thiit  would  be 
••  a. proper  mini  to  c;ivo  Ciiuioron  ;.  I  stated  that  I  tliou<;ht  it  liberal,  but  that  it 
"  lUii^lit  bo  better,  to  av'oid  unpltasantnosfi,  to  put»  Cameron  and  MeKcnzio  on  the 
••  same  footiup;.  Sir  George  said,  '  You  are  quite  ri|xht,  make  them  both  five 
"  thousand  dollar;)!,  and  yourself  tlio  same.'  lie  soon  afterwards  added, 
"  'Wo  arc  very  old  friends,  few  people  have  been  so  much  Vgethor,  and  have. 

■  "got  on  "so  weFl;  I  am  indebted  to  you  for  long,  useful  and  kind  fcrviccs — 
"  it  w  very 'hard  to  have  to  part  now;'  he  shook  my  hand,  <and  turned  his 
'•  head  away,  api>arciitly^  muoh  affected.".  About  mid  day  of  the  samoyday,  the 
4th,  Mr.  Hopkins  tectifics  he  had  furtlier  conversation  on  business Jwitii  Sir 
(loorjit^  at  his  rcfjUest ;  "  he  gave  me  instructions  upon  several  points,  amonj|jt 

"  othirs,  tliiit  .Jamcp  Mufrny  and  his  family  should  remain  at  Islo  Dorval — 
•'.also    respecting 'the  transmisHion.  of  his    will  to  England.      Ho   then  said, 
**  after  a  considerable  pause,  *  You  will  write  tQ  the  Company,  saying  1  hava- 
"Heft  the, business  of  tbis    cstabjishmcnt  ip  your  charge— McKenzio  will  go" 
"to  the  Ottawa,  as  already    airranged.'      Before  I  loft  hinni,  %io^scnt  farewell 

'"  messages- to    my  wife   and   sister,  regretting  he   had   8ec»  so' Irttle   of  ther 

i  <'  latter  (she  had  Jately  arrived  from  England),  and  also  to  some  of  tlio  mcjnbers  . 
"  of  my /amiiy  in  England,  specifying  them  by;  name."  About  one  o'clock  of  the 
4th,  the  Rev:  'Mr.  Simpson  attended  Sir  George  officially,  and  (Altered  upon    ' 
religious  conversation  with  him.  Ho  testifies  that  Sir  George  was  quite  sensible 
df  the  dangerVtiis  nature  of  the  last  illness,  and  though  he  soort  got  tired  h)}<8pokc  „ 
distinctly  and  '^rationally  ;  and  Mrs.  Cameron  adds  that  it  was  some  hours  after 
their  arrival  £li;it  m6niin'g  tliat  ^ii'  George  firsj)f.became  unconscious,  and  he  was 

rso  at  ihtervijls  throuj^hout  tlic  reniaindcr  of  tjvs  day.''  By  six  of  the  next  morning, 
the  5th, ^ir  George  Was  better!  hcjwas  very.calm  all  that  day,  and  passed  a  quiet 
night  with  Itis  mind  perfectly  clear,"4nd  had  no  more  fits  after  that..  Hl^  «on- 
sciousndss  ancLcleSrness  of  mi^  continued,  through  the  following  day  and  night, 
tte'  6th,  and  fte  _was  scnsibje  until  within  'an  hour  Or  two  of  his  death  at  about*  ' 

■  eleven  of  tlio  next  njorning.  the  7th.  Doctor  Suthccland  says  of  his  last  visit  early 
jn  the  morning  of  the  6th,  that  he  had  no  conversatien^with  Sif  George,  that  ho 
was  in  a  state  <Qf  coma,  which  he  fexplaius  as  that  of  utter  stUpdr,^  but  his  tes- 
timony of  this  day,  is -liistinctly  contradicted  by  Mr.  Cameron  and  Mr.  Mc- 
^nzie. .  Mr.  Cameron  tpstifies  to  liis  own  presence  in  Sir  George's  room  part  of 

'.  the  "time  of  Doctor  Sutherland's  last  visit  in  the  mornifig  of  the  6tl| :  he  ^ays,  "  I 
"  recollect  that  the  Dodlor  addressed  him  (Sir  George)^  and  spok^  to  hiiu  as  if 
V1»e  thought  him  unc()nsciou8,  at  whicK  Sir  Geolrge  seemed  a  good  deal  .anmoycd, 
"  and  replied  shortly  and  sharply ; ,  as  I  left  soon  aftej-  the  Doctor  came  intd  the 
"  room,  I  cannot  fay  what  the  conversation  was  about.    I  left  Mr.  llhlcKciilzie  in 

«  "  the  room  wi^ii  him."  And  Mr.  McKenzio  details  what  occurred, '/  I  heard  Sir^ 
"  George  cptiversiiig  with,  Doctor  Sutherland,  of  Montreal,  the  last  time  the  Doctor 
^ijMaw  him  aliv^,-^rthin^^Siit-^igLt  o'clock  on  the  morning  of  the  0th.    Whca^ 
■•nihe  Doctor  .came  in.tj^f?»PRu  S Jr Vxeorgc  said^' Well,  Doctor,  this  is  the  lastc 

•"  scene  V  all '—andydie*  Doctor  sau,  '  Yes,  Sir  George  ;•■  the  Doctor,  t^ 
",,  approaching  his  Wedside^jus^— -' yiChere^««(*ld  yo.ii^"wish  to  be  buried,  S^  fi*? 
"George  ?  *'    Sir  Geoi^  seemel  t<>  me  to  lobVat  hini  with  a8tonishment,j.s^{.  ^ 
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"  !„?'  .1  *   ?  '"    ^""'**'"^'  "^°""'"''*'  •  ">«"  the  Doctor  asked.  'Would 

u  fThZV  "  "'o-'u-flent- erected  over  your  gr,ve?'  and  Si,  Oeon^said, 

Ther^ ,«  a  monument  there  already ; '  the  Doctor  «aid.  <  Would  you  w^.h  an^ 

P^^^t,euIar.„80r,pt.o„uponitr     Sir(Jeorge4l.eu  said,  '  That  isthebusipes^of 

.  "my  exeautors,  not  yours.' "  \    '    .  ""aiMCBjrui 

.nfL\^'!^r^u"^'^ ■"'^^f  *''"'  ^^^  ^""^^^  '"«  perfectly -sensibH  quite  calm 
and  oollcoted  in  his  mmd  during  this  conversation  »4     «.Sa«iu 

reZ!L7''r^-"r"'"*"'  '^'""■'"•"'  '"^  """'^^J  «b«ut  nine  tha^Urning,  and* 
remained  with  Sir  George  until  his  death  is  as  follows  •        "  •""&«•«> 

"When  Arrived  on  the  morning  of  the  sixth,  he  said:     'Mydearhav  lam 
^  glad  to  see  you,  when  did  you  eome  down  ?  •  «nd  then  e.q„irfd  after  my  wiS 
"  ana  children,  and  made  the  remark,  '  You  find  me  very  low.'  "     DoctoT  tZ^I 
burn  Chen  details  circumstances  which  indicated  to  his  mind  Sir  gZs^^^ 

cipes  why  I  did  so  and^lso  what  effec.t  I  expected.-particularly  on  one  occa- 
Bion.  I  remember,  when  I  wished  to  give  him  brandy,  that  he  expLsed  hS 

-  !IL  r.  P?"^^""^"  i""'  *«  '»•'«  '* '  I  *«Jd  him  that  it  was  of  the  brandy^l 
s^edtohunby  h.s  friend,  Matt.  Clark,  he  having  enquired  where  it  camt 
froni,  and  having  objected  that  he  thought  that  I  could  ge!  no  good  brandy  he 
then  said  h^would  take  it,  for  it  would  be  good  if  Matt,  sent  it,  as  he  kept  nith 
ing  but  that  whidi  was  uood.  I  did  not  leave  the  hoUse  from  the  timej  It 
attended  uj,o„  Sir  George,  and  I  scarcely  left  the  La.      When  rsfw  ^ 

"  c  rati  £f  ir^^^^^^  "''"'  '  ''^^  •"'  '^"""'''^«'  ^«<^™«»  he»rLy^  hi       ' 
cjnanioh  ^a,  s^h  as  '^ns^nt^ith^  his  having  sufiered  fVom  auj  ii^ 


;;  toof  iii.sane.udif  ;p^;;:i^^^  ^ 

«  h  wrE^«E"?li^  •'°"'^'  he  expressed  his  o^nionthat 

newas  vcry^«nM||^skedwlfat  I  tlwught  of  his  condition.     JJurin.- the  time 

'"  ho  tV""  '^^f^«*»'>  »«"*«  -  -  3tat.of  profound  stupor,  until  3 

hp^t  time  of  tis  death,  nor  was  he  iucapabko^' expressing  himaelhTw^ 

capable  of  expressing  himsetf  until  within  an  houfof  hfe  Lth."    JiLemel 

an^nr^  ^''^^' *"'''-' °' *^*^^'Sning  of  the  several  cHues'^^ 
and  adds,  »' Sir  €fcorgew^i^^  bed,  and  r.i«fi^J^mselfo. 

-1^  T^^-'"^*^"?'-  ^-^'^^o  placed  themUj^^S 

"  was  wi  h  ?        f  -"'*'"'  *PP"**"*'^  quite  right.*   From  that-  time  ,n  I 
was  with  himpreity  constantly,  and  he  spoke  frequently  to jne,  but  f  JnotN 
.  ^member  anything  precisely  that  he  said  to  m«,  until  Thurda/m  rnint  Z 
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Mr.  Cameron,  also,  testifies  with  refcronco'fci)  the  6th  :  "  Durinp  that  day  I  w*r 
"  with  Sir  (rcorjito  a  j^oofl  deal ;  with  the  oxccptioili  of  woalcness,  he  appeared  deci- 
'''^s^ediy  hotter  than  he^liad  been  before,  and  we  had  stroAs^  hopes  of  his  recovery,' 
"  The  others  of  liis  family  were  also  with  him.thiit  day,  as  he  was  better  able  to 
^'  converse  wjtli  them  than' he  had  bcen„and  secihed  pleased  to  have  them  in  the 
"  room  witii'tlini.  "  I  had  many  conversations  with  him  on  this  day  ;  he  sometimes 
"  spoke  to  me  in  Giulio,  which  ho  had  been  in  the  habit  of  usinj;  on  occasions.  I 
"  remenibor  mentioning  to  him  that  I  had  telegraphed  for  Dr.  Thorburn,  on  my 
"  own  rospon.-iibiUty,  and  he  appeared  satisfied,  l^ut  at  the  sanio'timo  remarked 
i "  tjiat  it  was  no  use — meaning  thereby,  that  ho  did  not  expect  to  recover.  Taking 
'•  hold  of  my  hand  he  rcinarkcd,  calling  mo  by  name,  '  Cameron,  I've  left  you 
*'  perfectly  indepettdcut '; '  there  were  many  other  remarks  which  lie  made  id  m», 
"  which  I  do  notai  this  moment  recollect,  _but  w;hich  perfectly  sntisfi'ed  mo  tjhat 
"  his  mind  was  clear.  At  no  time  during  ^hc  conversations  on  that  day  hiid  I 
"  reaso*  to  ^hink  that  his  mind  was  notdollected.  Towards  evening,  Sir  Ge^ge 
"  expressed  a  desire  to  sec  a 'clergyman,  and  asked  them  to  send  for  the  Uo 
"  Mr.  Is'impwon,  who  accordingly  came  over  soon." 

And  from  Doctor  DeGouagne,^iho  testinjony  is  as  follows :  "  On  the  fourth, 

after  his  fits  of  excitement  wero  over,  he  afa  times  was  able  to  converse,  and 
"  when  K^  did  speak,  he  spoke  as  rationally  as  I  have  ever  known  hitn  to  do,  Ho ' 
"  Would  often  ask  me  hbw  I  found  hiqi,  and  how  his  pulse  was  ;  he  would  some- 
"  times  ask  me  what  I  wa&  giving,  and  t^hat  was  thb  effect  to-  be  produced. 
"  iVpeak  of  tlje  whole  pwJriod  ■covered  by  his  iSkt  illneS*,  ;5yith  tho  exception  of 
"  tbe  period  from  the  morning  of  the  third  lo  the?  morning  or  the  fourth,  when  he 
"  was  cotopietely  delirious  ;'it  wjns  towards  daylight  on  the  morning  of  the  fourth 
'"  when  he  showed  the  first  indiqations  of  returning  consciousness.  On  the  sixth, 
"as  I  said  before,  he  vFas  quite  cbnsoious  thfe  whole  day."  He  also  says  that  from 
the  morning  of^tRfe  Gth  until  shortly  before  death  Sir  George  was  perfectly 
conscib\is  and  had  no  more  fits.  , 

It.was  in  the  evening  of.  this  same  day,  the  6th,  that  Sir  George  caused  the 
said  memorandum  of  his  bequests  to  be  made  by  Mr.  Hopkins,  who  details  the 
circumstances  as  follows : —  > 

,  '^  On  the  evening  ot^hat  day,  between  seven  and  eight  o'clock,;on  returningfrom 
'^•tay  own  ho|isc,'wherV  I  had  been"  for  a  couple  of  hours,  \  waV'told  Sir  George 
"  wished  to  see  me,  in  order  to  dispose  of  a  matter  of  business  which  he  had  on 
"  his  mind.  I  found,  itflhis  bedroom  assembled,  Mr.  and  Mrs.  McKenzie,  Mr^ 
•#and  Mrs.  Cameron,  the  Wo  ^i^s  Simpson,  Dr.  Thorbilkrn,  Dr.  DeCouagne,  the 
"  Rev.  Mr.  Simpson,  and  Jat^s  Murray.  As  I  entered  the  room,  Sir  George 
"  said,  '  Has  tiopkins  eotae  ?';il  went  to  his  side  and.  said,  *  Here  I  am,  Sit' 
""George,  have  you  anyiuin^  particular  to  s^y  to  mfe  ? '  he  replied,  '  Yes,  I 
^  "wish,  you  to  take  a^memorandum  of  m^  last  bequests. '  As  I  ^did  not  exactly 
"' understand  him,  he  sa"id,:::n^planation,  'Get  pen,iink,  and  paper,  quickly,and 

wishes,  as  I  have  no  .time  to  lose.'  Having  pro- 
g,'mittterialsf  I  sat  d<)wn  on  the  bedside",  and  stated  I 
thcn^aid  to  me,  '  Now  put  down"  what  I  have  been 


*'  make  a  memorandum  of 
''  vided  myself  with  writir 
jiv  whs  ready.     Sir  Giso 
>  doing— the  bcqiitsts  I  have  niadeji^  I^aid,  *  Do  you, refer  to, the  cheques  yoiL 
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snail  1  read  them  over  to  vou  ? '     Oi»-hi«  ro«i.,;  u         "'"'"'"«  cnequps, 

•  "'pueBtioni  which  he  og„i„  replied,  Teswrn^tr 

-    -  ^Hector 'fllcKenzie,  five  thousand  dollaLU  •  ,   ,     """^  ^"  '""i'^^'  ■ 

y  Bumf-     Sir  George  replie"?  «  wh     .^.-'"s       U    ""  ^''^^''^^  *«»» 

:!  tion,  when  he  saicl,  '  i^i^lZ^^^  ^T    /  '"^'''^  "^^^  '^"^«-  •  ' 

>      "  andamounts^s  lbllow«:  'E  M^H„:ki«    fi  17'  '•";^,«»**'>««*hernan,es  .        ' 

"  Flanafean.  one  thousand  do  larj^  ^ 'wimZ         '"•"""-^''^  ^'^^  •^-  ^ 

•■.w;„^;a:::T:::,d':Ltr:t^^^  ••■  ■■ 

xra, certainly ,     Mr.  Cameron  and  hmdaushters  astf^d  h;.vi  ;f  r  r  j  ^    .,        -  ' 

IM.     tiom  llia,  timo  (about  nine  in  tLo  ovenine  of  tlie  si,ll,v'l,i?^'       '       > 

"simp».,L„opern!r„id"::x^:s"°'°'f'''*'''*^'*'  ■  ■  ■ . 

«  of  tKongM  than  I  _.nd  I  »  „ld^,  J       IK    ^        "  ""*""''  ""• '"'»«»'» 
''«ndtliediol.£,nf.k.  /      .'  ''''^"6»'»gof:*heoheo„M,         ■  ,.     •. 

-p^i-X ttbi^Ltrziij'  rt?'''"'"'"*"^         ••■ 

V  of  hi.  ..eLtJ  f Jltta"  '•""^"''^""■"'.  «■«  «b«  1»  wsi.  fdlio^sdoi. .      ■    •      • 
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who  also  speaks  as  to  the  mnki^'gof  tho  meiuorarisluittr-adds  "  He  (Sir  George) 
"  seemed  clearly  to  undersfand  *lhe  whole,  and  expressed  his  satisfaction  and 
"  approval ;  from  the  morning  df  the  6th  until  hp  died  there  was  nothing  the 
"  matter  with  Sir  George  except  extreme  weakness."  To  this  add  the  testimony 
oftheHev.  Mr.  Simpson  upon  the  same  occasion,  who  declares,  "  I  have  not 
'Atlie  least  hcsitaticm  in  saying  that  on'that  occasion  Sir  George's"  mind  was  as 
>'  calm  and  clear  as  it  could  be,  though  ho  was  very  weak."  Doctor  Thorburn  also 
testifies,  "during  all  this  lime  I  considered  Sir  George's  mindkto  bo  qi^ite  ' 
''  clear  ;  "  and  Po^tor  DeCouagne,  in  addition  to  his  other  testrinony,  says'  that 
"  £rom  the  flj'orniWg'  of  the  6ih  until  shortly  before  death' lie  was  perfectly  con- 
"  scions."  '    ■,■_'•    ,:,'•■'-  ^     . 

,    The  8umiiiO,f  ilU  ^hi.s  tc.«tim6ny  is  that  the  interval.^wgre  really  intervals  of  deli- 
riun^or  «o 'aliped  mcjital  alienation, 4||#  transient  and  of  idiort  dliratio'n  ;  that, 
,Si|fart-fr6m  the  le^lj,outp.gf  insensibility  caused  by  tlic!"attack,  and  continued  until 
towards  the  eveiMDg  of  n^o ,  jst  of  September,  he  was  delirious  firom  the  afternoon  ^ 
'      of  the-'3rd  until  the  moV«»ng  daylight  of  the  4th,"from  the  cTening  of  the  4th  until 
lour  o'clock  in  the.  morning  of  the  5th,  and  for  a  short  intiierval  in  the  afternoon 
of  the  5th,  and  at  all  the  intervening  times  until  his  death  .he  ,]iva9ViEtlm  and  con- 
scious asweilas  ration'd^lFrom  allthis  it  niayibo  gathered  ?hi»t-S«' George's 
normal  state  iher  his  recovery  from  insen.sibility  on  the  afternoon  of  the  Ist  was 
'    that  of  eodsoiousrtess  and  reason,  with  the  exceptions  of  those  transient  intervals 
•  -  of  delirium  or  alienation  above  mentioned  and  that  his  state  indicifted  not  only 
his  use  of  mcriiory,  understabding  and  will,  but  also  plainly  sliowcd  that  he  Was 
not  indiflFerent  to  his  condition,  inasmuch  as  from  Doctor  3<||thcrland's' first  in- 
'  1  timatioa  to  him  on  the  morning  pf  the  3rd  of  the  danger  he  wasin,-:he  was  duly 

■  impressed  with  the  belief  that  he  would  n5t  recover,  and  inade  every  ncftessary 
preparation  to  meet  hjs  end,  by  settling  his  business  ma^ra;  acknowledging  his  ' 
parting  kindness  and  good  will  to  his  friehds,  and  Seeking  the  consolations  of 
religion,  throughout  eshibiting  theQlcftre^t  appreciatiop;olP  his  state  ^nd  of  bis 

Agtiinst  this  mass  of  testimony  is,  opposed  the  teisJB^idiSy  of  Doctor  Sulherljind, 
which,  apart  from  the  state  of  insensibility  of  the  §iS|^ay,  really  commencdb  on 
the  second  and  continues  only  to  the  uioming  of  the^th.  He  says  that  on  the  ] 
morning  of  the  2nd  Sir  George  "was  to  common' p^r^ation  better,,  and  then 
referjiibg  to  his^demennour  and  language,  during  jhJs'- visit  of  tha.t  morning,  the 
'  wiCness  gives  two  different  descriptions  in  his  evidence,  as  they  appear  in  chief  and 
ift'cross-examination :  in  the  former  Sir  George.yraa  cheerful  and  gay,  which  in  , 

■  the  latter  became  elation  of  manner  and  excitement  of  language;  in  the  former  . 
he  was,  apparently  indifferent  aitohis  state,  in  the  latter  thisvbecoriies  positive 

V'  "indifference  he  entertjxinedof  his  state;  in  the  former  Ac  declared  he  would  be 

well  the  fiext  day  ;  ,in  tbelatter,  conceiving  himself  toith  fearful  unreason  nat 

'   only  better  but  absolutely  icell,  and  ntfOf  ea^es&ing  4he  slightest  anxiety  as  to 

^  .his  recovery/,   .^he  differences  betwecq  i^ese  .t\vo  statements  are  manifest  and 

.   need  ntt  comment, -'but  to  the  latfer  is  appended  the  opinion"  that  the  oircumv 

,j"  Itarices'  wei'^^ucfc  that  in  a  person  of  thQ,. meanest  correcft  appi-cjipnsion,  alarip 

^ ,,."  f«  or,'at  aH 'events,  anxiety  wou!4hav«  lt»?«»  eBtertai6ed."'^  The  witpjpss.di^  n<it 


'^'■i 


.* 


^% 


^- "  "  .>  '%" 


V' 
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rP'' 


?%■'■ 


\  ( 


eOURT  OF  QUEEN'S  BENCH,  1^4? 


.26&- 


himnelf  ,ay«.  Sir  Gfeorge^ 'co^;;^^^^^^^  "'"^  ^  «»'*«  ^  "'"•.  and  that   .««jfef 

it  isnot  shewn  that  he  had  u,^^^^^"''^::'^'^'''  ^'""^  '^«^."  whilst     *''*fp-- 
Sir.Geo^e  would  die  of  the  X^;  a  7^^!^^^^  •    - 

-  witness  considers  it  feirfujl,  unreas^n^  Ck^oZr^^JTr^r'  '""^  '^■ 
or,  at'ull  event^anxicfv  -"It  is  in  tUi.  .  J                ^    "     ^^  **'"*"'  a'"™. 

this  day  fhat  >W2;s  filds  sv.lnt         T""-    ""'  .^"'""•'''«  "«*  ^ir  Gec^rge 

these  4inalW^r^:^^J™S^f-'^^^  ^ 

-  '«i^P^««W/«%L«/Wf  afld^,L«,wr     ^         «»b«,qu«nt  daily  testimony,        . 
.we.,,J^^L:|-^;~  Now 

exaiDinatipn?  Oii  the  aiyrnoon  n£  H.„  i^  »it      •  "  *^"^*^*  *''«'  <"oss- 


ffil' 


i-i  i' 


I 


as  pr«sent,  which  he  asseils  wene  "  •ni/tnt^^i^..      \i      '^^  ~'~ '-*/"«""u«Hiau( 


and^ 
last 


J 


<fay  which  he  «.^  aOle  to  speJtoZ^'u  nTu7-  — '^''^  "^>  '^^^^ 
tW^  wi>e.si,y  tho  evidence   1^^^^^^^^^  't  ""  ''"^^  ^-"^  ^  ^ '^-^-^ 

oftbeei.«in.ta..e,s,>asbee„er:::^^S^2d.^rrr''^^^^ 
present  inSir  Goorirc's  inind" -.t  fu2'     .•° '"'''*"» '"'""C'naHons  were 

•hims^fand'the  wEs If  «^f  '■'  ™"'  »"-«  «nd  conversations  between 
tdinly  were  no  p^     f^  ^  fc 1 3"*^^  ^V^"-^^'""'^'^  ^"'^  '''"^  «-  ^ 
on  the  6t);,  ^hen  l^s  y?he  Lf  L  "^^'^^^^  ^''^^  Sir  George       < 

^n.ay  be  stated^    e  "pLiL      ,:    T"^"''?;'"-'^'^^^  -"»  ^ir  GeorgeAt 

most   distant   ,uanher  by^.„v'  of  t.o  .!  f      '    .    /'^  "P""  ''^'"'  >^  *he 
Sutherland' ha    also  rei 5  i  „  IJ'    ?"  "^  '^'  respondent:'    Doctor 

oi^h^ia  e»-t.nge:cii^^sjt:rr!r^^^    '^^  ••- 

'  mm;  Sir.Gfidrge  hud  %oen  uftfrhrun^T    ^^P'^''';^°«'  «»*'''  »«  »^«<aca/ ^eft'- 

^to«rs,  (&c.;  but  there  is'noth,„„  ,•„  ^  V  /  '^^"*^"**^'^  '^'^*<»  ^ffi^</OMe  flfoM;„ 
.  wimeies  to  .arrJ^;:^  ^^^n^l^nS;'  ^^  ^'^^-^n^^-t's 
guage.  This  evi,lence  is  not  satisfa^olv  and  7"^  !  '"^o./h'^very  strong  Ian. 
proved  facts  ^^^Mi^^^^^'^rrVT  «^ 

•  daily,  almost  hourly  demeanoullnH  l  ^  the.  respondent,  ^hich  go  fa?  prove  the 

'.^oonjjCthe  7th  ^heb  Be  S^  UnlJl^^?"  ^'^  wa^attapted,  ,*ntil  the  fore^ 

•  otrnkrVir  «?!r  I  ^        .   ^'"'^'^"'''^"Ffiun'stapcefl. the  kerely medical.'     ' 

TP^     .       ^^^'■'*"**  "«"'««*  Sir  George's  «anity  oa  the  4th  J/^u':^     '  " 
as  hP^ys  the  whole  period  of  his  disea««  ^.„„  71      ^  •     ?       ^  *'''''  ^"^ 
will  o^t  even  allow^  tL  Sl/«  -        u  .'  *'""."«•'.'•«  P^in'tted  to  prevail.     He 

"  disease  after  the lrC<?thefol^wS!„T'T-''"^  Wasnottfng  fn  his  . 

"  to  dubside  to  .  certahf  !,L  /T  ^' ^"'  '**  "^«"»ation  had  commen,Je4    •'',         >^" 

'"jfJBitey."'..    ,.  P«"naaq  ascertaia  lucid  ^fttgr?iy(gjw,^---/^£-»>^v. 
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and 
Kav.  John 
J<'lan»gkn.  , 


\ 


■\\ 


"  this 


Ansiver. — "  Most  certainly  suoh  a  pcrHOn,  had  ony  Buoh  lucid  intervala  ex 
"  intcd,  ought  to  hnvo  perceived^  iind  doubtless  di(f  porocivo  them." 

Now  lis  to  merely  medioul  t£Ktimony,  the  citation  from  1  Bell's  Comro.,  Bk.  2, 
part  2,  0.  8,  J^  2,  given  by  the  respondent's  coun.scl,  is  very  apt  :< 

"  Ithas  beotv  wpllsaiil  that  it  Is  scarcely  possible  to  be  too  strongly  impressed 
•'  with  the  great  ^degree  of  caution  necessary  in  examining  the  proof  of  lucid 
"interval.  But  the  law  docs  recognize  as  valid,  aetij  done  during  such  an  in- 
*'  U^rval ;  and  this  rule  of  law  must  not  be  defeated  by  overslriiined  demands  of 
"  the  proof  of  the  fact.  It  jiiay  be  observed  in  general,  that  tiio  lucid  interval 
'i  may  be  either  in  toialion  to  time  or  to  subjects  Ist.  {f  In  point  of  time  tlioro 
"  is  prorfjj^/cuiissinn,  or  of  intcriiiission,  eitluT  peri<)ilicid  or  at  a  particular 
"  datfe,  iiiCTHain<;  the  interval  durittg  which  the  deed  was  made,  it  is  cnougl^  to 
'^  si!l«taj||^{|j||!f  d(cd.  There- is  no  rule,  in  law  fixing  any  precise  duration  Jrois^'a 
»i— a  week,  a  day,  an  hoiir!  The  point  truly  i'or  enquiry  is,  whether 
time  suthcient  for  the  rational  doing  of  the  act  in  question  ?  2nd. 
vscripfiion  of  the  nialady  be  such  that  the  person  is  insane  on  particular 
,only^  Slid  the  «ct  done,,  with  all  its  aswoeiations,  Pirms  no  insane  topic, 
e,cnough.  3rd.  In  either  in(|uiryj  4lie  act  itself  and  the  maUQcr  of 
"  perforining  it  are  of  the  first  importani-ciu  Ifit  be  ji.  rational  act,  rationfiliy  j|onc 
"  withltit  the  <.'uiJance  or  contml  of  anotlier;  if  there  be  ni>  delusion,  no  insane 
"  irritation  or  hallucination  inducing  it ;  if  from  the  decdj  or  the  manner,  no  in- 
"  dication  of  freiizy  or  felly  can  be  gathered ;  it  will  be  sustained.  4th.  It  is  ' 
"  very  important  that  facts,  not  opinions,  shall  be  relied  on  in  matters  of  this 
"  sort.  The  opinions  of  calm  aiid  skillful  obs(jrvora  m.iy  he  useful  to  guide  the 
"  Jury ;  but  even  Iroifa  such  persons  no  opinion  is  of  weight  independently  of 
"  the  fi^ct  on  which  it  rests ;  and  to  the  evidence  of  keepers,  nnd  of  nurses  and 
"  of  the  vulgar,  who  with  a  carelessness,  or  a  prejudice^  which  overlooks  all  the 
."  necessary  discrirninations,  and  misinterprets  every  action  of  a  person  pronounoed 
"  to  be  insane,  this  observation  requires  to  bo  yferj  vigilantly  applied.  5th. 
"  SoJm  diflFcrenco  of  ojlnion  has  arisen  as  to,  thfl  strength  of  proof  necessary 
"  in  aV^ase  of  lucid  intei-yal  considered  relatively  to  the  proof  of  the  iifllnnity  to 
"which  it  form's  ati  exception.  Two  great  masterscJti  jurispirttdencehaveex- 
"  pressed  opposite  opinions  on  thiaquestion.  Lord  Thurlow  8een^ir|  botb  cases 
"  to  have  deemed  it  tiec^sary  to  have  a  proof  as  demonstrative  of  the  luc^d  in- 
"  terval  as  of  the  insanit^»  and  ofia  f^tojci^  strength  of  mind  not  inferior  to  tht! 
"  original  state  of  intellect  of  the  person  tO' question.  But  Lord  Eldon  has  well 
"limited  the  doctrine;  si^ee  neither  the  same  demonstratiott  can  bo  expected  in 
,"  acts  of  rational  calmness,  as  in  the  strikinf>::«y{nptdms  of  insanity  ;  np'r  does  the  ■ 
"  law  require,  in  order  to  valittate  many  acts,  the^|nmo  perfect  tone  of  intellect 
a"  as  while  untouched  by  disease;  but  is  satisfiec)  with  a  ipucl^^Jless  decree  of  ca^ 
"  pacity." 

This  is  the  expression  of  oommoo  sense  and  reason,  whatever*  Doctor  Work- 
man may  opine  as  to  the  '*  depictions  and  bloated  caricatures  of  insanity 
"  made  by  writers,"  as  he  observes.  Now  Doctor  Workman,  above  mentioned,  is 
tbe  other- witniesB  produced  by  the '  appellant,  and  it  is  curious  to  note  the 
differences Itnd  divergences  between  his  testimony  atid  that  of  Dr.  Sutherland. 
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mp^r.,  .oaffinn hi.:::  ^ :t:^;ru;3 

-king  of  .ho  .ncnol t ::~r""  ''^"'«  «"«""' ""^  ^o^""'.  -.-  to  the    ^ 

"^•''t  which  I  d.,  „  I,  i^^  t !:;r'7  r-^^^'  v>  -  --tooient  -  ^  - 

"  waa  ableto  n^IZ^^^^Tj      "^  H»-t«^u.„ti«,.ed.     M.  Hopkins       " 
"  Sir  George;  it  „o7dtl^!°;Z:\^^^^ 

"  on  the  evening  of  the  mxih  iln„  „     *i  •       ^         If  their  consumiuatioQ 

"  Sir  George  licfbrllrh     'f      ^  '"  °"'*'"^"'^'  ""'  "^  "^  ?"■•?"««  ^''clured  by     ' 

'^ovidence^f^.^:t:;-::^^^^^-f*here,^^^^  V     , 

"ofpurpo/  or  act.  occur."  'if^^^^rK"""'"'''  ''^'^  ""  •^*P'--» 

would  nc^t-Jiffirm  the  trulV  i„fl,.        .       I  ^  -^""^  '''  ^"^^  «^en  that  he  >-,      - 

and  4th.V      *"" '  •  ''^"\V«''''"r^^  of  thetli8e««e  on  tl^  2nd,  3rd 

<^ti!t:^^  «^^-  Sutherland';  testimony.  ^«. 

evidence 'hhela^:;;:!"^^^^^^^^  ?'™'"^  '''""""'^^  *«  »»'«  -'-  i«  the 

After  recurring  ^  herlel  f  n   '^' i'^'j^  '»•**««»«  did  not  exist  ut  all. 

ir^^o.atose';^-'"^^^^^^^^ 

"this  vew  «,promisfnr!n]';-  .'""'"'  '"^' ^  '*^"*  notwithstanding 

"SutherlaidW  oZ;t^^^^^^      a»d  „ot„UHstandi„g  Uo  fact  that  Doetof 

"  DeCou^^ne  a^ndCtlr  Thoi         T! V^"^  ''"^*'''  ^'•^  depositions  of  Doctor 

''diag««isof  theca8e,andrLrrrit^"  •       .^''^  "'""f^  "^  ^r.  Sutherland', 
;;a»d  subsequent.,  k'^^^^Zi:::7Z  Zn^tt  "^^'^' 


1 


""^    ^!l 


*%, 


\ 


* 


"^aSorSeS/unlMsTn 


";y  <a"-9,..flvidonflfM>f  hoiuuffhagio  apopiflxj  hto  been" 
'  »a  whioh  com*  proved  pei^isteot." 
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Coi»u«*t«l..  It  is  qucstionaWo  "whether  Diwtor  Workman,  with  the  full  testimony  nub- 
itarjohn  mittod  *o  hiiu,  wouW  have  ranked  Sir  Ooorso's  oiwe  in  tliooatORory  of  insanity, 
irinuiku.  ^^^  ^j^.^^^  1^^  j^^  believu  that  its  Hifinptoim  and  phases  cannot  bo  accounted  for 
except  by  withdruwinK  the  caso  from  the  rank  in  wliioh  Doctor  Sutherland  has 
placed  it.  Eveii  if  it  could  bo  said  that  the  normal  state  of  Sir  Gcor«e  Biinp- 
Bon's  mind  was  insanity,  the  respondent's  evidence^  proves  pcrfcotly  lucid  inter- 
Vnls  ut  the  iwrioda  allowed  to  be  inHano,  and  the  authority  from  Bell's  commen- 
taries above  cited  is  thercort,i»coiiclusive.  To  tl)is  add  5  I)allo8,  vo.  Dispositions 
Entrevifs,  Ch.  2,  Sec.  2,  Act  2,  p.  H7  :  "  LfPtf  maladies  du  corp.M  (jui  tourmentent  • 
"  pre»«quo  U)us  les  homines  A  Icurs  derni<4  mouionts  no  sent  uiie  cause  do  nul- 
'•  lil«5  do  to^<tulncnt  que  quand  clles  qo^onnont  du  trouble  dans  les  fonctions  de 
"rintellij^cMce.  La  pcino  d'unajmalndio  aisue  aoooinpa^nt'o  de  ddlireot  do  trans- 
"  port  serait  insuffisante  syVan  m?  justifie  p  is  quo  le  testament  a  dtd  fait  hors 

:i^   ^'_ «» des  instants  d'inttjuiit^ncn  ([iio  pout  ailiiicttre  une  piireillo  affootion."     Sec.  5, 

'  *  "  L'individu  iiou  intepdit  <5tiint  toujoui-s  presume  suih  d'esprit,  la  ehargo  de  prouvcr 

\  "  la  domcnce  retombe  sur  ceux  qui  alli'nuent  des  fuits  de  cette  nature.     hfiB 

I  ''K-gataires  neseront  paHdesaruiesenpr<Ssoncod'unocn(|ujHequi  prouveraitdcs 

"  acd«^s  de  d»5nience  plus  ou  inoins  fri'.juoints  :  ils  p<»urrai<iU  oppostT  quo  le  tout 

i  "'a  <5te  p:iS>o  dans  uii  intervifllolucidi',  etc."  «co"Furf?olo,  j|ea  testiittffeuts,  ch.  4, 

sec.  2,  no.  208.     Uicard,  1  part.  oh.  S,  see.  3  et  155.     "  Mais  c'est  A  eux,  ceux 

"  qui  alliguent  la  dCinence  A  fair*  la  preUvc  ctc.,",and  1  Kioard,  p.  35.     "  Et 

"mCiuo  d'avautagc  ks  lois  ont  vo'ulu  quo  si  la  ddnienoc  n'csV  pas  continue,  lea 

"testaments  et  autres  actes  qui  se  trouvent  faita  pendant  MboiisJntervallcs, 

"  seraientexebules." 

It  is  scarcely  necessary  to  test  the  sanity  of  the  deooased  by  the  reasonable- 
ness of  the  bequests.  >Sir  GcOrge's  fortune  would  surely  permit,  without  cavil,  of 
xbequests  in  the  whole  amounting  to  about  £4500,  distributed  amongst  such  lega- 
tees as  those  named  by  him.     •  .' 

It  may  properly  be  added,  that  the  testimony  of  Dr.  Workman,  bai|t  iipon  the 
energetic  language  of  %.  Sutherland,  appears  to  bo  ihfluenced  by  lifeelin-g  com- 
mon to  medical  men*  having  charge.of  that  particulayslass  of  disease,  of  con- 
stantly considering  insanity  as  absolute  and  permanent.     LiUle^  experience  of" 
human   life  teaches  that  human  reason  is  subjected  to  numerous  perman^ent  or 
;:'■    accidental  alterations.     Between  A  momentary  trouble  pf  mind  or  the  stattf  of 
II   >■  torpo*  of  inteUigenee  and  the  complete  loss  of  roascuMlit^  is  amultitudo'of  d&- 
grees  and  shades,  which  must  be  apprcciitod,  and  th^  influenp'b^of  phyrfgal  and 
moral  causes  must  be  determinejiUrflioh  may  prevd**  a  man  from  bein«^truly  of 
p^tane  mind.     Doctor  Wor)rtaan;and.Dr.  Sutherland,  both  from  different  grounds, 
'Ajidopt  absolute  and- pertnanent^  insanity,  «cmei/^r«)8«s,  sempat  presumitur  fur- 
n     iosus,  but  that  is  not  the  principle  of  law,  "  muis  cYtait  plus\|n''une  fauso^  doc-  ^ 
'    "trine,  o'^taitune  sorte lie  «gr«a«t(^,»et  la  doctrine dft  Mapt'co  est  bien  plusjCiste 
^      '•  et  plus  humaine,  lorsqu'it  dS¥:^i[if4tfunosus  aliqw  temporis  momentp,  rm 

"  ideopremimitur,  in  posteirm'0m  furiok^j  liv.  ^J^ti.  "6,"no  1."    The  evii  ^ 
\  dence  of  this  expert  in  inS»$1ty ,  D(Of  ioir  Workman,  cannot  Be  held  to  influence  tbir 
;  case  in  support  of  flie^a,  the  mora  sS  as  hi»  evidence  is  met  and  cootradioted  in 
csseptials  by  the^afti^Mteattndon/of  tw^  experienoed  ^ofeasioaal  men  addueei 
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t.on  .  cur  «..  do.    orro  plu.  ported  A  oroiro  que  lo  ,lispo«.„t  .!tait  »,in  d'enprit 

'lor««,ue  la     ..sp«.i,io„  c«t  telle  qu'da  howmc  judicioux  ct  d,,uUrbte  S 

faito  ct  Kurtout  auruit  dQ  la  fairo."  .    -^        *       ^     ""™!^ 

'  •  ti.Mrr*'  "  r  '"""ri  '"  'l'"  .*^«'""'''"'*'''  «"««=  it-Joo.  not  really  prcnent  a  cW- 

.    J  a  .on  as  o  ae.H  done  during  interval  of  «,.nity  by  a  ..ormally  Lnc  objocL 

^t  .huubsob^  converse,  as  to.acts  done  by  a  «ane  subject,  presume  1  by  1  w  t^ 

b«  «uob^provc.d  HO  by  ov^Ienee.-suffering,  howe  er,  fVo.n  «,ute.^.    ad^ 

.j^««.p:..uc<l  by  interval,  of  d^Iiri«,„.      It  i,^r^,ed  u.'o.t  cleryVhftho 

telZ'  ;■"'  of  was  not  n.ade  nor  recogni:^  during  the.  Mter  in^^ 

.     DUtuf  tlmefioi  ummI  consciouHness.  „  %  i 

;    ^'^r^  ll,e»o  eirgu.t.,ta„ee..  eJnsiderinR  ti.e  fk-tn  addue,.!  i„  cvidcnee-^n. 

^^i^SjT  :  "'"f^"'"^'""'  P«'"*  0^  Vic,  the  plea  of  iuJyi:Z 
l^ft^tubl..shed  but  on  (he  contrary  disproved,  and  ,h.  dispoHition  in  contest  in 
,th,«  pftu.e  „,udo  by  ■Sir.O..«r«o  Si...p,on  cannot  be  impugned. 

Ti.e  otbcr  p,,i„,s  raimd  in  argument  on  both  .idea  iu  the  ea.e  boing  nierelv 
.  ^b..d..ry  to  the  „.ai„  ,H,i„t  di«eu.sed  above,  need  not  fo  be  referred  to"^      '  '  ■ 
M|=R*i>,TH,  J.-I  think  that  the  ehequesued  on  in. M,  cause   connldcrine 

a«  a  donat.o.  a   «««• ,/«  „»„,,.  or  testamentary  bequeH|.  aod  ^horefm^e  thTt  the 

on  the  6th  of  the  same  month,   wh^  he  acknowled^^e^l  and  approvliC- 
the  action  now  before  us  ?  ,  ,        ^ "  «:u  i^ 

l^nt^Llli  '"'"^''  ^  ""  "''^  P-'^P""'*  **»  ^'^  '•"»*  ^*  ««"'d  have  been 

«ned;^e/au8e.t.s  certain  that  thrbughou^  the  4th  of  September    Sir 
GeorgeJ.mp«oo  waa  s^bject,  at  interval.,  to  fits,  wh.ch,  for  the  tiu.{  tbfey  lasted 
dopHved  huu  of  the  use  of  his  reason.     Besides  this,  there  wore  only  fwo tu' 
ne^  present  at  the  maj.i„g  of  the  cheques,  namely.  Mr.Hopkins,  the  s^cVerT; 
^S.r  George,  and  James  Murraj.  his  servant  i  and  however  deserving  ot  cldrt  ~ 

III  me  matter  m  controversy.  -^  .         'Mr  -^ 

beiL"  th?l "'  *""■"  7  r"*^""  *"  *'''  '"'"*^  ''^  ^''^  «**  «*'  SeptembefLt     . 
being  the  day  upon  wh.ch  it  is  said  ^ir  George  oonficmfed  the  making  of  W 

tliZiZl-:  ?'  «^f'^"--'-«-f-''eP-teasionapf  th  r^;^^^^^^    . 
to  which  It  IB  difficult  to  refuse  credit.  -  i~"«ihi*    ^ 
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In  considering  the  evidence  thus  adduced,  it  is  proper  to 

there  18  no.reason  to  suppose,  and  indeed  i^rhas  not  been  sua 

ittempt  waa  made  by  those  near  SirOeorge  Simpson  to  pr«^ 
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i^nd  that 
that  any 
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or  iVieiKhr  ili<in»Y''i<^vi*>K  m^im  to  h!jP|b<lkiK  liia*»)iokr>ofli.  On  tho  ooqtrnry, 
Mr.  IlopViiik,  upon  tliu  dity,of  ^ir  (i(N)r({i)'Hlnttiiok,tuluKrHph(<d  toliia  Hon-in  law, 
Mr.  Cameron,  Cusliinr  olJ,,*i^B.ink  of  'ro/onlo,  in  tht-no  wordn : — "Hirtlcorgo 
'^"linH  Imd  il  fit  of  iipoploiy,— ^hlN  nffdidnl  mdviAorn  thirfk  hU  oono  ncridun."  -  In 
tho  uftornnon  of  tho  aumo  duy,  by  tho  udivioo  <if  Dr.  8uthorlnnd,  Mr.  (lopkint^ 
BK^iin  tolo^niphdd  to  Mr.  CaiiM'ron.^hiiyinn  : — "  Sir  Drorno  is  bttttor, do  riot  ooino 
"  «iown  until  you  hoar  further.'.''  Hut  on  tlio  aftornoon  of  tho  ."ird,  a(  tho  huj?- 
gcation  of  tike  niudioiil  niun,  Mr.  Ilopkina  aont  a  third  nieaaago  by  toU^gruphi 
Buying  :—*"  You  had  bettor  ooiuo  d,own  with  Hir  Goorpo'l  dnunhlcrB,  without 
"  doltiy,— ^an  unfuvouriiblo  ohitngo  Ima  tnkon  plnoe."  Mr.  and  Mrs.  Canicjron 
and  th«  two  MIhhuh  Hiinpson  arrivt>d,on  tho  luorning  of  tho  4th.  Oil  that  or  tho 
following  dny,  Mr.  Cunieron  tolfgriiph«d  for  Dr.vThorburn  of  Toronto,  whowi 
wik)  was  h  grandditughtcr  of  Sir  George  HinipNoiy:  and  on  tho  morning  of  the 
Gth,  at  nine  o'clock,  Dr.  Thorburn  arrived  at  Hir  Goorgo  SiiitpHou'H  houHO. 

I  nowc  come  to  the  conHiduration  of.  tho  evidence  liotiring  on  tho  factn  alleged 
to  Imyo  tak°on  placo  on  tho  Gth  of  Ht^ptomber ;  and  1  advert  to  it  particularly, 
beoauxq  it  is  mainly  upon  those  factn  that  I  buHO  my  judgment.'  On  tho  morning 
■.  of  jhii't  dny,  Sir' George  Simpson  was  visited  fbr.tlioluHt  timd  by  Dr.  Suthcrteiid. 
e^  Tho  evidonco  of  tho  witness  luj^t  namtid,  not'oiiLy  from  his  high  profei<Hional 
standing,  but  also  from  tho  fact  of  hia  having  boon  tho  conaulting  physician  on 
tho  ocoMHion  in  question,  juust  ucc,epHarily  have  great  weight  in  thia  cause.  Dr. 
Sutherland  says 

tm  the  last  timo,  and  found  hiip  in  a  state 
i;ht  involuntary  evacuations,  as  evidenced 
eviiififitly  sinking  fast,  and  that  opinion 
in  the  room,  even  though  one  gentleman 
[he  contrary,  and  this  opinion  of  the  rapidly 
"approochihg  dece^Tsc  I    reportiBd  next   morning  .td  his   own   physician,    Dr. 
*'  Campbell, 'who  had  just  arrived  from  Cacouna,   informing  Doctor  C.  that  he 
a  hurry 
arficulo   mortis,   or  absolutely   dead   before  he  could   reach 


J^^- 


J'  On«tho  sixth,  I  visited 
"  of  coma,     lie  had  had  d 
"by  what  I  sow  in  the  b  ^ 
"\1  expressed,  unhesitatjngly 
"  alrongly  expressed  his  opinion 


^ 


^■V'nccd  not  be  in  a  hurry  to  go  out  to  Laphine,  inasmuch  as  Sir  George  would 
"bo  cither   in 
•    "Vchine."  •     i 

And  in  his  crossT-cxumination,  tho  same  witness  says : — "On  tho  morning  of 
"  the  ^ixtb,  I  had  no  copversation  whatever  with  ^i George,  fur  ho  was  in  u 
"statoofcoino,  which  id  that wf  utter  stopor.''  j 

Sir  George,  according/ to  the  evidence  of  tho  other  witnesseoi,  cannot  have 
remahied  long  in  tlio|  state  described  by  Dr.  Sutherland.  For  about  an 
houfr  or  an  hour  and  a  half  after  ho  left.  Dr.  Thorburn  of  Toronto,  ii»ho  had  been 
tejbgraphed  for  as  already  mentioned,  arrived.  This  witness,  who,  it  is  to  b« 
relrallccted,  was  married  to  Sir  George's  grand-daughter,  describea  his  reception 
,'..     ^  '  by  Sir  George  as  follows  :—r  '  »,  \, 

When  I  arrived  on  the  morning  of  the  sixth,  he  said:  "My  4ear  boy,  I  am 

"glad  to  sec  you,  when  did  you  come  down  ?"  and  then  enquired  aftc*  my  "wife 

■-    ,    and  children,  and  made  the  remark,  "  You  find  me  very  low."    During  t|fe  day, 

'  I -1  was  in  attendance  upon -.him,  and  along  with  Dr.  DeCouagne  administered 

'.'remedies  to  him;  ho  always  required  to  know, why  and  wherefore  medicines 
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Mr.  (;.,„croa,  M^  Ho  Keltic '„„,!*>,  r.  Hopfcln.  m'vo 
rcfiT  to.  o«nv„r<nHon«  in  whid,  «ir  Gco.«o  Si,„p».n  ,„„k  „ 
tOHUmony  of  .^rV«.  O««,oron,,,m  to  tho  n.annor  in  wl.io 
cl.eque«  w..«  ratifln.1  by  Hir  (J.,„r«„  Ki,„p.o„,  U  „„  follows  -^ 
^^  "On  tho  ov«„in«  ,.f  VVcdno..!,,^  |,o  »«o..,„o  quiro  <,«!„ j3 
night;  ho  «o«,„fi,|  to  know  um  ,,»i,o  Well,  hut  ,li,|  not  npcak  „ 
try  to  ,„,I„co  hi„,  to  Hpc«k,  pr«»brri„g  that  ho  Mhould  r..l   bM 
"Poa  ,  it  wn,  «„.s|bly.    (>„  Thur..l..y  ,nor„i„.  ho  w«h  ,,uito  cLr  ^<P 

^dl  ovo..,„,.     Bot..„„  oi«ht  amr  ton  o^clook  ...y  two  sisror,,  ^^yj^^^^t 
ron  «„.|J„,..o.  Mn,n.y  wero  i„  tho  roo.n  with  Dph.  Tho^b^..  and  Diou^l 

"      n     Mr   iV  1  ''«""""^'-'"  f-  hi",  to  ^,..0.  uud  .^o.fcdly  asked  for 

h  n.    Mr_  n„pk.nH  ean.o  «oo,.,  „„d  „.kod  bin.  ^hat  he  ^^^^  UUn  L;  he  told 

"I  thin  t;Tr  T'  r  f  ""'  P"" '"•'  ''"^"  •>-- »-  h.t  kle«r 

I  thmk  Mr,  I  opk.nn  brought  tho  pe„  „nd  it.k  int.,  th.,  roo„.  with  him  IZZ 

:::^:'S:r:° '"'rr  ■"r-"f  "•-^•"- "iviSir;; 'S^^^ 

"  fled     his  mind  T  '  f '    "'''""'  "^"^  ^**  ''j'*'  ^^^-^^  ""^  «««™«d  quite^ 
fied ,  h.8  mind  aoeme,*  mgoj.  at  ea«e  When  thi^  was  over.     I  uftozZd^sl^ 

the  memorandunj  which  Mr.  Hopkins  h..d  ^^de.  ,nd  read  tllS  S 

.mmedtateiy  aft,r  my  father',  death.     When  th'i,  memorandum  i^mad    mt 

"father  was  cUto  fusible  and  „l,fe  to  do  any  business  <tf  that  srr'"  ""'''  "^ 
The  samo^acts  are  tesUfied  to  by  Mr.  HoDkins  Sir  «„„,    * 

fpllows:—/^     •  •-  "J"  '7- ^^P"""".  »"•  «eorge'g  secretary,  ai 
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"  where  I  had  been  for  ^  couple  of  hours,  I  was  told  Sir  George  wished  to  see  mc, 
•i  in  order  to  dispose  of  a  matter  of  business  which  he  had  on  bis  mind.  I  found' 
"  in  his  bedroom  assembled,  Mr.  and  Mrs.  McKenzie,  Mr.  and  Mrs.Cameronl 
"  the  two  Misses  Simpson,  Dr.  Thorburn,  Dr.  DeCouaKne,  the  Rev.  Mr.  Simpson] 
*'  and  James  Murray.  As  1  entsred  the  room,  i^ir  George  said,  '  H^s  Hoplcins 
"come.?'  I  went  to  his  sijle  and  said,  •  Ilcro  I  am,  Sir  Geor^',  have  you 
"anything  particular  to  say  to  me?'  he  replied,  '  Yes,  I  wish  you  to  take  a 
"  memorandum  of  my  last  bequests.'  As  I  did  not  exactly  un^erHtand  him, 
"  ho  safd  in  explanation,  '  Oct  pen,  ink  and  paper,  quickly,  and  make  a  memo- 
"  randum  of  my^ wishes,  as  I  have  no  time  to  lose.'  Having  provided  inyself 
"  with  writing  materials,  1  sat  down  em  the  bedside,  and  statedd  was  ready.  Sir 
"  George  then  said  to  me,  >  Now  put  down  what  I  have-been  doing— the  bequests 
'.'  I  have  made ; '  1  said,  '  Do  you  refer  to  the  cheques  you  diiew  the  other  day  ? ' 
"  he  replied,  '  Certainly,— now  put  them,  dawn— what  are  thoy  ^ '  Seeing  present 
"  several  persons  who  were  interested,  I  felt  a  delicacy  about  proceeding,  and 
<'  motioned  to  Mr.  Simpson  to  leave  the  room,  when  he  and  Mr.  and  Mrs.  McKen- 
"  zie  left  the  room  ;  the  two  doctors  were  going  backwards  and  forwards  between 
"  the  bed-room  and  dressing-room,  the  door  between  the  two  being  wide  open. 
"  The  delay  seemed  to  make^Sir  George  impatient,  and  he  said,  '  Go  on,  go  on, 
"  why  do  you  keep  me  so  long? '  I  thereupon  made  a  list  of  the  six  cheques, 
"  and  said,  '  Here  is  a  memorandum  of  the  cheques,  shall  I  read  them  over  to- 

-  "  you?'  On  his  replying  in  tjie  affirmative,  I  commenced  as  follows  :  '  Angus 
"  Cameron,  five  thousand  dollars— is  it  your  wish  that  that  sum  should  be  payl 
"  bim?'  Sir  George  replied,  '  JTcs,  certainly,  go  on— why  do  you  tease  me  by 
"  delay  ? '  Either  Mrs.  Cameron  or  Miss  Margaret  Simpson,  or  both,  who  were 
"silting  close  to. their  father's  head,  repeated  my  question,  to  which  he  again 
"  replied,  '  Yes,  wJiat  next?'  I  went  on  reading,  *  Hector  McKenzie,  five  thou- 
"sand  dollars—^  you  wish  him  to  receive  that  sum?'  Sir  George  replied, 
"  '  Y^es,  what  next  ? '  Somebody  repeated  my  question,  when  he  said,  « Certainly, 
"goon.'  In  this  way,  I  read  out  the  other  names  and  amounts  as  follows: 
"  'E.'M.  Hopkins,  five  thousand  dollars— the  ficv.  J.  Flanagan,  ono  thousand 
"dollars— the  Eev.  William  Simpson,  one  thousand  dollars— James  Murray, 
"  twelve  hundred  dollars ' ;  afteri-eading  each  bequest,  1  formally  asked  Sir 
"  George  if  that  was  his  wish,  and  if  he  wished  the  parties  to  receive  the  sums 
"  which  followed  their  names ;  my  questions  were  repeated  by  others  around  the 
"bed,  and  on  every  occasion  Sir  George  replied,  'Yes,'  or  'Certainly,  go  on,— 
"  what  next  ?'  After  having  gone  over  the  list,  sertatim;  1  said,  « Sir  George, 
"am  I  to  tinderstand  that  these  -are  your  last  wishes,  and  tiiat  it  is  your  desire 
"  I  should  make  these.  paymentsT'  He  asked  me  the  amount  of  the  whole: 
"  I  replied,  eighteen  thousand  two  hundred  dollars,  when  he  said,  distinctly, 
"  'Yes,  certainly ; '  Mr.  Cameton  and  his  daughters  asked  him  if  I  had  properly 

r"  understood  him,  and  had  done  all  he  wished,  to  which  he  invaria1>ly  replied, 
"•Yes.'  From  that  time  (about  nine  in  the  evening  of  the  sixth)  his  mind 
"  appeared  more  at  ease,  and  though  I  remained  with  him  till  be  died,  about  eleven 
'*  o'clock  next  day,  he  neyeronce  adverted  to  any  matt^  of  business.  The  memo- 
"  fandum  I  prepared  on  that  oottqsion,  and  of  which  plaintiff's  exhibit  number 
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"  I  hud  asked  Dr    l»  .r^  ^^        ''"  "'"""'^""1"™  ^  liuve  dcHftribcd, 

"  ConZv  i„7  ;„  1       ,       ''     ?''  *"  ^"'  "'y^'''^  '"  '^  rosition  t„  report  to  the 
"  bars  2   71    '    '  ""V  1"^'"  (^''•'■*'^^'^)  '-'"•     '"  ••'«  '-."on.„d«  J,  I      ' 

'«  referred  to  wltr^^M^^^^^^^^^  the'che<,«e 

«  -  I  have  si  bt;  :e '  7:  ""  ":  ^'''■•''  ""^  ^''^  "^'-«  -  *'•«  '"-th. 

"  son.  tbat  „o  person";,,,  I         •"";.'  ""V""'  ""••"''"'^"^  "■■*»'  «-  Goor«o  Simp-    ' 
"  thought  th,„.T"  G      !l u         "'"''"  ^  ^''  ''^  •"—  -'  »^i«  "'Ode  of 

"«ix.h,  o..  thel  si     n  '     ";"--';'«»«•«•     I^pon  both  the  fourth  and  the 
-and  the  dietatrof      '   ""  'T""^'  '"""'«'>•  ^'-  -^'-"f^'.of  the  cheques 

"  Thorbum  in  the   oo."     !      ,        Tm  ""'  ''"  *""  *^'^«^'«  «""P-"  -^  ^r.  ■       • 

"different  thin^     W  Jn     V 7" x     ""^  '"'^  ^""■"'-'  '''""^  "'«  ^««-  ^"^"8 
"  looked  much  wt-k^  L  .M  V    ."^r"'  '"'^ '"  ''^'"  ^  ^  "»'-"'='^  *'-*  ^^ 

'•afterward/sir^t  00   ledl-ttl^  '  "'^"  P"^^^' »"^ 

"bedtospeaktohim    M     H    t'         J^?^"''''^ 

"  Sir  OpZ!       ,    ^'u     r       P*""'  ^'^^^  '"™  ''•"''  he  wanted  with  him  when 

he  had  „,d  .  ,,,  ^^^j  ^^^^  ^.^^^^^  ^^^^  ^^  the  b  je^  s 

^'U^ZV-n^^^^^^  '--^he  roomalt'ermifht 

'•  r^»rorr.  off  r         '""   /;  ^r'  ^  -r-^-^-y  went  into  the  cfre^i^ 
"  in  L  Dr  Th"  h         J""""™ !.  ^'■-  ^"C^""^""  ^as  in  the  room  when  I  went 

'•^^z^t^.^'^^^^rtr^rf  TYr"'"^'^"^'"^^     ■ 

"  therefore  did  not  h^  T  I  .      ^  "^^^^  ^  ^'^  "°*  ^^^  *«  "^t*".  «nd 

"retnt   !  fh    T.  ''  ""'  ^'""  «"  >"  ^ir  George's  room.     I  did  not 

CLor^rG       r-.  ]  •""*  "•**  '"^^  ^^^«*  hesitation^insayingthaton  th 

^  The  evidence  of  Mr.  Cameron,  Mr.  McKenzie.  and  of  tjie  servant  man  Mar- 

tLI^  TV""'  ''  "*•••  ^''P'''"^'  ^"-  C-eron  and  the  W^d  Mr 
S.mp«,„,  as  to  the  confirmation  of  the  chequk     Thfese  witneases,  aSgh  noi 

i.  ^iviri^rV"  '""V?"*'''  •"  '''  ^nestion.  respectiig  whicS  they 
evin  J  '^''l^'T''^'  ••«>  therefore„,however  respectable  they  may  be,  their 
evidence  must  be  read  with  great  caution.     But  at  the  same  tfme  il  m;stT 
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,  borno  in  mind  as  n  point  of  very  great  importance,  that  the  ovidenoo  of  tho 
interested  witndsscs  id  quite  in  harmony  with  that  of  T)r.  Thorburn  and  of  Dr. 
DcCoungne,  who  are  perfectly  disintorcfitcd.  Tho  cvidcnco  of  Dr.  Thorburn 
has  been  already  adverted  to,  and  Dr.  DcCouagne,  who  iittended  Sir  (ieorec 
Sinjpson  during  the  whole  ol'  his  lust  sickness,  siiys :—"  On  tho  sixth,  before 
"  leaving  the  rooni^whcn  his  f.milyeame  in,  1  had  been  exsiuiining  him  particu- 
"  larly,  and  found  him  perfectly  rational ;  ho  conversed  with  some  ease.  Tho 
"^ reason  I  cxamincdJum-Wfts,  I  had  just  been  to  s-uppor,  and  Mr.  Hopkins,  on 

."  return  from  mf'own  house,  asked  me  (o  go  in  to  sec  Sir  George,  and  report 
"  very  partiedarly  to  him  (Mr.  Hopkins)  in  what  state  I  found  him,— that  was 
"  about' two  minutes  before  I  made  the  examination,  which  took  about  five 
j^!'  minutes,— and  I  then  iirimediately  left  the  room  as  before  stated." 

Here  it  mayno^^bo  out  of  place  to  remark  thit  the  witnesses  by  whom^ijir 
Ocorgo  was  sunj^yhded  during  his  dying  hours  were  not  in  any  respect  intru- 
ders ;  on  the  cWtrary,  they  may  bo  s:iid  to  have  been  persons  of  his  own  choice, 
eacli  of  whom  was  bound  to  bo  present  on  that  solemn  occasion  by  the  ties' 
either  pf  nature,  of  fricndsliip,  or  of  duty.  They  wore  his  tiiroo  daughters,  his 
son-in-law  and  the  husband  of  hisgrand-daujjhtcr,  his  friend  who  had  lived  with 
him  for  the  two  years  preceding  his  death,  a  gentleman  who  had  been  his  pri- 
vate secretary  for  more  than  twenty  ycars^  his  servant  who  had  lived  *ith  him 
for  six  years,  and  in  fine,  fene  of  the  physicians  and  the  clergjwpan  who  had 
attended  him  during  his^Jast^sickness.  And  unless  we  can  believe  that  all  these 
persons  were  either  deceived  tliemselvcs  or  have  attempted  to  deceive  us  as  to 
the  state  of  Sir  George's  mental  faculties  on  tho  occasion  of  which  tjhcy  speak, 
wc must  regard  him  as  having  been  then  of  sound  and  disposing  minitl. 

I  therefore  think  the  respondent  mu8t,bc  deemed  to  have  made  ojit  his  case, 
unjess  indeed  the  medical  evideftco  bo  sufficient  to  prove  that  it  wa^  imiXidH^ 
that  Sir  George  could  then  have  been  of  sound  and  disposing  mii^.  •SIvHT 
appears  is, the  opinion  entertained  by  Dr.  Sutherland,  the  consulting  phylUp 
who  attended  Sir  George  during  his  last  sickness!  And  the  opinion  pf  tijis 
witness  is  fully  borne  out  by  the  evidence  of  Dr.  Workman,  superintendent  of  the 
lunatic  asylum  at  Toronto,  who  occupies  a  very  high  position  in  that  branch  of 
the  medical  profession  to  which  he  has  sjteoially  devoted  his  i^ntioo.  I  do  not 
propose  to  refer  to  the  symptoms  of  insanity  or  to  the  hallucinations  spoken  of 
by  Dr.  Sutherland,  because  it  is  admitted  that  Sir  George  Simpson,  at  different 

Jimes  daring  his  lasC  sickness,  was  completely  delirious.  But  tho  question  is 
not  as  to  whether  the  mind  of  Sir  George  wandered  at  any  time  during  his  last , 
sickness,  but  as  to  what  his  mental  condition  waek  when  he  made  and  afterwards 
ratified  tije  cheques  in  question.  I  therefore  content  myself  with  giving  the 
opinion  of  Df.  Sutherland  as  to  the  point  under  consideration,  which  is  as  fol- 
lowp : ,  . 

"  In  my  opinioQ.  there  could  have  been  no  state  of  perfect  lucidity  in  Sir 
"George's  case  from  l^e  time  the  inflammation  of  the  brain  manifested  itself 
"  until  the  time  of  his  death ;  "  and  in  answer  to  the  question : 

"  If  yon  had  remained  constantly  with  Sir  Geoi^,  and  found  him  After  you^ 
'<  second  visit  speaking  rationally  and  alsb  on  the  second  day  and  third  day 
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"  woXt  Ih  f  7  '"  "'""''^'  «n.niHtakc«h)o«i,„sJf  intellect,  co.,...a. 

wouM  you  have  believed  h„n  ,^otwithsta„.li„«  unsound  of  n.it,d  andlnot  enjoy-     He.'-jC 

•'  rrll"'Tr''"""T'""^'^''*'''     Dr-  Sutherland  Bajs:  "Mo^t     "^-i^- 

g  unpes  of  Heemm,  re«..„  ,,,,,1  fi,f,.,,  er,.„sio..t,  and,  if  relied  on.  Ueinus, 
and  affordn,,  no  •e.tnnony  i„  tli  sli,,ueHt  do«.ee  «pp.oaeI.i„«  to  iity.-^X; 

''ofrt^^^!r"  ;  rf^'""  '■'■"'"  ^'"^  «-tday:up  totlJ„.„r„ing 
of  the  bth  day,  ,s  to  ,ny  n^.d  .ntiroly  con vincin,^  nor  conld  any  amolt  of  tes!' 

o,n.t.on.s     at.s.y   „.o  ■  ,hat   his    insanity    was   absent    on    sneh    oeLions."  • 

"  hLib  •  ?";■-';  '""•.''""'  "'^  ^"'"^■"'""'  "'"'  '"^"l  'J'-"-  «f  ^'To  bruin, 
u  eupable  o  reliable  lue.d  intcrn.ission,  eoineidos  cxaetly  with  n.y  own  liewB  of 
Sir  Gcor^.o'8  state  „f  „.ind  throuuH.out  his  last  illness."  1 

WorVm-r'""^'  ^"^^y"  «''--^''' *'-'  ••'l^''""Ml.  l>r.  Sutherland  aU  Dr. 
Workman  agree  as  to  the  Hnp.,s«4.ili,y  of  „,,,  having  boon  any  lueid  Lerval 

^««m-._..  I„  Sir  Gci's  case,  thb  inental  phenomena  may  be  dividld  into 
two  phases:  the  one  ^riectly.eaused  by  the  laeoration  of  the'ubstal  Ifl 

"  Te  first^f  -»-l»c..co  of  .he  inflammation  e^Ised  by  that  laceratioJ.  I„ 
^he  firsVd  these  states  or  r^.ses  the  absence  of  consciousness  is  absolul  anS 
total :  m  the  second,  the  cflFect  on  the  nund  is  gradual  uJ«kprogressivl  and 
proporfona  to  th.chan.es  «oi,.,  on  in  the  brainltself-  suctZfge  ^  L b' 

"  ery  sir:  r:rr  "^  '"""^  '^^  ^•'•^  •«  «  -oL  l,.ion  which  I  L 
very  sddom  realized  in  ;,o*/  mortm  examinations  of  the  brains  6f  persons 

rnChct  Jl"  ^^^•^T:"";^  *«  Sir  George  Sifcpson.and  in  tL'^res  . 

Georges  case.    Indeed  .t  .s  my  opinion  that  laceration  of  the  brain  with 
consequent  necessary  effusion  of  the  blood  Ivould  have  precluded  the  po^b  .    ' 
h^  of  Wluc.na^.on  or  any  other  form  of  mental  activity.    Such  at  least  has 
been  my  own  observation."  | 

In  another  part  of  his  deposition.  Dr.  Workman  observes:  "I  .„  iot 
prepared  to  affirm  my  concurrence  in  the  pathological  view  of  ^^r 
Geo^e's  gase  expressed  by  Dr.  Sutherland  and  Dr.  DeCouagne  ^ZthlJw 

'''CZZ'tT''  "^'r'^rr  ^  ^^*  ''""'  °"  theIon;,thlrd.  ■nJ 
"  Zlu  iT-?  .'  "■"*  ^"^  ^  *'"™  "**  '**'''''  '^^'g«''««»  *«  oifer  unless  I 

"  Lrm!^  wVs'  'n""  ?''^"^''  inflammation  just  as  I  should,  I  think,  have 
termed  both  Sir  George's  attacks  of  apoplexy,  pseudo  or  juan  apoplexy  " 
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Dr.  Workman  nPso  snyB :_"  I  believe  thut  only  t)y  withdrawing  Sir  Gcorge'j 
•'  cnHO  from  the  rank. in  whjch  Dr.  Sutherland  has  placed  it,  and  inHtalling  it  in 
"  thoeatcj;ory  of  insanity,  rtin  all  its  flymptonw  andphascH  be  accounted  for." 

And  when  we  turn  to  the  evidence  of  Dr.  Macd</nncll,  a  physician  alw  enjoy- 
ing a  very  high  and  widely  extended  reputation,  wf  Qnd  that  he  given  hin  opinion 
tff  the  case  88  follows : —  '   /      ' 

»  I  consider  that  Sir  George  Simpson  diod' from  auamiu  or  bloodless  condi- 
"  tion  of  the  brain,  causing  u  comniencipj^  softening  of  the  brain  which  would 
'•  Have  ended  in  the  formation  of  fflioosBor  purulent  infiltration  of  the  brain  ;  I  do 
"  not  think  that  there  was  acute  inflammation  of  the  Vain  on  the  third,  fourth  or 
'  "  filth  days  of  September  ;  I  do  not  consider  that  he  died  from  inflammation  oP 
"  ihn  brain,  but  that  ho  died  ratherfrom  exhaustion  of  the  nervous  systenf  caused 
"  by  the  aH«rm«V  or  bloodless  condition  of  the  hriin  ;  the  delirium,  as  described 
"  by  the  attending  physioiiins,  is  consistent  with  the  physical  condition  of  Sir 
"  George  that  I  have  det^cribcd." 

[  ,  )^rid  in  another  part  of  his  evidence  ho  gives  his  opinion  as  to  the  point  now 
Particularly  under  consideration  in  answer  to  the  fallowing  questiDif :  — 
\  "  In  view,  then,  of  the  facts  stated  in  the  de[)ositions  of  tlMt^dical'men  before 
j  7  referred  to,  do  you  believe  it  possible  that,' on  the  occasions  when  Drs.  Thor- 
•'.burn  and  DeCouagnc  state  that  Sir  Oooigo  Simpson  enjoyed  intervals  of  per- 
"  feet  lucidity,  ho  should  not  have  been  in  full  possession  of  his  mental  faculties  ?  " 
Ans — "  It  is  my  opiaij^  he  must  have  been  in  full  possession  of  bis  mental 
"  faculties  on  those  occasions.','^ 

The  evidence  of  this  wifncss,  it  will  be  recollected,  is  supported  by  thatTf 
Dr.  Decouagne,  whose  cxamination-in-ehief  closed  with  ttiese  words:  / 

'I In  Sir  George's  case,  there  was  nothing  in  his  disease  after  the  morning  of/ 
"  the  fourth,  when  t^e  inflammation  had  commenced  to  subside  to  a  certain  ex* 
"  tent,' to  prevent  his  having  intervals  of  perfect  lucidity.". 

Seeing  then  the  enrbarrassing  conflict  whi^h  the  medical  evidence  in  this  case 
presents,  it  appears  to  me  impossible  for  us  to  make  it  the  basis  of  our  judgment, 
and,  therefore,  that  we  must  form  our  own  opinion  as  to  the  sanity  of  Sir  George 
Simpson  upon  the  occasion  in  question  mainly  from  the  facts  of  the 'case  as  es- 
tablished in  evidence ;  and  viewing  the  case  in  this  light,  after  going  over  the 
wbelo-«f  the  evidence  with  much  care,  I  am  of  opinion  that  the  judgment  of  the 
Court  below  is  right.  At  the  same  time  I  think  that  the  oirqumstances  of  the 
case  were  such  as  to  make  it  the  duty  of  the  appellaiits  4o  bring  the  matter 
under  the  consideratfbn  of  the  Court,  The  investigation  thatlhas  takc^  place  * 
has  established  these  two  points  up  least :  Ist.  That^wRatever  maV  have  been  the 
mental  condition  of  Sir  George  Simpson  when  he  made  the  legMies  impugned, 
they  were,  at  any  rate,  the  spontaneous  dictates  of  his  own  mind,  i^id  are  nOit  in 
toy  d^ee  attributable  tp  the  su^estions  and  artifico^  of  others;  aa4,  secondly, 
that  we  cannot  annul  those  l^aoics  unless  we  are  prepared  to  adopt  the  opiidtoa 
of  Dr.  Worl^man,  that  the  case  of  Sir  George  Simpson  was  one  of  "incurable 
insanity."  This  would  be  a  painful  conclusion  to  arrive  at,  and  as  ikis  one 
whioh  1  do  not  think  the  evidence  sufficient  to  e8tal)li«h,  I  oononr  in  conning 
the  judgment  of  the  Court  below.  |  \\ 
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MoNDBLET,  J.— The  quofltion  will,  I  think,  redaoo  itRcIf  to  this  :-When  Sir 
George  Simpson  .ignod  the  cheque  in  fuvor  of  the  respondent,  on  the  4th  Sep- 
tember, raeO,  WM  he  HuflBclcntly  compo,  mentu  to  do  it  en  connaimnce  de  caute. 
I  have  BttebMvely  road  the  evidence,  and.  after  reflection,  hove  come  to  the  con- 
elusion  that  ho  W«8.      Dr.  Workman's  diesertJtion  may,  in  itself,  be  very  »cien- 

nJ  m"*!,  ''  "''''  *^  ''**''""^  ^'^  '"""*'"*'•  ^'-  '^"«"»'''  y'-stration  of  cawis  and 
VtL  Macdontioll's  practical  truths,  connected  with  the  evidence  of  Dr.  DeOouagne, 
napkins,  and  others,  speak  more  to  the  case  than  all  the  rest.  Dr.  Sutherland's 
ojiinion  ia  also  more  of  a  theory  than  grounded  upon  all  the  continuous  JTaots 

As  to  the  don  maAuet,  it  is  legal.     Wheiher  Hopkins  was  or  was  not  the 
^nt  of  Sir  George  Simpson  or  of  the  responcient,  or  of  both,  is  indifferent."  The 
/cheque  was  given  on  the  fourth  September  for  the  respondent,  it  became  his  pro- 
/  perty,  and  by  his  action  he  claims  it  as  such.  ^  » 

I  need  not  here  enter  into  a  mctaphysibal  or  physiologic-.l  dissertation  on  the 
mind  and  Its  operations.     I  am  for  coofirmW  the  judgment. 
The  judgment  in  appeal  was  recorded  in  tW^llowing  words.— 
'/  The  Court  of  our  Ludy  the  Queen,  now  here,  fihving  henrd  the  appellants  and 
respondent  by  their  counsel  respectively,  examined  as  t^II  the  record  and  pro- 
"oeedings  had  in  the  Court  below  as  the  reasons  of  appeal  fylod  by  the  said  ap, 
"ipellants,  and  the  answers  thereto,  and  mature  deliberatibn  on  the  whole  being 
"had;  considering  that  thS  suid  late  Sir^eocgo  Simpon,  at  the  time  n(i  his  mak- 
'  in-g  and  signing  the  cheque,  the  subject  matter  of  contestation  in  \hi8  cause 
"  in  favor  of  and  payable  to  the  said  respondent,  plaintiff  in  the  Court  below,  for 
"the  sum  t)f  one  thousand  dollars,  to  wit:  oh  the  fourth  day  of  Septoi.nur   I860 
"and  at  the  time  of  his,  the  said  late  Sir  George  Sii^ipson's  subsequent  akaow' 

ledgment  and  recognition  of  the  said  cheque,  to  wit :  on  the  sixth  day  of  SeW» 
"  tember,  1860,  was  of  sound^  mind  and  understanding,  and  considering  that  i 

the  disposition  afore^id  by  the  said  late  Sir  Geq^e  Simpson  of  the  said  su^ 
"f  °«>"«y '»^°»d  by  the  said  cheque,  the  same  Was  a  legacy  aUd  bequest  mqde 
by  the  said  Sir  George  Simpson  to  and  in  fav6r  of  the  said  respondent,  plain- 
tiff aforesaid ;  considering  that  in  the  judgment  of  the  Superior  Court  for  L0wer 
'Canada,  sitting  at  the  City  of  Montreal,  in /the  district  of  Montreal  on  the 
"26th  day  of  September,  1862,  adjudging  and  condemning  the  said  appollanto, 
defendants  aforesaid,  to  pay  and  satisfy  t^  the  respondent,  plaintiff  aforesaid 
'  the  said  sum  of  one  thousand  dollars,  ther^  is  no  error,  doth,  for  the  oo^^idera' 
^  tions  aforesaid,  affirm  the  said  mdgmen^  with  costs  to  the  respondeiri  againat 
."  the  said  appellant,  &c."  ^n  r  -b 

inJ^^lTt'^  ^!!!^  ''""!1~  *"  ^-  H-^"«"f»«  left  on  record  his  concun^nce  in  the 
jndgment  as  above  rendered.    •  /  / 

inli!q!!li°?'''p''"!  the  judgment  rendered  in  this  cause  by  Mr.  Assistant  Justice  Moi«. 
IB  the  Siipenor  Court,  on  the  26th  September,  1860,  and  appealed  from:  «"■««. 

"Z^J^'^T  '"'r'"*  ^"T*  **•'  P^^^'by  their  counsel  upon  the  merits  of  this  cause. 
"SforoVtrr""'  '•'!'/««"'""'*»«'«f  the  twenty-tturd  of  May  last,  thatthell^' 
«S„.^  f  ^    followmg  witnesses  examined  by  the  said  plaintiflT,  to  wit:  Hector  Mo^ 

uT^  !k!      -7^     1  ®"?'"°°'  •*  "J^"*^  '"^  »•'•  "'«>"»  of  proceedings  in  this  eaase. 
«.d  the  evidence  therein  contained  hel^  for  naught,  having  exwiinedttw  procewUngJ 
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Md  prbof  of  rocord  «na  having  Uuir  delil«r»Ud,  dot*  r.j.ct  the  «.id  motion  of  the 
«ld  dofem  «„,.  ;  «„u  co„.ld«rlng  that  it  i.  not  .ll««od.  pretended,  or  proved  by  the  d.! 
|u.d«ntH  hut  there  w«.  hujt  frmtd  or  .ugge.tion  pr«oti.ed  In  regard  to  the  gift  o  dont 
.  thn  m«„t.o„..d  and  net  forth  In  the  plaintir.  d.-cLratlon,  or  auy  i„„  Inftu  See 
w  atever  e^.-rcMed  ovor  the  mind  of  the  lai«  HIr  Oeorge  Himp.on  relatiV,  t<,  th,  .S 
g  t  or  donahon,  the  a.noni.t  whereof  i,  nought  to  bo  rt-covored  by  t/.e  prewnt  action 
md  con-idenng  that  the  defondant.  h,ve  not  p.ovod  by  legal  and  cone  n.iveovid  °"-; 
that  the  BK.d  late  Mir  tjeorge  Wimp.on,  at  the  time  of  making  and  .igning  the  ort  or 
rA<,u.  by  the  plaintilf  produced  an'd  fyle.l  in  thU  cau.e,  an!  at  the  time  JfrnaS  the 

mble  ir^  law  of  making  .uch  gift  or  donation  ;  c.'n.i.lering,  on  the  contrary,  that  the  i.lain- 

"nl^'ii T""""  '^"'♦^':'  "'"  '"•'"•^'^■'"  '^■^•""•^"^  "'*^"''  '"«  ""-  -"»  "•"  -  of 

.on  the  lourth  and  H.xth   dayn  of  Hep.ember,  IHUO,  the  «aid  late  Sir   George  Hmmu 

^^  though  s,ekw,th  hiH  la«t  iJlnew,  whh  of  sound  mind  an.l  capable  in  law  of  making  .S 

^gm^or  donation  j  ;gecing,  moreover,  that  in  the  act  it.elf  of  making  Huch  gift  or  donation 

.«re  dm-,  not  ap,*ar  to  thia  Oourt  anything  unreasonable,  irrational,  or  indiilitive  of 

''rSi?'.,"'  Tfr  "'"I"'^',"'- 'ho  said  late  Sir  OeorgeHimpHon;   «..d  inasmuch 

^  uitretorea*  the  dcfondauis,  in  th.-ir  Haid  qiialitiug  and  capacities,  have  failed  to  eaiHbligh 
i»y  legal  aii.l  Hudieient  testimony  the  material  averments  of  their  plea  firstly  pleaded  in 
this  cause,  doth  overrule,  reject  and  dismids  the  said'i.lea  ;  and  the  Court  proceeding  to 
adjudge  upon  the  merils  of  the  plaintW's  action  knddema,i.te,  considering  that  (he  plain- 
ta  hath  establisiied  by  legal  and  sulHcicnt   evidence  the  material  allegations  of   his 

^^  declarat  on,  and  particularly  that  the  order  or  clieque  dated  4th  September,  18W.  and 
upon  wl'ich  the  present  action  rests  in  part,  was  drawn  and  made  payable  to  the  order 
ot  the  said  plaintiff,  at  the  request  anil  by  the  order  and  direction  of  the  said  late  Kir 
Ueorge  a.mpson  voluntarily  an«  without  any  fraud,  suggestion,  or  impro|Mjr  influence 

^^  on  the  part  of  the  said  plaintijr,  or  on  the  part  of  any  iHsrson  or  persons  whonisoever, 

and  was  in  like  manner  duly  signed  and  delivered  to  E.  M.   Hopkins,  his  private  secre- 

tary,  with  precise  and  strict  directions  to  him,  the  said  B.  M.  Hopkins,  to  deliver  the 

-same  to  the  said  plaintiff  for  his  sole  benefit  and  behoof;  and  considering  tUat  it  is 

clearly  apparent  from  the  evidence  of  record,  and  in  an  especial  manner  by  the  memo- 

^^  randum  of  the  «Jtb  September,  18(iO,  made  and  prepared  by  order  of  the 'said  Sir  George 
Simpson,  and  by  him  fully  sanctioned  and  approved,  that  it  was  the  will  and  inten- 

^^  tioo  of  the  said  late  Sir  George  Simpson  thereby  to  make  a  gift  or  donation  of  the 
amount  or  sum  of  money  in  the  s^id  order  or  cheque  and  in  the  said  memorandum  specjl^ 

^^  lied  to  the  said  plainiifT,  as  a  token  of  bit  remembrance,  and  of  his  friendship  and  regar~ 
tor  the  said  plaintiff,  and  in  requital  df  past  friendly  acta ;  conaidering  that  although 

«•  *  medical  testimony  adduced  iq  this  cans*  is  conflicting  and  not  entirely  conclusive 
in  establishing  the  state  of  the  late  Sir  George  Siipson's  mind  daring  the  period  of 

^  his  last  Illness,  yet  that  it  clearly  results  from  tie  whole  of  Hhe  evidence  adduced  that 
during  the  4th,  5th  and  6th  days  of  September,  1860,  the  said  late  Sir  George  Simp- 

^  son  enjoyed  several  iniervala  of  reaseiCand  was  at  differeot  times  on  those  days  in  a 
rational  and  sooad  condition  of  mind;  and  seeing' that  it  is  proved  that  at  the  time 
and  times  of  making  and  signing  the  order  and  cheque  above  mentioned,  and  of  mani- 
ftsting  the  intention  aforesaid  not  only  verbally  but  by  the  memorandum  aforesaid, 

^^  the  said^r  George  Simpson, was  restored  to  and  showed  lucid  intervals  of  reason,  ai\d 
exhibited %&ouid  and  rational  state  of  mind;  considering  that  in  the  opinion  of 
this  Court  tlsrer  is  no  rule  or  principle  of  law  fixing  a  duraUon  of.  a  lucid  interval  or 

^^  the  -intermissi^  of  delusibn,  hallucination  or  insanity,  in  order  that  acts  done  in  those 
intervals  or  intermissions  Should  be  valid  inlaw;  and  considering,  therefor^,  that  at 

I  the  time  and  times  of  makiW  and  signing  the  order  Or  cheque  aforesaid,  and  oC  making 

^the  giftot  donation  aforesaid,  as  fnanifested  by  said  cheque  and,  by  said  memorandum 

I  of  the  6th  of  September,  186o\  theysaid  late  Sir  George  Simpson  was  capable  in  law 

"of  making  such  gift  or  donatio\;  considering  also  that  from  the  act  itself  no  indic*- 
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Strachan  Bethune,  for  appellants,.  ^ 

8mwda,i  &  Gairdner,  attorneys  for  respondents. 
^.  »'.  Torrance  and  R.  Laftamme,  counsoL 

(8.B.   *   W.F.O.) 


Judgment  confirmed. 


Vide  Lambert  aad  GauTreau  in  appeal,  1  L.  G.  Jur.,  206.233,-j 


■pauim. 


^> 


^li^!*?.!f'hl"ll°'  TT^  •ncp.ol.ron  th.  part  of  the  I. to  Hir  G^org,  ilmp.on  coUU,hJ^ 

•'^nTlZtZ^llTr!:^'''  the  contrarr,  th«  j^t  or  donation  I,  not  .xcmVit'.  ^"""^S.T'n 

in  amount,  eonii«»rinK  t»«k4Q>tuno  left  by  the  laie  fit  (Jeorge  tSimiMon  or  Unreason.     Sf''  '''"•■ 

''lor«  T„7cl..T  ,  '^r  •"  '"•"•"""  "'•'S "'  """''  «=«"Hot  be  ,m,.umed,  but  tf.e 
CfXtimW  18  ih  '.».*"'..'''•'  •'••"v«rjr  o?  the  ,.W  order  or  cheque  of  the  4th 
■  »«Kft;  cS™'.  *'"*  •*''^  '"•  *'  '^'^  *^'"'"*'"  '»  'he  ...id  i.  M.  Hopkins, 

"orjer  or    llue  an       «  ^lir  7.  ■""'  "•'  '""""'''  "«'""«'  *"*»  "'"""^  °'  '"e  .aid 

"«ndThe  lmL„.l  r  ,"1.:  ''""'"''«^'"K  '""-"•"^h  •"  »•/  'ho  order  or  eheque  aforenald, 
"Jhl.  cau.eTo  J  I.  f>T.T  ^^'''^*^^'  >«'«>.  P'-i-'tiT-  exhibit  No.  «  produced  in 
"SrOeo  2  S^n?      ^  "^  *'"""""'  *""  '^'"' """'  '«  '-•"•"'•^^•l.  •"  'he  don.-e  of  the  late 

''Z?ZJZZ"l,  "  r"  '■•"='""''  ^•""   "'^  "'"'«  ''«f«""Hn.8  in  their  .aid  quil- 

"iTSfr  Gcolsil  ''"^"""'-  '""'■'  ''""^'•'"'"^  ""*'  ••y  the  decease  of  .he  said 
•^Vment^rraldlT"  ^'T  ""  "'"  ''"'^^•»""«"'  "'  the  said  order  or  cheque  for 

".rncci  of  th     c^  ?"":  'f'"'  "'''^"'  "'-•"'•8*  «'"""'-.  »•"'  """«r  the  eircum- 

•'nnTthat   r«  .   V  r""1   ""'"""'''"o  he  and  i.  now  in  ftaWorcc  :,nd  effect; 

"of  hTl«,r3.i^^^  and  disputed  by  .ho  dcfend«n^3!Llv,  the  ox,...utor8 

'In^KTv  n  lod  ll'r*"V  •^""f  """f.  'herefoa>,  that  .he  Snt  «n,l  sum  of 
"the  4th  rptS^r^Sfo  I'^T"'  •""*  •"-""«-'»  ^'  the  said  or^er^r  ci.equo  of 
"consti  utedJid  if:  '  ,""  "  """*'"  memorandun,  of  the  6th  i^iptimber,  1860. 
"sLtstnof  h  '  ;iX:e  SoTor  "s' "'"™  "°T  "«"'"^'  and  ^p.a  the  esta'te  and 
"fendante  in  their  oil i  1  '^'^  ^^^'S V""'""''  ""''  '"  "coverftblo  from  the  said  de- 
"wiUand  tlstlmeLTf  H  •°V"'"'""'^'  ''^  '"*'"  "'"^i""*  of  "e^utors  of  the  last 
"Z^ton  and  doThadl  '"f  '"?  ^''  """'^^  Simpsoliloth  maintain  the  plaintilTa 
"dtiMto  navf H     r  .^  "°?  '""''""""  *""'  defendanU  in  their  said  qualities  anfl  capa- 

"tulnd  dollars  cu2tV  ''tf  ""  "•""  "'  »''°  ''"°«>-'»  ^^  «"y  P«-'»''.  »"« 
"«aid^"ft  or  donati    ]         '^  "f  """  P""""="  *''^'"'*'"*'  '^'''K  '"e  amount  of  the 

"October  1861  Zofl  "':""'''  "'"•  '"^""'»  "'«™'«'  f'"™  '»'«  fourteenth  day  of 
ucioDer,  1861,  date  of  serr.ce  of  process,  till  paid,  and  costs  of  suit." 
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< 


CROWN  s\dB. 


MONTHEAL,  i3tu>  OCTOHKR,  18S5.  ^ 

Coram  Axuvriti,  J. 
Rfijina  vi.  Miller. 

VbNIBI   rAOlAN  AD  TRIANDUM. 

Aa  •••♦B  Indlatad  (br  •  Many  hM  tb«  rlitlit of  b«lng  triod  by  •Jury  dt  mtMttati Unimm  If  b*  eltim 
^    thfi  bancllt  n|mhi  pUading  *t  thu  ■rral(nm«iil. 

Tho  priMonrr  wu  iiidiotcd  for  cnrnnlly  obuiiing  a  child  Hodor  ton  yoarrf,  and 
it  the  tiiuoof  hiH  orraignuicnt  ho  ontorod  a  suggcHtion  on  tho  rooord  as  foll^wi; 

«•  Tho  mid  ♦  ♦  ♦  *  ^^^  |,o  \^  aa  alien,  born  in  Ctuwel,  in  the  Eleoto- 
"rate  of  Hcmo  Cniwol  in  Germany,  and  owes  ulloKiunoo  to  the  aoToraii^n  (h)i 
>EI«otor  of  lIcsTO  CuhhoI,  and  ho  prayn  tho  writ  of  our  said  Lady  tho  Quoon 
*\to  oauBO  to  oouio  here  twclvo  j(ood  and  lawful  men  of  the  city  of  Montreal, 
"thereof  ono  half  to  bo  of  natives  and  the  other  half  of  aliens,  to  try  tho  issue 
"  0(1  the  said  plea,  oocording  to  tho  form  of  tho  statute  in  auoh  oaso  made  and 
"pi^vidod."  -  ' 

,  The  order  being  given  as  follows  :  "  And  it  is  grontod  to  him  that  the  writ  of 
"  our  goveroign  La<iy  tho  Quoon  do  issue  as  prayed  for."  Twelve  jurors,  whereof 
one  half  to  bo  natives  and  the  other  half  to  be  alions,  and  who  were  of  no  affinity 
to  the  pHsonor,  were  aooordingly  summonod. 

The  prisoner  was  tried  and  found  guilty  on  the  26th  October,  1856,  and  after 
the  a/^cu^tM  and  proclamation,  ho  was  Hontenoed  to  death.  - — <- 

D.  Rosa,  Solicitor-General. 

■  > 

MONTRBAL,  Hth  MARCH,  1807.    ,    ' 

Coram  Ay LwiN,  J.        ~ 
Regina  yt.  Barley. 
Pbbvious  Conviction. 

On  an  indlothmt  for  anj  olRtnoe  after  a  previoni  oonTiotton,  th«  defendant  li  flrtt  to  b«  arrai«a«d 
and  tried  upon  the  oSbnoe  obarged.  and  If  found  guUty,  then  the  Jury  are  to  be  ebarged  to  try 
whether  he  has  been  ao  prevlouily  oonvloted.* 

This  was  an  indictment  for  hoase  breaking  itnd  larceny  therein  after  a  pw- 
viouB  conviction  for  felon'y. 

The  jury  found  tho  prisoner  guilty  of  larceny  in  manner  and  form  laid  in  the 
indictment,  but  not  guilty  of  house-breaking.  Henry  Driscoll,  Esquire,  Queen's 
Counsel,  fyled  acertificateof  a  {mvious conviction  for  felony  against  the  prisoner, 
which  was  read  to  the  jury;  and  called  *****  who  were  sworn  and 
examined  as  witnesses  to  prove  the  identity  of  the  prisoner.  '      ' 

Hia  Honor,  Mb.  Jubtiob  Atlwin,  charged  the  jury,  who  said  by  their  fore- 
man that  they  found  tke  prisoner  to  be  the  individual  mentioned  in  the  oertill- 
oate  of  conviction,   r^j  ^  ■* 

(P.B.L.)  1      '      .^ 

•  Vide  the  criminal  law  consolidation  and  amendment  acts  by  Greaves,  p.  202  and 
a«,aitotliepmcednaBJowfoUowA4ttBMgUmL 
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CROWN  SIDE. 

MONTREAL,  Htii  MARCH,  IB07. 

Conim  Arr,wiN,  J.  ^ 

ihfgina   n.  Caiue. 
On  ch„Tg,  .(faunulling  a  Bailifin  tlu,  .xttuUon  ^  Ki,  July. ' 
MlHDIM«ANOB— Q,;a»T»R  SehSIONB. 

The  following  order  wa.  ma.lo  i„  thi.  oau« :  The  Court  having  oxumiorfd  the 
SlT'."LrL'  "'''''^.Z'^:'  r'"«  ""'^  ^"""""'^^  -«-•''»•«  ''"^•J-"' 

Lady  the  Quoon.  .hat  tho  Record  la  thi.  cu«  be  «,„t  down  to  the  Coart  of 
.rjllgruw"      *'"  ''"  ">«  J"t"ct  of  Montreal,  to  bo  there  dealt  with 

(P.B.L.) 


MONTREAL,  31rt  MARCH,  189T. 
Coram  Aylwin,  J. 
Begina  vs.  Lumere.  , 
ri.a  Jury  ''^-^Jj''*- •'^r Jh*  ,«™™,n,  „p  .„d  .h,  „«.  Uoon«M.d.  to  ,«.„.mli.o  .py  of  lh» 
wun«MM  whoM  orldenee  wu  not  woll  undwutood  by  thorn  • 
inis  iDdiotmont  was  for  larceny. 

in  ISurt  L*;?'?  ^!;  ""^  *"  '*•"''  """'  '^'^  deliberation:  afterwards  .pp«„red 

LTi.^  J!""     n  ""  "''''"'"°  q«OHtion«of  *  *  *  whose  evidence  thej 
Blatcd.had  ftot  bcfln  well  understood  by  them. 
The  witnesses  *  **,«,«  ,^,^  ,„d  ^j,^,^^^^^^  ^^^  ^^^  ^     j^^^. 

them,  Uj^„t.red  to  dehbcrate,  ^^  returning  into  Court,  th/gave  u  verdict 

.     (P.B.I..)  /       .    N  •     /  \ 


>•, 


MONTREAL,  3l8T  MARCH, 
Coram  Aylwin,  J. 

Regina  vs.  Dorian.  U  '' 

'  Form  of  the  Indictment.  > 

Ihe  prisoner  was  tried  on  an  indictment  for  larceny. 

The  indiotmeut  was  as  follows:--  v  <. 

"Provinob  of  Canada,  Lower  Canada  I  "  ^''  *•>«  ^'ourt  of  Queen's  Bench,  ' 
,('n  .,  V  (  "  Crown  aide,  March  tenti.  1867. 
"J)I8TBI0T  OF  Mc™E...r  "pelu^^fbr  OUT  Lady  th.  Queen.  np<;S 
"i>««h«f  *  *  T  .  J  ^."o"''^*  present  that  *  *  *  latTof  the 
"fSlnfAtM-W'"'^'"*"'"*'^^""*^"'  *  *  *  onthetwenty- 
ii^Taw^t;!^''--  M'^r^rn  *  ''"''•"■•  ^-  ««P-  '^^^^  *  Black.  Com.  brChri.. 
-WHty.,  iBCi  A,  aai ;  mua  8  0.  ana  P.,  p.  flM.  ^  >?  tuumw.    j  lajanr,. - 
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/    ' 


M*KlM 

OoHua, 


"J 


■T. 


"  tny/me,  at  tho  |)ari<t|i  aloreuiid,  in  th«  diatriet  ifortMld,  ftlqaiottilj  didttMl « 
••onV    *    *    *    nndiilt  prinu-d  bwtkwf  of  t"on«8.  D."J< 

lie  Jury  rolurnml  a  Tcrdlot  oi; «  Knilly."     Whor«i,iH»n  k  motinn  watniiida  on 
tli«  |>art  of  llio  priwiior  '<  tliut  tli«  JudKinont«f  thU  Court  ufxtn  Iho  vordldt  of 
«'  puilty  roturncd  and  rcrfd«red  ai^aiiiHt  him  tij)on  hiii  trial  upon  tho  indioiniunt  Iw 
"  utiiyod  and  urr^at.fd  for  tho  foll«iwinK  rounc^ik:  laj.  II.!0«uiHj-n(»  lo^al  ohorneor    ' 
"  offi'uco  i»  mit  forth  in  tho  auid  inilictniont'iiffuiimt  him  nii  rijfjuinid  by  Inw  In  '' 
•'  ooMntitttto  a  logiil  ondTttlid  ohiirKo  of  lurCony.     2nd.   Ueoauno  tlio  vafuc  of  tho . 
"  actroral  artioleN  cauniurutod  in  (ho  Hai'd  indiatm^nt  ia  not  atuted,  noithar  i«  it 
"  alioKod  thnt  thoy  wero  of  any  vnluo:    3rd.  Ih)Oaua«  th«  aaid  aovoral  artioion 
•'  are  uot  nllfgcd  Ui  bo  tho  property  of,  or  of  tho  Rooda  and  ohaitoia  of  H.  I). 
"  4lh.  BcoauM  tho  o»|ii>r«hip  of  the  naid  mirerul  uKioloa  enunionitod  in  tho  raid 
"  ludictiucnt  ia  not  atatod  and  ia  not  therein  aet  forth  aji  r(N|uirod  by  law.     6th. 
"  -BooBuao  tho  aaid  indiotnipnt  in  wholly  initoflSoicut,  informal,  null  and  void."  ||    - 

♦'  S.C.  Monk,  Knquiro,  gucon'a  Counael,  acting  on  tho  port  of  tho  Crown^ 
"  Rubniita  tho  ooao." 

Jmtgmcut.—"  The  Court,  havinK  heard  tho  prisoner  jjy  hia  Cftunael  on  the 
"  motion  in  arrest  of  judgment,  ovcrrulea  the  aamo." 

Cdittdi/,  cuuiiHel  for  priaonor.  "   '      • 


MONTUKAL,  0th  N(»VEMHER,  1807. 
I  Citrtim  Aylwin,  J.. 

Regitia  va.  McCorkill. 
A  witnixa  who  ha*  NH<n  ordomi  to  wllh<lr>»  nrom  tho  coart-room  URuniy  of  contnmpt  If,  (Kfltr 
hU  cxamluklloii.  hu  ouiniiiuiilcatot  Btt)\»  dlMiloMd  In  «vld«nae  it  tbu  trial  to  anotber^tPMt 
not  >«>t  exaiiiiui'd. 

The  witncM  hnvioK  been  ordered  by  {h©  Courtfln  the  usual  applioarton  to  withi 
draw  from  tlio  Cou^^l•ooJ^  until  oallcd  for,  one  of  tlitf  witnoHHtiH  exumi,nod  on  tho 
part  of  tho  priwdor,  J.  II.  Miwier,  after  hia  examination,  and  before  tho  ezamiua.. 
tion  of  another  w^lncjw,  did  comnmnioate  to  him  u  fact  dicoloscd  in  ovidenc^e  before  T 
(ho Court,  and  lhercui)6n  Ihtrnj  Driiatll,  Eiquire,  Queen's  Counsol.nuoved  that 
a  rule  do  issue  against  him  for  contempt,  unless  oause  bo  shown,  and  in  supporf 
thereof  fyled  thoaffidavitof  L.  ^  C,  and  the  following  rule  was  served  upon  bib : ' 

"  Upon  seeing  the  affidavit  of  *  *  *  to"  tho  effect  that  oftcr  the  order 
"  mkdo  in  this  cause,  that  tho  witnesses  phoul^  withdraw  from  the  Court^room, 
"J.  H.  M.,jjne  of  the  witnesses  examined  on  behalf  of  the  prisoner,  after  his 
"  examination,  and  before  the  examination  of  *  *  *  Another  witness, 
"did  communicate  to  tho  said  *****  a  fkot  discrosed  in  eviderfce 
"  before  the  Court,  to  wit     ******* 

J'^t  is  ordered  that  (ho  said  J.  U.  M,  do  show  cause  to-morrow  at  t6n  o'clock 
*'  in  the  forenoon  why  he  should  not  bo  attached  for  contempt  in  waking  known 

^   *  C<7»''and<i<7ior(avi<,  uni^i'SBary  in  tbissututorjr'fomi.  '  "       - 

t^t  ia  unDeccssarj  to  gtaUi  the  value  in  this  statutory  form. 
j    %  Ex  bonii  et  eatallii,  unnecessary  in  this  statutory  form. 
^1    i  Contra/omjtm  ttotuti  Md  Contra  paeem  omiUei. 
f  II  ViW.  Cons.  6ft.  of  Canada,  cb.  xcli.  sec.  84 ;  3  Cox,  0.  6.,  p^  483,  aider  by  verdict 


y^ 
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• "  '<*'»''»  •''*"»«•  «•«>«  at  thf  trial,  JRd  ftir'ther 


IMI 


It  with  nooording  to  law!" 

<ftn  ih-Mun,  of  ihi«  rulo  Uoro  th«  Court    ih«U^'"^  "^  •h-i'ftWn:-' 
.fBJ.vit  in  „„.^.,r  „.«„,„  ..  ,.  J    ^  f '  i^;":!*^"  y  noM  nude  tl.o  f„|,«»i„^ 

.   I"  .  AIONTREAI.,  0th  NOVEMHKU,  1857.  '  '  .  '      , 

T...„.S,.,Lo„.H'IIvr«utE  L.ftNr^,.«.  jukt.;  C.  J.,  a^d  Avuwin.  j/ 

lieijim  v».  McCqrkiU.  ■ 

P<>fi(JERY — RlCBIPT 

'■""' pt.  It  lititit  bfl 

of  C.O,d,.    '      ^^''  '  ~  •■■"■"■"■"^  '"  '"<""•»«"».  oh.  W.  «*.  1).  of  th«  Coi..ollu.U^  hutute, 

Tho  indictment  contained  two  counts  88  follows:  / 

k.ll,  late  of  the  parish  o^***  jn  theDistrict  of  Montreal,  ***  on  the  thirtiri. 

'  fi%:L  S'^VVr/""' V^^^  -  thousand-Chudtrrnd. 

%?***  w^*:^^^^^^^^^^  ^^'"  't'"*'  P-P?''-«  *«  ^"'he  receiver 

"furZri-  Ti      .    "     'he  jurors  aforesaid  upon  their  oath  aforesaid  do 

"  S   veLT     I    V""  "''  "*•  *'<^^«"''"  ™  the  twentieth  d.y^of  Ap  3,  in 

W  offer,  u  ter  dfspose  of,  ond  put  off-.  oprUin  forged  receipt  purportinrto 


'   /„  ,_  *Ofi(JERY— Rl, 


I'wkUl, 


1! 


it  ll 


.:     'I 


\m 


/ 


«  u.e  „mo  ^e  so  offered,  uttered,  di-poseTon  1^^  ^t  ^th7  slir^^r^ 


••■/f 


-v^^ 


*;^^^;^«( 
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^ 


\ 


'^■ 


'i  receipt  aa  aforonaid,  then  well  kDowin<;;  the  same  to  be  forged) ;  against  the  fotin 
'*  of  the  statute  in  such  case  ^lade  and  provided." 
Terdiot — not  guilty  on  the  first  count,  but  guilty  on  the  second  count. 
The  prisoner,  by  his  counsel,  morod  on  the  7th  November,  that  the  judgihent  - 
'of  this  (!ourt  upon  the  verdict  of  the  jury  in  this  cause  rendered  upofi  the  second 
count  of  this  indictment  be  stayed  and  arrested  for  the  following  among  other 
reasons;  Ist.  Because  the  charge  contained  in  the  said  indictment  is  wholly  and 
'  altogether  insuffioiont  in  law,  and  the  suid  indictment  is  informal,  null  and  void. 
2nd.  Because  in   the  s»id  indictment  the  purport  of  the  receipt  or  document 
alleged  to  have  been  forged  is  not  sot  forth,  neither  is  any  description  of  the 
-   same  tlierein  given,  from  whidH^the  Court,  herdjj^dging  from  the  said  indictment, 
can  Biiy  whether  the  instrument  was  one  in  res^t  of  which  a  charge  of  forgery 
or  of  uttering  a  foiged  document  would  lie,  or  was  an  instrument  having  any 
value  or  in  respect  of  which  an   intentio#to  defVaud  could  be  pfesumed.    3d. 
Because  the  terms  of  the  statute  were  not  pursued  in  describing  the  document 
alleged  to  have  been  forged,  u  not  being  stated  to  be  a  receipt  either  for  money 
or    for  goods  or  any  accountable   reoei|>t    either   for  money   or  goods,  or 
for  any    note,   bill    or    other    security   for    payment  of  money,   and  thus 
it  is  not  shown  by  the  indiotitnent  that  the  receipt  mentioned  is  such  a  docu- 
ment, the  forging  or  uttering  of  which  is  prohibited  by  law.     4th.  Bec^ite 
■  DO  description  whatever  is  given  in  the  said  indictment  of  the  instrument  alleged 
to  have  been  forged  such  as  by  law  is  required,  and  .such  as  would  be  and  is 
necessary  to  enable  the  said  R.  McCorkill  to  plead  as  against  any  other  or 
subsequent  charge,  aw^re/ois  convict.    A  motion  for  a  new  trial  was  also  made, 
but  upon  other  grounds.  Thcjudgidljnt  in  tBe  register  of  the  Court  is  as  follows: 
the  Court  render  judgment  on  the  motions  for  a  neW  trial  and  in  arrest  of 
judgment  mude  on  behalf  of  the  prisoner.     On  the^  motion  made  on  behalf  of 
tits  prisoner  for  a  new  trial,  it  is  ordered  that  the  prisoner  take  nothing  by  his    ' 
motion.     On  the  motion  on  behalf  of  the  prisoner  made  in  arrest  of  judgment 
the  Court  grant  the  motion,  and  order  that  judgment  in  this  ease  be  and  the  same 
'  .  is  hereby  arrested.     Henry  Driscoll,  Esq.,  Q.  C,  and  B.  Devlin,  acting  on  the 
part  of  the  crown.     The  Honble.  L,  T.  Drummondmd  Ed.  Carter}  coaaad  for 
tim  prisoner.  ^         *       '      ,  i. 

(P.B.L.)  • 

MONTREAL,  3BD  JULY,  1861. 
Coram  Aylwin,  J.  * 

JReginavs.  Vendette. 
,     Exhibiting*  Articles  of  the  Peace. 


»mr-: 


>• 


BMmT—t)m.t  when  Mttel<>t0f  the  peace  have  been  exhibited  in  open  Conrt  against «  person,  the 
Oaait  will  direct  that  he  do  stand  comniitted  uatU  leourity  to  keep  the  peace  be  given. 

On  the  first  day  of  July,  1861,  the  wife  of  the  defendant  exhibited  arjMdes  of 
the  peife«4j;ain6t  trim,  which  w»re  sworn  to  by  her  in  open  Court,  and,  t|ci^%e, 
the  Court  ordered  that  t>roee8S  do  issue  to  arrest  the  defendant.  ;- -   . 

,  On  articles  of  the  peace  exhibited  by***  w^fe  of  the  said  V.,  gainst  the  add 
J^lifir  ftttsbaod,  through  fcarof  deaths  or  of  reeeiviog-»om«  griwottsbedUjFtoi 


charging  the  said  Y;  with  having  lately,  and  especially  on  the***a8ed  the  most 


COURT  OF  ttPEEN'S  BKNCH,  186.,  CROWN  SIDB.         285 


erael  ond  birbarona  ircatindnl  to  tcr  bv  iiii.«iili!„.  K.  .•         7~ " 

.nd,  «io™o,cr,  .b™.,«„i„, ;„  ,.k„  h„  if,.;'""*"*  •""""«  •■"'  -""Jing  her, 

;;  -hj...,  .«d  pLioi,,  to.ld;lrjd .  :r;x"t "' ""  "i-'-^''- 

"months,  himself  in  the  sum  of  *I200  .nA  r  .^    ^  ^P"''°  °^  *w«'''« 

"  tors)  e«ch  io  the  sum  ol^X^lTZXo^^^  ^^^^^        ^^'''  '""^^^  P-P- 
"^ol  of.this  Distrfct  until  sueh^ecur  fb   .tn  "    ""'"""^'  ^'^  "'^^«'"°'- 

^oAnaow;  counsel  for  exhibitant 
(P.B.L.) 


^ 


MONTREAL,  28th  OCTOBER,  1857. 
-  (ioram  Alvwin,  J, 
Jiegina  \B.  Johnsdn.   V 
Pehjurv. 


^.T 


'?l!n"°"'°K»i«rwa.  made  agdMl  the  prisoner:      '         • 

»".e,,tot„  leXd;f2;ltd  2^1.^7*1  ■"°'"'^^^' «'•'•''' 
<«r  .aid  lad,  tie  Qocra  aTir,:     j  «  '  '"''' ''°''  ""'""<'".»  to  the  u«  of 

-uei  to  ti.  e»:rif:,rr:- ti;?: -\-^^ 

(P.B.t.)  .; 


JfONTREAL,  24th  SEPTEMBER,  1862. 
^'"■"'»  MONDELET,  J.,  BERTHKI.OT,  J. 
HiLi  -Th        ni  ^^9^na  VS.  Hathaway. 

■■J.^r^Tio'r.lttnSi.rtrM"'''^"'^ 

"teenih  davof  M.,or.V^  t  *•  D„tr,.t.f  Mont,«d,  laborer,  „»  th.«,M 

^  Under  the  Vexatious  Indictments  Act.  24    Vic    oh    id        •  .. 

y.;;^  or  found.  ualeBS  p».fern>d  b,  the  d^ctill  i;!'  il!!' !"_''"J'--*  «»'*'>  «»  P- 


Vendette. 


-.Iud|pe 


ii-ugy^fc,  «a,,_j^^-.g_0P^ 


\h 


Hi 


!      11 


itil 


\      1 


t  Com.  St  of  Canada,  oh.  99,  sec.  iJ9. 
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\, 


Beglna 
Ilathaway. 


"  Btatuto  in  such  case  mndo  nnJ  provided  and  against  the  p6aco  dffoui  Lady /the 
"  Queen,  her  crown  and  dignity."     '  .  / 

The  prisoner,  liaving  been  found  guilty^  moved  by  his  counsoi  for  mrerit  of 
judfiment  on  the  following  grounds :  "  Ist.  B(/bau8o  it  does  not  appear  upoo  the 
•'indicfmeuf^n  this  cause  found  that  the  said  J.  Ilathaway  committed  the  for- 
"  gery  charged  with  intent  to  defraud  any  person  or  body  politic  or  corporate  in 
"  the  said  indiotiucut  specially  nani^. 

"  2nd.  Because  it  is  not  laid  in  the  said  indictment  that  tho  forgery  of  the 
"  said  note  was  by  tho  said  J.  H.  perpetrated  with  the  intent  of  defrauding- luiy 
"  person  or  body  or  joint  stock  company  specially  named  therein."  ' 

JitilgmiHf.— The  Court  orders  that  the  prisoner  take  nothing  by  his  motion. 

Kerr,  counsel  for  prisoner,  V  .      '  .  .     ;?, 

MONTRETAL,  6th  OUTOBBR,  1862. 

Coram  Mondblet,  J.,  Bkrtiielot,  J.  "  • . 

Regina  vs.  *Sinical. 

llBLD  :— That  upon  nn  Infliotment  for  false  pretences,  the  proaecutor  i»  not  bonnfl  to  dettrer  tc  the 
tlefoudaiit  tho.  particular!)  of  the  crime  charged  against  him.* 

This  was  an  indictment  for  false  pretences.  On  the  2nd  October,  1862, 
tho  defendant  moved  "  for  particulars  of  false  pretences,  to  be  relied  on  b 
'•  support  of  the  indictment."  ' 

This  motion  was  opposed  by  the  counsel  for  the  private  prosecutor. 

Tho  judgment  of  the  Court  was  rendered  as  follows  : 

"  The  Court  having  duly  considered  the  motion,  heard  the  parties  thereon, 
"and  on  tho  whole  duly  ^deliberated,  pronounced  the  following  judgment:  it  is 
"considered  that  the  said' defendant  take  nothing  by  his  motion,  and  reject  the 
"same." 

Cassldi/,  obunvel  for  prosecutor. 

Kt'rr,  cotuiEci  for  dcfeiiditnt.- 
(P.R.L.' 

MO.VTREAL,  14th  OCTOBER,  1862; 
Coram  MoNDELET,  J.,  Bertiielot,  J. 
'  ,-^  Regina  vs.  SenScal. 

llKLD  :— That  the  defendant  it  not  in  alt  cases  of  acquittal  eiStitlod  to  a  copy  of  the  indictment  laid 
againat  hiin.t 

The  defendant,  having  been  indicted  and  tried  on  a  charge  of  false  pretences, 
was  acquitted.  6n  the  1 1th  October,  1862,  he  rnoved  the  Court  by  his  counsel 
for  copies  of  indictment  and  papers. 

Judgment.  "  The  Court  having  considered  the  application  of  the  defendant 
"  for  copies  of  the  indictment  and  papers  iu  this  case  rejects  tho  application." 

^rr,  counsel  for  defendant. 
,    (P.B.L.) 

•  Vide  Consolidated  Statutes  of  Canada,  ch.  99,  sees.  29,  51,  61.  Lord  Campbell 
act  by  Greaves,  pp.  iii,  iy  and  v. 

t  SeffW3rTtewh?8  C.  C,  p.  205,  and  note  3,  Cox's  Crim.  C,  p.  5-4,  T.  R".  693.  10  B., 
and  C.  70. 


J  dettver  tc  tho 


Ddiotment  laid 
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,        '    '  MONTREAL,  7tii  OCTOHKR,  I8v,i.      '  ' 

..    Cornm  M0NI.KI.KT,  J.,  AND  BkhtIIELOT,  J. 

liegina  vs.  Hinical. 
Amendmknt. 

the  said  H.  R.,  tho  8a,d  amendmept  being  requisite  to'render  the  said  inLf 

.- rnirsf s::rr;:r:::r  -  -  -  -  ^^^^^^^ 

and  whether  he  had  anything  to  urge  with  reference  thereto,  in  order  that  f hi 

proseeutor  opposed  the  apphcafon  of  defendant's  eounsel  for  a  postponement  oJ 

''tttromrd^^^^^  -  both  sides,  orders  that 

"  6f  t^e  cCL  If         *  ^'  rT^'  '•"'^"™'"'  "« ^'^  '""«"d-«"t  i"  the  opinion 
ot  the  Uurt  occasions  no  prejudice  to  the  defendant." 

Camrfy,  counsel  for  private  prosecutor. 
^err,  counsel  f6r  the  defendant. 
(P.  R.  L.)  

hjaZls^Xt'"''''^^''-  ^^'■^^-  '''  '''  TV,l^;iir¥;7d  83.  Lord.Campbcirnrt 

ch.'^C^L'c'ecTr"   ^r'"''^''*''   •"   --"-ce  -ith  the  provision,  of 
«.  TO,  ^^.  u.  u.j  gee.  81  the  amendment  was  made  aa  fniinnr*^   «  i        j        »«»uu»   oi 

"  on  this  indictment  hy  nHer  of  thr,  r.rLT  .      ""om, "  Amendment  endorsed 

II  -  J .xji?™"!!'.  "J  Mfflw.  M  tne-faoart  pursuaBt  to  tlie  maims  rx-i^7t — -v — *-  — ^  ■-■- 

"^~~  ■    ;■       "  ^  '■.■'.  '"  ■        '.'  ':''''y 


i    i| 
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i;      ; 


CUOWN  SIDE. 


^■l 


-MONTREAL,  6tii  OCTOBER,  1802. 

Coram  Mondelet,  J.,  Bertiiblot,  J 
Regina  vs.  JJrUcoll. 
Stealing  Monky. 

IlKLD:— That  the  apecieii  of  coin  or  thp  nature  of  tho  Dank  notes  need  not  bo  alleged  in  any  Indict- 
ment for  the  larceny  of  money.*  ' 

The  prisoner  was  charged  upon  the  following  indictment :  "Thti  jurors  for  our 
"  .Lady  the  Queen  upoH  their  oath  present  that  Jeremiah  Driscoil,  late  of  the 
"  city  of  Montreal,  in^  the  District  of  Montreal,  laborer,  on  tho  eighth  day  of 
'<  August,  one  thousand  eight  hundred  and  sixty-two,  at  the  city  aforesaid,  in  the 
"  District  aforesaid,  did  feloniously  steal  a  certain  siim  of  money :  to  wit,  to  tho 
•'  amount  of  one  hundred  and  forty  dollars,  lawful  current  money  of  Canada 
«'  tho  property  of  one  J.  B.,  against  the  form  of  the  statute  in  such 
"  case  made  and  providcdy  and  against  the  pcuce,"  Ac,  &c.  The  jury  returned  a 
verdict  of  guilty.  It  was  objected  on  behalf  of  the  pi;i8oner  that  ho  could  dot 
b6 convicted,  inasmuch  as  the  indictment  charged  him  iwith  stealing  "money" 
without  any  particular  description  of  tho  money  so  stolen.  The  prisoner  by  his 
counsel  moved,  on  the  30th  September,  186*2,  "  that  ihe  verdict  in  this  cause 
"  rendered  be  set  aside  and  a  new  trial  ordered,  for  the  following  amongst  other 
"  reasons :  Ist.Bccause  it  was  not  proved  at  the  trial  that  the  bank  notes  which  the 
"  said  defendant  was  acouse^^of  stealing  nor  any  one  of  them  were  or  was  genuine. 
*"2nd.  Because  the  cxistence^rf-^he^baftk^ofwWohihe  notes  werirpfeienaed 
"to  have  been  issued,  Wi^8  not  proved.  3rd.  Because  no  proof  was  made  of  the 
"  value  of  the  said  bunk-nptes  or  any  of  thenj.  4th.  Because  it  was  not  proved 
"  that  any  money  was  duo  on  the  said  bank-notes  or  any  of  them,  and  remaining 
"  unsatisfied.  ^  (Jth.  Because  the  evidence  shows  that  the  money  stolen  was  bank- 
"  notes  if  anythifig  at  all,  whilst  the  indictment  charged  theft  of  coin." 

The  prisoner  further  moved  by  his  counsel ,"  that  the  judgment  in  this  cause 
"  be  arresteij  for  the  following  reiwons."  ^th.  "  Because  the  indictment  in  this 
"  cause  is  faulty  and  detective,  inasmuch  as  the  species  of  'money,'  whether 
"bank-notes  or  coin,  which  the  said  defendant  was  thereby  accused  of  stealing 
"is  not  therein  specified." 

After  argument,  the  Court  rendered  th&  following  judgment : 

The  Court,  having  duly  considered  the  motions  made  in  this  cau.se  for  a  new 
trial,  to  set  aside  the  verdict  and  in  arrest  of  judgment,  heard  the  parties  thereon, 
and  the  whole  duly  considered,  pronounces  the  following  judgment:  It  is 
considered  that  the  prisoner  take  nothing  by  h.is  said  motions,  and  doth  reject 
the  same. 

The  JLmhle.  J.  ./.  C.  Abbott,  SoL-Goii. 

Kerr,  counsel  for  prisoner. 

•  Vide  Lord  Campbell's  act  by  Greaves,  p.  21.  ^  \ 

1  Leading  Crim.  C,  674.    7  Cox,  C.  C,  p.  183.        , 

2  Parker's  Crim.  Rep.,  p.  37.  ^  ' 
4  Wheeler's  Crim.  C,  p.   418,  and  2  Wheeler's  Crim.  C„  p.  621. 

Gftnada,  ch.  99,  sees.  32  and  60. 


Cons.  Statutes  of 
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MOMTRIAL  4TR  JCMI,  1864. 

<7.«  Dev..,  C,  J.,M...»,™,  J..Mo»,...„,-X.  J.,  B.„.„,,  a  J 

I»  Ap,,,^  „o«  ,„.  SuP.„„a  COU.T,  D,,TMCT  O,  MOKTMUI. 

,       No. ».  '  > 

WALTER  W4BDLB, 

,  (.Plaintiff  in  Courrtltlou' ) 

THE  VERY  REVEREND  ioilN  BETHUNE, 

>  (Dt/tndant  iii  Court  below,) 

or  objection,  «,ho»,h  .„oh -I„kl„Vi£U^wl\o^^^^^^ 

•nd  of  th«  Nil  on  which  they  were  bollt  .nd  i^.M«^„       ln»ufflclcncy  of  ,uoh  IJwnd.tloM 

d.m.ge  the«>by  occMlonod  toTtaown  wo"  '       " "'•  "*"  *''*"'"'  ""• 

t™^ b7ttZL!rb."if "'  ''^  "^  ff^l'-^M  ."..her  ooa. 

.»» to  th.  iuLt,o°  o*,™Zof  tt.  rSi'T/T"  ''4"'«  p'^Jtas- 

fodi>dMio„,oftheto«r.,.d™ZTJJ:i  *PP»"'"'f»'  tkewacioDcof  tho 
Tk- f  11     •      •  f  "  "°^  "'"''  "Oil  OD  which  they  Iron  hnih 

«  nut  tlin.^  JiJ  !!!;  .   "**  "f"™"  "o  "■  thereunto  uiieied  and  forminir 
"•».«lh.d,d  Amh;  ^r^^T^:!"  f*"  "*  With. 


=Tr 


.*^ 


.1 


„i- 


,  ,! 
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ad 
B«tbajif. 


"  ratoty  against  and  upon  the  part  of  the  Raid  plaintiff  aa  to  tho  fitness  of  the 
"  soil  and  the  sufficiency  of  the  said  foundations :  seeing  that  the  sinking  of  tho 

*"  towpr  and  spiro  of  said  cathedral  church  is  not  only  clearly  established  and 
"  proved  by  the  evidence  of  record,  but  that  tho  same  was  oau8ed4)y  the  uufil- 
"  noss  and  defects  of  the  soil  and  by  tho  insufficiency  of  the  said  foundation^'" 

v"  and  that  therefore  ho  the  said  plaintiff  is  liable  according  to  law,  the  evidonoc 
"  adduced  and  his  own  admissions  of  record,  for  the  sinking  of  the  tower  and 
"  spire  of  the  said  cathedral  church  as  allogod  in  tho  pleadings  and  shown  by 
"  the  testimony  in  this  cause,  although  thore  was  an  architect  charged  with  the 
"  superintendunce  of  tho  said  cathedral  church  and  the  construction  therdiof, 
<'  and  is  likewise  responsible  for  all  delays,  defucts,  damages,  extra  works,  costa 
"  charges,  materials,  and  expenditure  caused  by  and  resulting  froiq  the  sinking 
"  of  the  said  tower  and  spire,  and  consequently  that  he  the  said  plaintiff  cannot  . 
"  by  law  lind  according  to  the  evidence  of  record  claim  indemnity  from  the  defend- 
''"  ant  for  any  delay  or  damages  to  him  caused  by  the  sinking  of  the  said  tower 
"  and  spire,  nor  for  any  extra  work,  expenditure  or  materials  by  him  made  and 
"  employed  in  and  about  the  said  cathedral  church  or  any  part  thereof  by  reason 
"  of  the  sinking  of  the  said  tower  and  spire." 

The  respondent  having  by  his  pleas  claimed  to  offset  any  balance  really'due  the 
appellant  on  his  contract  by  what  it  would  cost  to  repair  the  damage  caused  by  the 
sinking  of  the  tower  and  spiro  and  to  place  the  building,  tower,  and  spire  in  the 
state  and  condition  in  which  they  ought  to  be  under  tho  contract  and  specifica- 
tions, the  Court,  avant /aire  droit  on  this  point,  ordered  an  er.perti»e\ 

Badgi^ey,  a.  J.,  giving  the  judgment : — This  contestation  has  arisen  out  of 
the  erection  of  Christ  Church  Cathedral  which  tlie  appellant  by  contract,  dated 
the  15th  of  August,  1S57,  agreed  to  build   and  complete  and  to  delivci^to  tho 

:  respondaut,  the  U^jctor  of  the  paiioh  of  Montreal  not  later  than  the  1st  of  ^ugust, 

1859. 

During  the- progress  of  the  work  and  after  a  considerable  portion  of  it  had  been 
done,  the  tower,  which  was  in  course  of  erection,  subsided  a  good  deal,  causing 
serious  damages  both  internally  and  externally,  to  the  work  already  doncj.  and 
which  wiis  repaired  and  renewed  by  the  appellant  at  the  cost  of  several  hundred 
pounds,  which  he  seeks  to  recover  by  this  action  against  tho  respondent  together 
with  a  further  sum  for  extra  work,  and  an  additional  suin  for  short  measurement 
and  for  damages  suffered  from  the  Caen  stone  furnished  to  him  by  the  respond- 
ent. 

At  the  date  of  the  contract  the  foundations  of  the  building  generally  had  be^n 
laid,  including  that  of  the  tower..  \ 

It  was  agreed  by  tho  contract  that  the  work  should  beexecuted  in  the  most  1 
substantial  and  workmanlike  manner  and  in  the  best  style  of  workmanship,  that 
all  the  works  should  be  according  to  the  plans,  &c.,  and  in  strict  conformity  with 
the  specifications  annexed  to  the  contract  to  form  part  thereof;  that  the  contract 
should  not  be  invalidated  by  reation  of  additions  to  or  omissions  from  ^e  specl- 
fioations  or  details,  but  the  amount  of  these  should  bo  ascertained  and  added  to 
or  deducted  from  the  contract  price  or  estimate  which  must  be  in  full  of  all 
demands  whatever  for  the  entire  completion  of  the  works,  and  which  from  their 
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them>  works  or  for  .iv  JterialTr  '•,*  "^  "oo-ntablo  for  anj  p.rt  of 

«ge  the  appellant  agreed  to  sustain  to  th«     !^  '   "*  ''"*'' '«"  •»«»  d««n 

repair  and  rep,„ce%t  ^17^0::'^^:::^^^^^^ 
d-miged,  or  destroyed,  and  n.oreover  to^^S^7'ZiT"\""^^'  ^  H 
Perfect  in  all  ita  parts  to  Its  oomoletion  liJ  '"  ''*"''  """"P'^^  "d 

Hhould  be  made  to  the  appellant  for  eictr.  or  TL  .^  *''"*  ""  ■"«''•«<'« 
writing,  but  not  to  entail^ateVo  Cexlnl  i""  .K^  ""'^"  "^^  ^  «» 
the  deviation  and  that  anTtilte  'rortHf  ^  ?''"  '"**"''«^  •>««>'« 
the  plan  during  the  work  should  beCade  yhe  l^^Z  T  '"^"*'""  '«"» 
memorandum  of  the  cost  to  be  added  C  ^^f""*  *'«nf»«tor  and  a 
tender  should  be  signed  bvLh  til  contrl.  """"^  '''""   *''«  «"P"al 

-trae.  The  appoint  ^^r^itr:T:t' !^ZZ\T^  ""''^ 
Caen  stone,  which  was  to  be  supolied  bv  th«  L  T  ""»*«••*«'«  ««>pt  the 
and  allow  for  the  work  done  on  ho  Jf  *'''/"«P°'"^«''*.  ""d  »«  take  as  it  stood 
building  .•„  «7«.  It  was  als^  a^rel  thYrL  e"'  TT'^'i'*'  '"""''*«-  «f  »•>« 
mate  and  tenderfor  the  whoteW  that  i  th  ?  '*""''*  ^'^"'">  *"  ««- 
out  for  the  worklalread/rne  and  finaJ  'tia't  !"""  '"'"•^'"g  -^^  «"ow  there, 
the  whole  by  the  1st  August,  1 8^9       ^'  ^  *"'  *"  «'>'»P'«t^««d  deliver 

The  appellant  tendered  as  follows  •_«  T  .,„J«  »  i    . 
"  materials  required  to  build  S  ChurehJwL.    .^  ^''''^'  ""  '*»>«'"<> 
"  ing.  and  8;^ifieations,  &o  forSomll     T    '^  '""''^^^  *«  *»•«  <»'»»- 
"  done  in  foundations  whieT  ValueSo'-  tlT  '"''''"  '"'"^  "-*^^ ' 
■'  at  JeaO.lOO,  inelusive  of  the  valuation  of  th! '  *^'T"'""*^*'*'*  *''«  ^""  P^^ 
^_  "  The  work  done  on  the  a  Ja  C  ««  ft      T    t""'  "''"*'*""'*'  "^'o™- 

;  w.k  al.ady  done  in  foJLlL^^t^  t£  :^;^t:r^^^^^ 
foundations  of  the  building  in  situ  generally,  incMingh^to^^^^^^^^^^  '''''^''  '^' 
It  must  be  aonarent  fmm  ♦i^o,  <•        •        .      ^'"""'S  *«Jat  ot  the  tower. 

work  was  to  be  made  withnnf  «  a.w^c  """Si  »?« that  no  allowance  for  extra 

But  in  addition  tr.;l;rfo;eS^^^^^  "'''  '''  -p«"4 

contractor  and  buUder.  was  subjrtldTthToJ    T       JT'' '^'  "Ppellant,  „ 
undertakings,  and  whi^h  likew  renlred  into  C^   "'  '"'  "*"""•'"«  *«  """'^ 
liable  not  only  for  the  actual  T^Z^^orkll  '?!"«?«"*'  ^-^ering  him  . 
and  foundations  on  which  he  bu  It     Th?  ^/  ''""  *"'  '^'^  «>'  '^  b««a      < 

for  the  superstructure  ad  t  he  ^Ll/JfThrf"^^       ''""  ""^  *»•«  ^-* 
-ised  to  be  objects  exclusively  1^^^^^^^^^  - -^•«''  •» "-  to  be 

^^  the  lepal  „,  in  thin  n^Ca..gS,:^l''l l^^^^^^^^^^^^^^  art.  n^hng 
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th«  work ;  beoauM,  apart  from  the  inero  pontonal  ititereat  of  the  indiTidaiO 
whom  he  buildn,  tho  public  aru  interoated  that  the  builder  Hhould  poMwnn  ifeii 
tifio  knowledge  of  his  art  and  ahould  apply  it  to  their  arauranoo  and  proteotRJ 
against  damage  and  injury  from  the  inituffioienoy  or  laatability  of  the  boildiij 
by  him  undertaken  to  be  oonatruoted  at  the  plaoe  agreed  upon.  "  Oette  garaAtll 
"  eat  fondle  aur  ce  quo  oelui  qui  ae  charge  d'un  ouvruge  doit  le  aavoir  ezdojuiter. 
"  II  eat  dono  juate  qu'il  aoit  reaponaabte  dca  fautea  qu'il  coramet  danS'SpA  tra- 
"  vail  par  ndgligeoee  et ..mOma'par  ignorance.  Celui  'qui  b&tit  ne  pou^it^  pas 
"  s'exouRer  aur  la  inauvaiao  qualittf  du  aol,  il  doit  Iai«c6nnattre  et  uaei*  tbua  Tea 
"  moyens  que  aon  art  indique  pour  y  remMier."  2  vol.  Lepage,  Lois  dea  bAti> 
ments,  page  3.  And  Sourdat  and  the  authors  generally  who  treat  tho  subject 
confirm  the  above,  and  qualify  tho  builder'a  negligence  in  thia  reapect  aa  a  gudii  / 
dtj,ictum,  "  Co  qui  enibraaae  toua  lea  d<Sfauts  do  conatruotion,  vice  du  aol.  Ac., 
"  &o.  These  and  uthor  citations  of  like  nature  und  churucter  are  oommoa  in 
the  books  and  manifeat  the  inflexible  legal  warranty  attached  to  thfi  builder  for 
all  these  defects  and  generally  for  all  defects  attributable  to  hi^  negligence  or 
his  ignorance,  imjteritia  culp<e  adnumemtur.  Troplong,  in  his  treatise  of  Louage 
3  vol.'  no/,  994  say's:  "  Et  d'alrai-d  le  vice  du  sol  qui  vient  i\  entrainor  la  ruino 
"  de  I'Mifice  doit  <Svidemment  0tre  imputd  ii  I'entreprcneur.  II  est  vrai  que  le 
"  sol  est  foumi  il  oe  dernier  par  le  propri^tuire,  et  quo  la  Ipi  d^harge  I'ouvrier 

'  *'  quand  la  perte  a  ^t<S  ocoasioniiiSe  pur  le  vice  de  la  mati^re  qu'on  lui  a  donmSe 
*'  pour  la  travailler.  Mais  il  fuut  romarquer  qu'il  do^.jtotinitftre  soti  art,  c'est  k 
"  lui  &  ^tudier  le  terrain,  et  &  savoir  s'il  pr^sente  nne  assietto'assci  solide  poiir 
"  reoevoir  une  construction.  Le  propridtaire  ignore  le's  rhf^^  de  la  bfitissa,  et  a 
"  besoin  d'etre.  4clair^  par  lui,  et  celui-ci  ne  pcut  <|i6f  Idtsitjrouver  que  dans  sa  . 
"  propre  imprudence  la  cause  de  la  ruine."  __     . 

The  jurisprudence,  of  Lower  Canada,  in  complete  htirmony  with  our  common 
law  has  definitely  fixed  and  established  theae  principlco,  and  the  familiar  case 
of  Laurie  and  Brown  bus  been  long  acknowledged  by  the  profession  in  this  pro- 
vince, «s  I  may  say  the  leading  case  on  the  subject  of  the  builder's  responsibility, 
not  from  its  consecration  of  new  principles  of  law,  but  because  that  responsibility 
raised  and  contested  in  that  case  was  thoroughly  investigated  by  a  searching 
examination  of  the  legal  authorities  upon  the  subject,  and  the  judgments  of  the 
Coart  of  01  iginal  jurisdiction  an^l  of  the  provincial  appeal  were  concurrent;  the 
law  andthe  jurisprodence  exbting  before  these  decisions  being  thereby  settled  and 
having  since  constantly  prevailed. 

Thd  builder's  guarantee  and  his  legal  responsibility  for  his  proficienty  in  the 
art  which  he  professes  to  practice  is  not  susceptible  of  doubt,  and  he  is  therefore 
presumed  by  the  laif  to  know  the  nature  o%  the  ground  to  be  built  upon,  its. 
dqnability  to  receive  and  sustidD  the  foundations  of  the  building,  their  required 
area  and  extent  as  well  as  constrntotion,  and  their  specific  snffioiency  to  support 

the  roperstmotnre  according  to  th^^greatness  and  siseof  tho  building,  to  be  \ 
ereoted  upon  them..    In  the  preparation  or  adoption  of  foundations  for  works  of 
large  deseription,  where  heavy  masses  and  oonstmotionsare  to  be  supported  and 
boTMi  it  is  an  dementary  principle  in  building  thai  the  solidity  and  extent  of 
the  fiwadatiopB  must  be  ul^iiyportion  to  the  magnitude  of  the  qonte»|Jate<l 
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*^jWing.     Hanoo,  tho  r<mpotuiibJlity  of  tho  builder  u  fl,.«l       7*7 ^'  ~ 

The  I.W  presumes  that  a  builder ^7^^^?  "J"  "«"'""*  *»>«  proprietor, 
tbo  baai«  taken  up  b/hL.  1 1,hlh  lo  "^  '  ."""'""^  "^^^^^  hi^^^HTwith 
public  intercHt  holda  him  L  the  W.^  L",  "''  "T"*'""'"™'  ""^  •«  *»•« 
quonces  of  negligently  adpnti ..  1^7  ^^ '"""  "**  their  attendant  conae- 
unflt  ground  .nd'ina  VaTSdat  S^^  ''  -"Aicient  eiteulation, 

.™p..  b^u.  both  ao3  and  trra:rrd;r:r'^  ^^'-^'^ 

bcoauae  the  importance  of  prot2   1 L.  ""  'r"»^'  ^  overaee  the  work, 

of  Jaw  agaioat  the  builder  iaS  to  ^  s  rietrr  '^'tr  «™"'  ''"''  '""^  '«'« 
tho  builder  not  being  bound  to  folln-  ^  T^-  '""«'»"''le  even  in  aueh  .  ca«, 

teot,  unlesa  they  are^ui^  clllnt  wL  T'^^' ""' "^^^^^^ 
•nanifcHtly  hia  buainea^  t7  JthT. ,  Z  ""''''  '^  ''''  ''^"^  '■  »••''-' '«  « 

it-  •t.bility.    See  N:.v.  d"  V^ZL'Tf'"':  ""  *"'*"  *«>  '-- 

-age.  Nos.  3,  5,  7.  Instead  o  d^m^Tngl^'boU  ''  ''  '^'  ^-^-e^Ki- 
lawooata  a  aimilarone  upon  the  areh7t!irr  .'^"'"  'eaponaibiJity  the 
-•eyerally  liable  to  the  prortHe  J  l!w  I  '^'  "'"**""«  ^*^  jointly  .nd 
cither  of  .be..  .„d  if  S^p:;,:^  "fj^:^^^^^^^^  ^^^^  -  '-w  ..^th  or 
hw  oaUing  the  other  into  the  eauae  for  111  T  .*  '  ^^  *^*  *"■*'  ""thoriiing 
againat  the  demand.  See  K^Zot  de  T  7  ""'  '*'"*'  "  •>"  «""-t«^ 
alao  oaae  of  Laurie  and  Brow?NourDt-'";T'*r'"*'  ^"^  ""hitecte-See 
2  Lepage,  p..  77.  -        "^^  ^"*""*'  ^  «'•«•  B*timent,  Nos.  3,  6,  7, 9. 

The  appellant  in  hia  factum  submitted  to  thm  n    -*   u 
and  the  juriaprudenoe  above  stated  T-S      !u      ^  ''.'^.'  •""*  *^°*'*'*«'*  *be1aw 
of  Laurie  and  Brown.     He^Sltte^Iri  K    £""°'P'*  '"^^  •'^^»  '»  ^«<«« 
"being,  both  of  tJiem,  guilTy  of  ntLnt     "    " "^^ 
"  ground,  and  hadL  op^  Itv  T'«*T  "*  T"  o<^  "t.  who  had  seen  the 
"  «>ver.l  liabUity  LlZT^J^m  ^T^^  ^'  ^"'^«"''"*'  «>«' J<^'-»  -^ 
"  parture  from  IkFrnllli  irtthlh  1.  """  I?""'  **'  «~'''  -•»  ^""^  *  do- 
"  every  case  of  the  C.  p^ll  1      /"^  *^"""*  *"  *'"°''-      ^'^'^  "  i» 
-^pjforts   h.8  «dm«8ions    by   the  following   amount 


.othef-«elemenUrya«th^Z-KKt     «     '""'   ^^  '^' 
u.«uuiry  auinoritles  which  he  affirms  will  nnt  t^ 

i>8Biirv7Batiment,  Noril,  p.  302. 
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*<  II  vt  d«  prineip*  <)m  mIuI  qai  cntreprand  qnclqae  ouvng*  doit  r4|wii<lr» 
'i-dM  d^fkuU  ()ui  provieimwit  lU  ton  ignoranai;  il  doit  #trfl  initrait  d«  m  qui 
"  oonoerne  m  prorMitiun,  et  ■'jJ  ne  I'eat  pM,  o'Mt  m  faute."  Iinparitia  culpa 
"  tdnuinflfatur."     llnyor,  Diot.,  vr.  Arckiteelejpa^  281,  No.  21. 

"  C«uK  qui  oiitrepren^ent  qual«|u«  travail  ou  quolque  ouvra^^  doivent  d0  pluii 
"  r^pondra  do*  d^fautii  eauti*  par  Uur  ignnranot,  oar-ila  doivent  aaroir  fair*  o« 
"  qu'iUentrtprennent,  et  i'mi  lenr  faute  a'ila  ignorent  lour  profeiwion.  Domat, 
'«  Loll  Civ.  liv.  1,  tit.  4.    8fot.  8,  No.  1. 

"  Cette  garantie  eat  fondtie  aur  oe  que  celui  quisle  ehttrgt<l'an  ouyraK«  d/tfl  i« '' 
"  Mtfioir  ex^oater.  II  eat  done  joate  qu'i^aoit  raapotiaable  (/<«/au(et  qu'ileommft 
"  dana  aon  travail  par  n^ligenoe  et  inOme  par  ignoranoo.  Celui  qui  bAtit  nc 
"  pourrait  pas  inCuio  n'oxouaor  aur  In  inauvniHe  (|ualiU(  du  aol,  il  doit  laV^n- 
"  naitre  ei  uaer  toua  lea  nioyena  ((uo  mn  art  indiquo  pour  y  r^m<<dier."  2 
I<epage  93. 

Aa  theae  admimioii't  prevent  all  doubt  on  the  aubjoot  of  the  builder'a  legal 
rea^jponaibility,  so  the  plain  and  preorae  covenanta  of  hia  oontraot  pake  the 
ap^lant  Ailly  reaponaible  under  hia  agreemont.  Under  either  or  both  he  muit 
bo  aaaunied  to  huve  acquainted  himnelf  with  the  intended  ntruoture  in  all  iu 
detail*,  to  havelwnaidered  the  foundations  and  work  dune  ait  well  as  the  ground 
upon  which  they  were  placed  and  on  which  the  building  waa  to  atand,  and  for' 
all  which  he  was  required  to  tender  a  full  price.  By  ao  tendering  moreover,  he 
must  also  be  aaaumed  to  have  oonaidored  and  adopted  the  work  already  done 
aa  sufficient,  and  lo  have  valued  and  allowed  fur  itas  a  part  of  his  contract  ^  if 
he  neglected  theae  neceaaary  preoautiona,  and  aaaumed,  without  examination  or 
conaidoration,  M  good  and  solid  what  was  bad  and  defective,  and  ^hereby 
damage  ensued  to  his  own  work,  his  default  and  negligence  became  his  own 
qua$i  delectum  and  were  aa  inexcuoable  as  if  he  had,  according  to  Marcad^, 
"/ait  teietnria>i»i4iAiJ^'"t^''''**OH  qui  tu.  doit  tenir." 

The  appellant  argues^wever.in  his  factum, p.  13,  that  without  examination 
or  iiupection  of  the  ground  or  work  done,  "  he  h>td  a  right  to  a$$ume,  beeauu 
"  tM  work  wat  already  there,  that  it  wot  well  donie,  and  that  the/oundation$  were 
"  tuffieient/or  the  tupport  of  the  tower  which  furined  part  o/^the-original  plan." 
This  falkoy  is  offend  in  excuse  for  his  neglect  and  error  upon  the  important 
matters  of  the  sufficiency  of  the  foundationH  |ind  the  natural:  fitness  of  the 
ground,  but  it'is  against  every  principle  of  law,a^  against  the  stipulation  of  the 
contract,  and  is  as  unfounded  aa  the  alleged  ijmplioation  of  guarantee  by  the 
reipondent,  his  reason  being  simply  because  both  ground  and  foundations  were 
tnaituatthemakingof  the  agreement.  It  is  alto  necessary  to  add  that  the 
reqMndent  could  not  be  hbld  under  any  such  an  implication,  that  he  could  only 
be  liable  and  responsible  for  his  positive  Contractu^  engagements,  and  that  no 
gaarantee  of  any  kind  upon  this  point  by  him  can  be  found  in  the  terms  of  the 

ooDtrao|,   <#       ^  *  .      >J/ 

li  manifestly  follows  from  all  this,  that  the  ^appellant  was  bound  at  his  own 
expense  i^nd  to  the  entire  exoneratioii  of  Ae  re^mndent^  to  repair  and  replace 
all  parts  of  the  woA  which  m^t  W)0»e  aama^^  injured  or  destroyed  until 
the  e(nnpletion  of  the  building  and  tta  acoeptance  by  the  reepondent  as  stipulated 


by  the  ^agreement. 
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"~  "  '»■  •»■' ill,  ^^ 

nn^JT"  ""*  *'';";•  '^j'^'^^" «"  p'wo«.7oon:id:r;bi.^y 

•nd  d.m.g«  wero  iH^»mn^  bjr  th«  .Inking  of  th«  lower  .o  flir  ..  .««JJ  7 

"  SrCowit  to  r"""""." ""' "'"  '""'•  •'''»-  ••"*  --  ""^  «»'•"-' 

"  iTinTlff ,"    h  K  ?V"":  ."^  ""J^'^'  ■"•'  •'•'°''  *«"  d«"«  "  -hewn  bj 

"  luvI^K     t  I  ^*  "■"'"'"  «""'«'»«»  With  the  tower,  cracked  tho  walln 

'•wt  t  iTo"^"  '"^^r"^  ""^"  •"'^  tower,  .uithu- threw  To 

"  archtld  ?„r  in  I     '"^'"  V^"^  •"'*-  '^^  ■"  ''»"« »>3^  ^he  plaintiff  .„d 

of  MknowlodRod  ability  and  skill  in  an,hlhlT  f  "'"'  ''^  *'^"*^' 

K.fer  .nd  Cun^MaT ^^^^^^^  rtTt:^^^  ^1^ 

HOil    .nd  thcnauMclent  a,^  of  the  foundation-  on  such  1^7  Keefe 

and  of  Toronto,  aroh.teot,  examined  the  aaid  building,  and  the  aoil  on  which 
Uu  founded,  at  the  request  of  tho  defendant,  princ  pally  witraWewt 

M  to  the  Bteps  which  might  be  neeewBry  to  prevent  further  ain^  and 
•preading,  as  we  might  think  valuable.     Id  the  bourse  of  our  LJn  T-^ 

Md  «  far  a-  could  bo  seen  ,n  two  holes  that  had  been  previoualy  dug  near  the 
foundations  of  he  tower  and  We  al«>  bor«d  in  the  cellar  of  the  0^0^-1 

'.  S^;;!;?"".""^'"     ^^  ••««  «"-i««d  the  area  of  the  foundations  of   h 
U>weri  Md  we  also  examined  the  plans  of  the  building.     We  found  the  tower 
had  sunk  ..noe  it  was  erected,  and  that  the  portion  faLg  St  Sar be  ^Z 
leaps  towards  the  street.     The  two  piers  facing  St.  Cathline  sti^ZplT 

"The  first  effect  visible  from  the  linking  of  the  tower  wa.  that  the  nave  aisle 
««he.  and  columns  had  been  disturbed  .nd  damaged,  and  that  tlt^n^p; 
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"  4l«  ^rckM  conneotim}*  (^  i«wer  with  tl»«  lr«»Mpt  willn.  On  tb*  nuUiiii«  lh« 
*  ^U  aad  roof  •«i)uMinK  th«  (amtr  had  Wn  b«iij  Jo«n  l»j  th*  nttltmant,  tnd 
"  t^  traoMtpt  gabU  »]ifiht\j  overliangid.  I  do  not  rof^)II«it,  without  iwiitK  »•>« 
**  f^,  lia*  •njr  Injury  to  ihf  buUrtwiMW  had  b«in  ocoaaioned  by  Iho  atUtlcDMnf. 

"*  In  mj  oidoion  th«  csuat)  of  i\m  irinkirv  of  tht  towtr  wh  th«  iiiNufllalancj 
"  •/  »<m  ^tf»*»tiofl  of  the  tower.  Tho  fhuM*4*tion  of  tho  tower  on  auoh  »  anil 
"  ought,  i»«  my  Hpinioo,  lo  havu  b«»m  dvoporand  bnwdiir,  and  likowJM)  artiflcinlly 
"  pr«p«red."  Artd  hla  coll«fi«uo  wilnoaM,  Mr.  (  umlierland,  fully  oonuura  with  him 
In  addition  to  them,  the  architMt  Hoott  aaya:  "  That  iht  immrMatt  mu««  o/Mt 
•'  uniting  of  the  toierf  wat  Uto  ytmt  irrlght,  on  n  imall  <itr<i,  I  mmn  the/imn- 
"  daliom  trrrt  ttn>  tmnll/hr  the  luptntrncturf.  "  In  anothor  place,  ho  aaoribc* 
the  ainkinK  to  "  bad  aoil." 

Tho  ovidono«  of  Maaaioura  Apploton  and  Mnjwoll  two  eip«rieno«Ml  buildiug 
oontraotora  ia  alw)  fully  oormborative. 

Tho  toatiniony  ia  c«nc'luaiv«  that  tho  tower  waa  creeled  not  only  upon  bad 
toil,  incapablo  of  auNtaining  tho  weight,  bat  o»p«c*«lly  upon  inadequate  and 
inauffioient  fountlutiona,  thereby  outiaing  tho  damage  to  tho  appellant'a  work,  and 
the  "  need  of  all  the  repaira  which  wore  don«5"  aa  atated  by  the  witnoaa  Ilutchin- 
aon,>ho  ooat  of  which,  tho  appellant  aeeka  .by  thia  action  to  receive  (Voin  th* 
roapondent,  but  for  which  ho  ugnMid  to  bo  peraonally  liable,  by  hia  contract. 

It  only  reniaina  to  add,  tliot  the  nppollant  did  not  teat  the  auflioienoy  of  the 
foil  nor  did  ho  calculato  the  auffioioncy  of  the  foundationa  in  titu,  and  tho 
arobitoct  waa  04|Ufl||y  negligent  as  to  both :  tbf  Appellant  ,^rguc«  aa  atatcd  in 
hia  factum,  that  ho  took  for  granted  tho  —(ftjl'j^'-j  of  both  booauao  they  were 
there  already ;  and  in  hia  apecial  an awoi* 'pleaded  by  him,  he  admita  quite 
explicitly,"  tha^^he  had  nothing  to  do  with  any  oftlculution  of  tho  auffio'iency  of 
"  fQundationa''  a^  it  ia  proved  fA(i«  in /act  hi  tuver  »nu>  the  iaid/oundationt." 

Tho  appillant'(i*action  ia  for  £5000,  wheroof  in  round  numbera  one  holf  ia  for 
alleged  extra  work,  including  the  coat  of  tho  oontcated  repaira,  and  the  other  half 
for  ahort  allowance  on  nioaauromont  of  Oaen  atune  furniahod  for  damagea  A-oni 
ita  bmd  quaJhy.  There  ada.two  oounta,  one  upon  tho  contract,  oompendioualy 
«nbr^g  botR  diviaiona  S^  tho  claim,  with  all  their  poaaiblo  incidcnta  for  the 
value  cPoxtra  work  dono.  and  the  other  a  apocioa  of  quantum  meruit. 

Now  the  certified  claim  for  extra  worka,  after  deducting  iVom  it  th^jyiovilpg 
■ama,  namely  £727.  lOs.  9d,  charged  in  bill  gflpiirtieulara.  App.  exi 
£6.'l9a.  9d,  in  No.  7,  and  £6.  Oa.  3d,  in  NowJ  together  £739.  lOi 
^fona  the  charge  for  the  repaira  oonteated,  ahews  the  balance  rep: ' 
remvii^ing  it^nu  of  the  gr6|n  amount  properly  chargeable  under  the  contract  for 
actual  eit^rjatorks,  tendered  for  and  agreed  upon,  which  baa  been  admitted  without 
ob^eotiool^iiii^e  respondent  and  oreditedin  account,  and  therefore  fomiB  no 
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part  of 
repaira 
and  buiklei 
Tbefigtti 
ply  upon  thf  i 


Cpn^Btion,  whioh  the  recjpondent  apecially  reatriots  to  ^oae 
(be  app<^iant  hiAself,  at  hia  own  coat  as  aontraotor 
above^to£739  10  9d. 
uted :  tteAimi  upon  thia  part  of  the  demand  is  aim- 
ility  of  th«^M^'ndent  for  the  coat  of  these  repairs. 


It  is  clear  that  the>appel]«nt  does  not  Best  bis  claim  upon  the  contract,  whiob 
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:»nd  i,  „  i"  -PJ^P"^"-<i  "  under  d.t^f  22na  Ootobr.  1869, 

"  The  gcner.1  q«e.tion  of  .^/^  „"!!£'  "'•''  "  *'/'"""^^''  -«.«i.Vy. 
Ch.Ch.  Vestry  22nd  OoI^Sm^  i.  a  *'""''"  '^■^"» 

■nd  it  wu  clearly  within  the  ri^l^  „?  ♦i^'         n    '^'^'  '"'  ''"  "•"  P"'**  "*'>". 
to  do,  to  prove  th^  e Lultf  ."  ''*'^"?"''  '"  ""^  •^«"""«*«»  P«"»«ion 

^>m^f>*J^U>rJ^r'ihyi   ^        '  ^iT    ''  ?'P'«^^«t  when    it    . 

10  .n  Lz.iti^izzz  r"  ^  "'"^'^  ""*^,t^'^  «>- 

*V%/H,«nA.  but  that  he  ca««  C^i/^t^l/'T-,?^''''"^'  •*'"-<y  *^  ' 

*hne.    I  ooa,B,a„io«ted  tl  t^  ^  ?*  '   ■  '""^  ""'''  **  "«*  «"'  ***  'V-rerf 
.ooording  to  rcS^Sli^t^  «»« ^-"-^tt^o.  .Uting  .t  the  «n,e  Ume,  th.t 

hund^dVlr  SrTl  i"      K.  ~."  **  *''*  '""•"^"^  •«**  «ftj  *o  three  - 
w«  -PoSle  for  U.fwrr^"rd  ;^^^^^  tb.t  the  pW^iff   ' 

the  .ppdi«.f  witne«. r.n.we«  "Tco"   r"^"r*  ""-«->"«o-  «        -^ 
'•  r^luHon  on  that  uLr'ZT,  J ."^y^;":; 'f-^<-'-^<^« P<^ ^ 
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"drimate  price  ndnSed  bg  Mirdle,  Mi)  ikdded^^at  it  might  exceed  it  if,  when  the 
"  work  WM  ^ken  dowa,  i(»,Bhould  befog,n<|  itorse  than  shewn  ezteiinallj,  my  own 
,  "  opinion  being  that  it  ^uM  not  opst  inbre  tl^n  the  amount  ao  named,  namely, 
•|  two  hundred  and  fifty  to/  three  hunj^red  pounds,  but  we  found  the  excess  of 
"  the  'price  oharge4  t^  result  from  the  greater  breakage  of  the  stone  than  when 
.   "  first  looked  into."        ^ 

Several  members  of  the  committee  including  the  Bishop  of  Montreal,  andihe 
chairjnan  and  seoreta^  of  the  oomq  itteo,  ftrye  likewise  be«n  examined  as  wit- 
nesses upon  this  point  of  the  case,  tnd  tBJbir  concurrent  testimony  materially 
conflicts  with  that  of  the  architect  irijseveral  iji^portant  particulars.     The  Bishop 
testifies;—"  We  found  that  the  Work  was  t^j^d^od  jn  conseonence  of  the 
"  sinking  of  the  tower,  and  upon  inquiry  bein^M^e  of  this  ardhiteet,'  why  it  was 
"  not  proceeded  with,  he  informed  us  that  Mr^Wardle  refused  to  make  good 
^  "  some  damage  that  it  was  necessary  to  repair,  lind  that  he  should  not  proceed 
"  to  4o  it  unless  he  was  enibroed  to  do  so  by  some  legal  irieasures ;  we  inquired 
"  what  the  fnatter  in  dispute  might  bo  expected  to  cost;  when  Mr.  Scott,  the 
"  *"^^*''  8***®<*  "omething  n^f  a  hundred  pounds,  I  think  about  eighty. 
"  We^ere  anxious  for  nd 'delay  in  the  work,  and  preferred  paying  any  such  sum 
"as"  that  to  risking  any  stopptigc;  It  was  upon  that  understanding  that  I, 
"  myself,  moved  the  resolution  in  question^  which  1  believe' was  unanimously 
"  agreed  to.     At  a  subsequent  meeting  Mr.  Scott  «4ted,  as  I  remember,  that 
'  "he  thought  the  cost  might  be  one  hundred  and  twenty  pounds,  and,  at  another 
"  meeting  long  after,  to  the  best  of  dl  recollection,  after  Mr.  Wardle  had  sent 
"yn  a  charge  for  the  same,  which  we  demurred  to  as  most  exorbitant,  and  wholly 
.  "  unexpected  by  us,  he  then  mentioned  or  pamed  the  sum  of  three  hundred 
^^  pounds  as  the  e^obable  amount  which  Mr.  Wardle  himself  had  named  as  the 
'Vontside  cost  of  th*  work." 

This  testimony  isjjorroborated  by  that  of  the  other  members  of  the  committee, 
and  proves  that  th^  architect  then  and  /Acre  expressly  confined  his  report  to  the 
contractor's  refusal  to  make   the  repairs  except  at  his  price  as  stated  by  the 
•  architect,  of  £70  or  £80,  and  that  he  did  not  state  to  the  committee  his  own 
^.stimate  of  £250  or  £300  for  the  qost  of  the  repairs.     Finally,  that  the  com- 
mittee agreed  to  Ijhe  contractor's  approximate  price  as  so  eommunicated  to  them 
from  himself,  which  moreover  conformed  with  the^  sum  stated  by  him  at  his 
conference  with  the  respondent,  and  adopted  the  resolution  as  a  mere  com- 
promise in  the  very  loose  terms  in  which  it -was  drawn,  and  without  conception 
of  any  cost  beyond  the  £1Q0  which  they  were  willing  should  he  given  to  the 
appellant  for  the  completion  of  repairs,  as  extra  work,  to  prevent  further  delay  in 
their  use  of  the  church  which  delay  had  at  that  time  far  exceeded  the  limited  period 
,  og'^'Jpon  f '^jt*  completion.     It  is  clear,  that  the  evidence  of  the  arohiteot  is 
"  not  reliable,  an(^ppear8  to  have  been  put  in  with  tbo  purpose  of  favoring  the 
fontraotor^Ja/ endeavoring  to  create  the  belief  that  the  resolution  was  based 
upon  his  estimate  of  £250  to  £300,.instead  of  upon  titt  contractor's  approximate 
price  of  £70  or  £80.     The  object  of  the  architecjt  has  not  been  attained,  and  the- 
proof  fixes  the  resolution  as  basxl  upon  the  contractor's  statement  of  pripe  com- 
^unibatc^  to  the  committee. 
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"and  Mr.  Soott  i..  relation  thereto  "  you  or  the  oommutee, 

.    "  mittee  for  the  payment  of  Buoh  repairs  ' '  '**'''*^  '^  '••"  ".•'™- 

k:».  ♦«  „k  oiPiown  cost,  ant^aithe  same  time  azree  to  allow/ 

Xh  he  SrT"'^"'*";'  '^"^^^^^^^  '^^  -''^>  -<J  to  anT^lt  r 
wmch  he  might  obtain  a  certificate  from  the  friendly  archito«*     TkI  7vi       7 

clc^r  that  this  was  not  the  oW  or  intention  olZ^^tL  Ilo^hlr 

nils  evidence   declares  that  "all  these  repairs  were  done  t'der  anT^^^^^^^ 

'  B^juenoe  of  the  resolution."     The  appellant,  it  #il|  be  rememt  e5  alK; 

indadb"*;,^!! dl^  r         *'  ""."'  '•««»«  !»'«-»»  »f  exf  work. 
tower  and  contmnin^  tlumHH.4hey  were  ireededrrttthMrWectlons^^ 


Wardie 

•nd 
Rethnne. 
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Wjrtie      the  respondent  or  committee  or  their  pledge  of  payment,  and  without  oonstdering 
Bethone.      them  m  extras,  or  making  any  estimate  therefor. 

The  sinking  oommenoed  in  October,  1868,  and  the  appellant's  statements  afford 

the  following  particulars : — 

The  specific  items  of  repair  as  charged  under  specific  dates,  viz. : 

From  22nd  Oct.  to  17th  Dec, '68 f53.l6 

"      5th  Not.  to  3 1st  Dec, '68 48.00 

"     14th  Jan.  to  2nd  Dec, '50 136463 

' '           1.. 6.00 

"            "        lo  28th  June, '59.. 37.63 

"     22nd  April  to  6th  May, '69 30.00 

"        6th  May  to  9th  Sept., '59 120.41 

'*.      3rd  June                             19.00 

"            "        to  19th  June, '59....... 68.29 

"      29th  July  to  4th  Not., '69 36.96 

"*           "          to  0th  Sept., '59 81.78 

"            "          to  Vth  Oct., '59. 19.60 

Withoutdate '... n.oo 

For  Caen  stone  ased  in  repairs.^. 274.66 

'  ,  ■?  $2066.00 

Equal  to  ^£516.  10s.  Od. 
Forming  a  very  considerable  portion  of  the  amoui^t  in  contestation,  and  by  the 
appellant's  own^statements,  certainly  not  Within  th^^resolution.  The  remaining 
items  are  certainly  charged  at  dates  subsequent  to  that  of  the  resolution,  but  no 
proof  has  been  adduced  to  show  when  they  were  aotiially  commenced  or  done: 
they  are  all  in  the  same  eatery  with  those  above  detailed  and  of  the  same 
"  character,  and  it  is  not  unfair  to  assume  that  all  of  thorn  had  been  commenced 

before  the  adoption  of  the  resolution. 

It48  strange  that  in  no  part  of  his  case,  either  in  his  declaration  or  pleadings, 
or  in  his  written  or  verbal  evidence,  has  the  appellant  particularly  referred  to 
this  resolution  in  support  of  his  demand,  except  producing  it  as  evidence,  whilst 
he  constantly  objected  to  the  evidence  given  by  the  members  of  the  committee 
in  reference  to  it,  because  he  all^d  that  Scott  had  no  authority  to  bind  him 
by  his  statementa  to  the  committee,  and  because  of  his  the  appellant's  absence 
■  from  the  committee  at  the  time.  These  objections  go  to  the  l^al  existence  of 
the  resolution  as  a  special  contract :  it  certainly  was  not  a  contract  formed  and 
established  under  the  agreement  between  the  contractor  and  the  re^ndent^  and 
going  to  set  aside  the  special  convention  of  the  parties  in  their  contract  that  the 
contractor  should  at  his  own  expense  repair  and  replace  damage  done  during  the 
progress  of  the  work  to  completion,  it  must  therefore  be  considered  very  strictly, 
and  should  be,  of  the  same  legal  character  with  the  original  convention,  which  it 
clearly  is  not,  inatfmuch  as  it  wante  all  the  legal  requisites  to  make  up  a  legal 
special  contract,  wffilst  it  is  not  proved  that  the  appellant  either  agreed  thereto 
«f  '^*'ew  anything  about  it  untU  the  22nd  Oct.,  1869,  the  date  of  the  copy  whioh 
he  has  produced  in  the  cause. 

Taken  as  a  compromise,  as  it  was  originally  intended  and  considered,  the  re- 
spondent  may  equitably  be  accountable  to  the  appellant  for  the  £100  whieh  the 
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Srth'""  ;'"'«1^-W  be  allowed  to  him,  bat  no7.7.  Bpecial  c^t 
rre^een  the  part.c«,  n<*can  it  be  used  aa  8«ch  to  relieve  him  fiC  his  speSa 

Zrr"  *^T"  ""*  "P'-^'  *'«  loss,  injur,,  and  damage  "l^J  Ku 
w^rkBdnruigtlie  progress  of  the  building.  ™a  oy  ms 

/  Builders  frequently  endeavour  t6  cover  their  errors  of  calculation  or  their 
/osse.  on  the.r  contract  by  charging  a  la.^  amount  of  extras.  Cappeln 
was  aware  that  the  limited  time  of  completion  had  expired,  and  calcuE  bv 
Stopping  the  work  and  preventing  the  use  of  the  churcS.  th^t  he  wouldtmpd 
the  oommittee  to  come  forward  with  some  satisfactory  aiiount  h.  hr?avor  I  j 
this  he  has  failed,  and  must  be  content  with  what  the  comWW  Lof 
compromise  were  wil«ng  to  allow  him.  '  ^  '"^  "^ 

The  nf^i  item  of  charge,  to  an  amount  of  £2586  Os.  7d..  has  refereno«  ♦.»  tl.« 
wl  s  --g  -»-e-nt  of  .he  Caen  stone,  and  the  exceltT  rat  of 

The  ^H?:'r;  "  T'»»-™«also  objected  to  by  the  respondent' 
,u«^ W^  ^  ,  ..^  P'^P''  ™*^^  ^*^  ""''•''8  ^^^  measurement,  depends 
Sa"  "S"««ted  by  the  terms  of  the  contract  and  specifications.     They 

■^l^ ''o^e  «-«« le  fumUhed  to  the  contractor,  on  the  ground  at  the  rate  of 
thr^  .lumn,.  and  nne  pence  (3s.  Sd.)  per  cube  foot  Lsured  intleUofk 

CltT^t  which"  .^  T'  ""  ""  *^'""'^'"**  P«--*-S«  »>««>-  '^  wed  fo? 
waste  (but  which  will  not  necessar  Iv  be  allowp.1  hi™  «„i-„-  '      •  i 

mant,  he  credtte  to  the  respondent  in  hi,  bill  nf  pBrtJonlarH  nt  ?0,I83  .ubiofcl 


W«nU« 
Bethnitt, 
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•Betbane. 


foi^gctting  th*  in  bis  final  statement  of  16thl  February,  1860,  Reoord  paper  104 
be  makes  the^^vnUty  to  be  22,246  oubic  feet  and  in  no  way  expUina  how  he 
makes  the  difference.  Ho  cannot  evade  the  Uimis  of  the  contraet  in  this  respect 
by  which  the  respondent's  measurement  must  bo  adopted,  nor  can  the  latter  bo 
bound  to  any  modification  or  diminution  of  this  pwt  of  the  contract  by  any 
representations  made  to  the  contractor  by  the  architect  without  the  written 
consent  and  agreement  of  the  respondent.  The  claims  (for  damage)  for  extra 
cost  of  labor  on  the  Caen  stone  from  its  bad  .quality,  is  out  of  the  question.  Scott 
says:—  -;; 

"Before  the  tender  fyled  as  the  plaintiff's  exhibit  No.  3  was  sent 
"  in,  there  was  one  or  two  cargoes  of  the  Caen  stone  on  the  ground  which  the 
"  plaintiff,  as  was  understood,  had  a  right  to  operate  on  before  making  bis  tender 
"  wid  which  he  did  so  operate  upon.  Of  the  cai^oes  which  arrived  subsequently 
>'  some  were  worse  Mid  some  were  bettor ;  on  an  average  they  were  of  the  same 
"  quality  as  thoM  originally  on  the  ground." 

The  contractor  therefore  knew  the  stone  and  made  his  calculations  of  waste, 
and  of  the  cost  of  labor  upon  it.  His  being  required  to  give  in  an  estimate  of 
the  waste  was  to  draw  a  line  between  the  estimates  of  the  contractors  for  accep- 
tance of  their  tenders,  but  as  his  tender  was  for  a  block  sum,  whether  the  waste 
was  great  or  small,  was  of  no  consequence.  The  stone,  such  as  it  was  on  the 
ground,  was  measured  and  accepted  by  him,  and  was  tised  and  applied  in  the 
building.  The  calculation  in  this  respect  is  altogether  a  matter  for  the  c<^ntrac- 
tor,  and  roust  have  entered  into  his  consideration  in  nliaking  up  his  block'  tender. 
It  is  not  a  little  strange  also  that  in  his  final  settlement,  made  up  on  the  16th 
February,  1860,  Record  paper  104,  the  charge  is  "  extra  labor  upon  bad  Caen 
"  stone  supplied,  £375  Os.  Od.,"  a  sum  which  he  has  now  increased  and  raised 
to  £1277  7s.  6d.  also  without  explanation  therefor.  There  is  nothing  in  the 
record  to  justify  this  demand,  nor  the  followingitemsof  £146  17s./ild.,  for  time 
-  of  foreman,  &c.,  nor  £1161  16s.  Id.  for  other  damages  of  which  there  is  no 
proof.  ■* 

The  credits  of  the  account  for  payment  in  cash  and  bonds  are  admitted,  the 
insurance  charge  deducted,  appeara  to  be  sustained  by  the  agreement  in  the  con- 
tract, and  the  deduction  of  920.05  b  also  correct.  Under  all  these  circum- 
stances, therefore,  the  balance  at  the  credit  of  the  appellant  appears  to  be  correctly 
stated  by  the  respondent  at  $1795.36,  against  which  the  respondent  is  justified 
in  settjng  off  amounts  paid  for  repairs  upOn  the  structure  and  such  other  damage 
as  he  may  establish  under  his  plea  of  compensation,  which  being  a  plea  to  the  con-  . 
tract  appears  to  be  properly  before  the  Court  as  a  plea  of  reconvention  to  th6 
appellant's  demand.  Therefore,  upon  the  whole,  the  ji^ment  rendered  by  the 
Superior  Court,  less  the  £100  above  mentioned,  should  be  sustained. 

Meredith,  J.— The  facts  of  this  cyse,  and  the  princi^es  of  law  applicable 
to  them,  have  been  so  fully  and  so  carefully  explained  by  my  brother  Badgley> 
that  I  think  I  may  confine  myself  to  a  succinct  statement  of  the  grounds 

.  upon  which  I  rest  my  opinion  as  to  the  more  important  questions  involved  in 
the  present  controversy. 
It  is'ipbvious  that  the  parties  to  an  Agreement  for  the  erection  of  a  building 

-saeh^as-tbat-in-question,  eoutriiot  in  BOise  re^)e«tii7ikpofr  nneqt 
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of  badly  constructed,  and   therefore  da„sols  buS  nur  I      K        T""" 
"—  -J  -)-  contractor  to  certain  ^^s:^^^^::;^'' 

The  rules  of  law  as  to  these  exceptional   obligations   i„  L  far  TT 
.pphcable  to  cees  such  as  the  present,  are  clearly  llid  down  i„  1     ^  ^  "" 
pronounced  by  Mr.  Justice  Day,  in  the  well-know '  c^  of  B^L*'':  i^J^"^"' 
And  that  j„dgn.cnt  which  was  confirmed  in  ap"a  ,1!  I  LlievrJneln""" 
:*I<«dored  by  the  Bar  and  the  Bench,  a,  a  correcrex^L  oH^^^^^^^ 

subject.      In  that  case  Mr.  Justice  Day  obscrv^^  ttr"!      ,        ""  '» " 
"binding  whether  the  destruction,  or  .it' A.  t^^'Z)Z2 

bailder's  carelessness  in  the  erection  of  it  or  from  r>„tt;„l  w 
youn^Uion,^     And  with  reference  to  the  ^IZ r"   fh    reLr"'f 
by  the  proprietor,  of  an  architect,  under  lho.„  the  bSer  wo  ff  ^^^^^^^ 
rel.ve  the  latter  fro.   liability?  the  s„„.e  learned  ^d^td    ^T^ 

most  favorable  aspect  of  the  case  for  the  plaintiff  bemuse  if  th«  «!!    •  ! 

choose  to  cnploy  a  skilled  party,  like  an  architec^t^o^ra LtisTC^^^^^ 

'' tireCfhlJ;:.'""^'""  '^^'""'  '^'^^''^•"  Jomtlyand  severan/Lt 

Mr  CWef  Justice  RoUand,  than  whom  on  a  question  to  be  decide  K.  *i, 
law  of  France,  as  established  in  this  country    a  hilher  .nVJ'T       '    ^  ^ 
eited,.  maintained   the  same    doctrine,  and Tn   the tirorl  "T*  ^ 
observed:  '.Dans  lecas  actuel  le  pn^pri.taire  a  contraTrdi^^^^^^^^^^^^ 
oonstructeur,  qu.  s'estpbiig^  de  s'uivre  les  plans  d'un  architecte  7t  uarTe  ! 
devenu  responsable  conjointement  et  solidairement  avec  1   C^ruc^L  ct 
tous  deux  dQvaient  connaitfe  leur  art,  ct  le  propridtaire  qui  veut  bfith-  n-ll 
j;  ^ns.  connait^  si-,e  sol  est  de  nature  .  sup^r  les rdatC"        "  "*  '" 

declr  u  Frr"  "\^™""  -^  Wie,  several  important  cases  have  been 
aeciaea  m  Ji  ranee  involving  questions  such  nn  tVa»  »k:„i. 

und^  the  code,  wh,ch,  as  to  this  matter,  is  founded  on  the  old  law  of  S 
The  first  judgment  to  which  I  desire  to  refer  is  thai  r««Jo,  a-    *u     ™"*^; 

2„      L  architecte  est  responsabie  des  vices  de  construction  de  bfitiment  nar 

Im  constru.t  lors  m6me  qu'il  n'a  bfiti  que  sur  le  plan,  ^t  d'apr^s  ^11 

donnjes^par  le  propr,dtaire,  et  ayec  les  mat^riaux  fournis  par  lui,  et  W  1  uU 

signal^  d'avance  les  vices  et  les  dangers  de  la  construction  "  ^ 

Tbe  second  considifrant  in  that  judgment  is  as  follows  • 

«'  Considtfrant  que  I.  i^sponsabilit^  .les  entiepren^,™,' constructeuxs  et  archi 

TP  rr  Z  T  ^"r^^  '''""""•*^'  •^^  qu'ellelt'par  cS  Se,  dwt 
et  d  intent  pubhc^;  q«'e«  cet^.  ninti7n;;i'intdrCi  ^uv^^t  U^  a  I'.iuU);^'^^^! 
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"  ral,  86  trouvo  ploaS  ioub  aa  louvegurde,  et  doit  reccvoir  dt-vmit  la  ju^tioe  une 
"  ^le  protection  ;  ' 

"  ConHiddriint  que  le  conatruotcur,  ou  enlrcproncur,  est  r»!-p()ni«i.ble,  alom 
'  mOme  qu'il  auruit  b&ti  i«r  le  plan  at  les  iridiciitions  »/«  pn>/>,iituirr,  avco  leu 
"  inat<$riaux  IburnlB  par  oelui-oi  et  qui!  lui  aurait  nigiiaU  U»  n\c»  H  h>  dungrr* 
'"  delacomtructionpnjetnie.'^  « 

This  judgment,  in  bo  far  au  it  dBolarea  that,  even  if  tlie  builder  notify  tlie 
proprietor  of  the  danger  to  bo  apprehended,  that  will  not  buffico  to  Hhield  the 
builder  from  responsibilitjr,  ia  not  opposed  to  the  decision  in  Brown  and 
Laurie,  but  simply  goes  beyond  it,  hllill  however  in  the  sumo  direction. 

The  other  modorh  French  judgment  to  which  I  desire  to  refer,  wiis  rendered 
by  theCour  lloyali  d'Aix  as  recently  as   the  16th  January,  1858;  and  it  i» 
interesting  as  referring  to  tlio  esiji^bliHlied  jurisprudence.  The  general  conwderaiits 
'  are  as  follows :  ^ 

"  Attendu  que  d'apr^s^es'tenneto\de  I'Art  1792,  code  Nap.,  la  rcspoBsobilitd 
"  pAse  Bur  rarchitecte  ou  I'cntreprejleur,  et  qu'il  a  6t6  ddcidd  par  la  doctrine  et 
"  la  juritj^rudence  que  la  responsubilittf  de  I'entreprcneur,  ne  cesse  poini  lors 
"  mdme  qu'il  so  scrait  conform^  &  un  devis  vibieuz. 

"  Attendu  que  le  devoir  de  I'arohitecte,  comme  de  I'entrepreneur,  est  d'^ai- 
"  rer  le  propridtaire  sur  les  vices  du  devis,  et  des  plans  qu'on  veut  lui  faire  exdcu- 
'*  ter,  de  m6me  que  sur  oeux  du  sol— que  dans  I'un  et  I'autre  cas  il  y  a  une  parite 
."  de  motifs  pour  que  sa  responsabilittS  soit  engagde,  si  les  vices  de  la  constnic- 
"  tion,  comme  ceux  du  sol,  causeiit  la  ruine  de  tout,  ou  de  partie  de  l^Sdifice 
"  dans  le  ddlai  d^termin^e."'"  '  i 

On  the  part  of  the  appellant,  however,  it  is  contended  that  tte  fowgorng 
authorities  are  inapplicable  in  the  present  instance,  because  the  foundations  of 
the  cathedra]  were  not  built  by  him  ;  but  after  giving  to  this,  as  I  think,  the 
most  important  part  of  the  case,  much  anxious  consideration,  I  am  of  opinion 
that  according  to  our  law,  it  was  the  duty  of  the  appellant,  before  putting  up 
such  a  building,  as  the  cathedral  and  tower  in  quesjtion,  to  ascertain,  as  he  could 
easily  have  done,  whether  the  foundation  and  the  soil  upon  which  it  was  built, 
were  sufficient  to  support  the  snperBtructure ;  and  that  the  appellant  is  liable  for 
the  damages  resulting  fVom  his  having  failed  do  so.  . 

I  do  not  question  the  doctrine  contended  for  by  the  defendant  that  "  Le 
^'  ddmmage  caustf  k  autrui  ne  peut  6tre  un  prinoipe  de  responsabilittf  qu'autant 
"  qa'il  provient  d'un  act«i,  d'une  omission,  ou  d'une  faute  de  celui  k  qui  on  Tim- 
"pute." 

On  the  contrary  I  hold  it  to  be  elementary  that  no  man  can  be  liable  for 
damages  exolueively  attributable  to  the  act  of  another;  Bat>here  I  do  differ  from 
the  appellant  is,  as  to  the  pretension  advanced  in-  his  factum,  upon  which, 


•  Jopra»I  do  PalalB,  vol.  19  for  year  1868,  p.  1223,  lee  on  this  Bubject  in  addition  tp 
authoritieB  cited  in  Brown  and  Laurie  :  Jonmal  da  Palais,  vol.  82,  p.  J72,  arr«t  cf 
Cone  de  OaBBation  11th  March,  1839,  Cour  Royale  de  Bovrges.  PosicriBie  Vtux^iiut, 
1842,  2  part.,  page  73,  27th  Nov.,  1840.  Journal  ^dn  PaUis,  vol.  66,  p.  619,  arrftt  of 
Cour  de  Ca8Batloo,9tbMaj,  1861. 
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iod«d  hi,  c««  .„,„,,  „.„e|j,  „  n.,  ,„  hijT  right  to  tale  for  OTW«1U«.  Ik. 

cumbent  weight ;  whereas  in  that  case;  I  tLk   here  Lid Tn^K!  T ?' 

«8  t<UJ^e  liability  of  the  appellant.  /  /  *  '^' '"'"  '  ''«"***' 

1  also  agree  with  the  other  judgcB  of /his  Cburt  in  ♦J.:«f      .i.    •  j 

I)r.  Fulford  the  Bishop  of  Montnial,  and  Dr.  Jones,  both  members  of  the  " 

tha   Z  "Tit'."'"/""'^^*'^*'*'"'*  *••«  ---'ttee  w"  e  mide'wl 
that  the  appellant  hud  refused  to  make  the  requited  repairs  at  his  own  ex^r 

MrTeotT'a        ^  T^"?  ^'  ^''^  replantations'  of  the^  or.S' 

"  of  fhtt!!';  ^^f 'r  *>" /'"toriBed  to  ripair  the  damage  caused  by  the  sinking 

^  fax)   to  bo  neeessary  in  eonsequence  of  the  failure  of  stonealreadv  place,?  inTe 
b«Jd.ng,  all  su.htc.be  conside.^  a.  e.^ra  .ork,  and  to  be  V^Z^- 

.  :y;^:^;^ner,l,uest.on  Of  waste  in  the  stone  as  importednot  ^t^^ 
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After  the  pusing  of  this  resolution  the  appeUant  inad^'certnin  repdira  rendered 
neoonury  by  the  sinking  of  the  tower,  which,  Mr.  Sooft  myn,  were  dona  by  the 
plaintiff  under  the  resolution,  of  which  the  aliove  is  a  copy. 
The  cbargei  of  the  aiipellnnl,  for  the  repairH  certineJ  bjr  8eolt,  (drducting 
fiO.O)  charged  for  work  wbii-h  doei  not  appear  to  huvc  been  HiiUhed, 
amount  to,  la/. .  < $ ^as]  1^ 

Rut  tltat  sum  include!  ohargei  araounting  to  $108.33  which,  upon  the  face  of 
the  aceountt,  appear  to  liave  been  made  before  the  passing  uf  the  rei'olu- 
tion  of  the  S4th  August,  1869,  and  therefore  are  not  chargeable  under  it.f  198  33 

The  apiiellant  in  the  (aid  lum  of  $3882.10,  also  charges  sorcrni  sums,  forming 

in  all  $1021.36,  for  repairs  made  partly  before  nad  partly  nftcr  the  date    ' 
of  the  resolution.    And  as  we  cannot  say  what  part  of  the  lant  mpnlloncd  ^ 
repairs  was  piade  after  the  resolution,  tiie  appellant, /or  /A«  prettnt  can- 
not hare  credit  for  any  part  of  the  said  sums  of $1531  36 

According  therefore  to  tbe  present  state  of  the  record  it  appears  that  repairs  to 
the  amount  of  $1163.42  were  made  after  the  resolution  of  August,  ° 
18«9....^...    ; $n.J2  43     $17I9  68 


That  the  cnargesthus  made  by  the  appellant,  for  the  repairii  in  question  greatly 
exceeded  whM  the  building  oommittee  supposed  they  wewUlilKely  to  cost,  is  be 
yond  doubti  Indeed  the  evidence  satisfies  me  that  the  resolution,  reliedt>n  by 
the  appellant  was  adopted  by  the  buildin<j;  committee  in  con8oqueiice  of  their 
liaving  berti  led  to  believe,  by  Mr.  Scott,  that  the  required  repair^  could  be  made 
for  a  comi/aratively  small  sum,  such  as  £80  or  £90.  '  / 

It  is  obvious,  however,  that  even  if,  as  I  believe,  the  resolution  iA  question  was 
passed,  on  an  understanding  such  as  contended  for  by  the  respondent,  the  appel. 
lant  cann6t  be  bound  by  that  understanding  unless  he  wos  in  some  way  a  party 
toit.     / 

The/members  of  the  Building  Committee  do  not  exactly  agree  as  to  the 
stateraient  made  by  Mr.  Scott  upon  the  occasion  of  the  pdssing  of  the  resolution; 
Mr.  (Jeorge  Smith  says:—"  Mr.  Scott,  the  architect,  mode  a  statement  on  that 
"  head  as  coming  from  the  plaintiff;"  and  the  same  witness  also  says"  Mr.  Scott 
"  stated  to  us  that  Mr.  Wardle  would  do  the  repair  for  £80  or  £90," 

Dr.  Jones  does  not  recollect  that  Mr.  Scott  made  the  statement  as  coming 
froin  the  appeUftnt ;  on  the  contrary  he  says  : 

My  impression  is  that  the  sum  mentioned  by  Mr.  Scott  was  under  one  hun- 
I'red  pounds.  I  understood  this  to  be  Mr.  Scott's  opinion,  and  I  did  not 
jlnderstand  that  he  gave  the  amount  as  coming  from  Mr.  Wardle.  All  I  recol 
leot  hia  saying  about  Mr.  Wardle  was,  that  he  refused  to  mak^  any  repairs.''" 
f  Dr.  Fulford,  the  Bishop,  in  answer  to  the  question  21 : — "  Did  you  understand 
'  Mr.  Scott  to  say  that  the  plaintiff,  Wardle,  would  do  the  repairs  for, the  sum 
mentioned  ?" — says. 

"  I  do  not  remember  his -mentioning  that,  he  gave  us  the  amount  as  his  own 
/"  estimate,  which  he  never  corrected  afterwards,  except  as  mentioned  above/' 

The  [Honorable  Qeoige  Mo&t,  the 'chairman  of  {he  committee,  says:—"  Mr. 
"  Scott  did  not,  before  or  at  the  time  of  the  passing  of  the  said  resolution,  lay/ 
«'  before  the  committee,  or  mention  to  them,  what  the  particular  repairs  consisted/ 
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'•  repdrs  for  the  sum  he  mentioDed,  laM  thin  one  hundred  ponnd. ;  heexpreiwd 
'•  thtTnUff"         '"^' "  ' ''"'*''"***^  him  to«j,  upon  oonvemtion  with 

.  ThU,  it  Menu  to  me,  bearing  in  mind  the  evidence  of  Mr.  Scott,  ii  most  prob« 
bly  what  occurred  upon  that  .KCHion.  But,  be  tbU  ..  it  m.y.  in  order  to  con." 
noct  the  appellant  with  any  underBtanding  on  the  part  of  the  building  committee 
we  mtut  have  evidence,  not  merely  .a  to  what  Mr.  8cott  aaid  to  the  committee 
l^it  aUo  a,  to  what  th,  appellant  ,aid  to  Mr.  Scott,  and  ai  to  the  latter  point  wo 
have  no  evidence  excepting  tlirt  of  Mr.  Scott,  who  saya  :— 

"  ^'"8  "•■'ed  to  state  the  prociae  circumatancaa  under  which  the  reK>lution, 
^^  plaintira  exhibit  No.  12,  waa  pasaed,  I  have  to  explain  that  when  it  be 
came  neceaaary  to  repair  the  damage  caused  by  the  sinking  of  the  tower,  the 
^^  plainUff  expresaed  the  wish  that  the  work  should  be  stopped  untU  he  could 
oome  to  an  understanding  with  the  committee,     A  ooiiference  was  then  held 
between  the  phuntiff,  the  defendant  and  myself,  when  t^e  plaintiff  stated  that 
^  he  thought  the  cost  of  the  work  would  not  exceed/ judging  from  appearances 
^  aeventy  to  eighty  pounds,  but  that  he  could  not  give  a  tender  unUl  he  took  out 
^  the  injured  atone.     I  communicated  this  to  the  committee,  staUng  at  the  same 
'.  tr\     f '  T'**'"^' '°  "^  9alcuhition,  the  cost  would  be  two  hundred  and 
my  to  three  hundred  ponndsV^Aa  far  as  I  remember  the  committee  insisted 
that  the  plamtiff  wag  responsible  for  the  work."  -. 

There  is  nothing  in  this  ovidenc^  tending  to  show  that  the  appellant  was  then 
wUhng  to  undertake  the  repaira  for  from  £70  to  JE80 :  it  is  true  that  he  said  - 
^  that  he  thought  the  cost  of  the  work  would  not  exceed,  judging  from  appear- 
ances, £70  to  £80" ;  and  if  there  were  grounds  for  saying  that  the  appellant  made 
this  statement,  which  afterward  proved  to  be  erroneous,  fraudulently,  and  with 
8  view  of  leadmg  the  respondents  into  error,  it  would  be  the  duty  of  the  court, 
had  the  point  been  raised  by  the  pleadings,  to^  prevent  the  appellant  from  profit, 
ing  by  that  error.  ' 

But  there  is  neither  direct  proof,  nor,  under  the  circumstances  of  the  case,  any 
ground  for  prenummg,  that  in  making  the  statement  proved  by  Mr.  Scott,  there 
waa  any  dishonest  intention  on  the  piu-t  of  the  appellant. 

Moreover  the  point  is  not  raised  by  the  pleadings,  the  respondent  having,  fis 
1  think,  very  properly  abstained  from  charging  the  appellant  with  having  made 
the  statement  for  the  purpose  of  misleading  the  building  committee. 

For  these^reasons  I  think  the  appellant  has  a  right  to  take  tidvantage  of  the 
resolution  of  the  24th  Au^st,  1869,  according  to  itoterms;  and  I  therefore  am 
ot  opinion  that  he  is  entitled  to  charge  the  repairs  made  after  the  date  of  that 
resolution,  and  cohered  by  it,  as  extra  work. 

This  much  at  least  is  plain,  That,  whatever  mayTw  the  amount  claimable  by 
appeUant,  under  the  resolution,  it  cannot  be  contended  that  the  resolution  was- 
intended  to  be  wholly  ineffectual. 

On  the  contrary,  it  is  certain  from  the  evidence  of  the  members  of  the  com- 
mittee, that  the  resolution  was  passed  upon  the  understanding  that  it  should  give- 
JLl'PPT"*  '  '^'y  *<>  °^'y'  fo'  the  repaira  aa  extra  work  to  the  extent  of 
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■otiy  M  if  Ikftl.ritoolatlon  had  not  boon  puMed :  and  I  am  of  opinion  that,  In  thiM 
roipeot,  the  appelUiKt  haa  reaaon  to  complain  of  the  judnnient  of  the  Court  bolow. 
I  hvrt  not  «ome  to  thia  oonolitaion,  without  conaidering  tho  aaaertion  in  the 
^    factum  of  thn  reap<m(l«nt.  that  there  in  no  proof  to  connect  tho  reaolution  '•  with 
''  any  apcciflc  it«niH  of  charge  contained  in  tho  plaintiflT'a  atatement  of  aoeoQnt 
".  filed  in  th«  cauM^^'     But  the  pretonaion  cannot,  I  think,  bo  maintained.     It 
< '  is  proted,  aird  i«  beyond  doubt,  that  before  the  rcaolutio^  wan  poMwd  the  appel- 
lant refuaed  to  continue  to  make  the  ropnira  rcndor<td  ncceiwary  by  the  ainKing 
of  the  tower;  that  in  conaequonoo  of  hitt  rufuHal,  and  in  order  to  induce  him  to 
make  thoM  repWra,  tho  reaolutiot^  waa  poaacd  ;  and  that  immediately  atlerwards  ' 
thn  r(6flpondent  continued  and -(fomplotod  the  repairs,  which  he  had  prevtoualy 
rofused  to  inako.     I'heae  facta  apeak  for  theniaolvea,  and  if  further  evidence  aii 
to  thia  point  were  neoeaoary,  which  in  my  opinion  ia  not  theoaae,  wo  have  the" 
evidence  of  Mr.  Scott,  who  aaya  thoae  works  were  done"  on  authority  of  the 
"  reaolution  or  minutea  of  the  committee."     It  baa  been  contended  thot  no  part^t" 
of  the  claim  for  the  disputed  eitra  work  dan  bo  allowed ;  because  a  memorandum 
in  writing  aa  to  the  cost  of  that  work  was  not  taade  as,  it,  is  said,  was  neoeassry 
under  the  contract.     Tho  answer  to  that  objection  is  plain  and  conclnsivo-^vis. 
that  the  parties  hadppwer  by  common  consent,  to  deviate  from  tho  originaLeon- 
tract,  and,  according  to  the  proof,  they  appear  to  have  done  so,  with  respect  to 
the  repairs  in  question.     I  may  add,  that  if  tho  objection  now  being  wnsidered 
be  well-founded  it  would  follow,  not  that  the  claim  of  the  appellaM^ould  be 
restricted  to  about  £100,  but  that  it  should  bo  wholly  rejected.     ■^'■'  \ 

But  although  the  api^llant  may  have,  as  I  believe  he  has,  li  right  to  charge  for 

the  repairs  as  extra  work,  it  does  not  follow,  as  the  appellant  stems  to  think,  that 

the  respondent  was  bound  to  tender  the  amount  thus  claimable  by  the  appellant. 

The  injury  caused  to  tho  cathedral  by  the  sinking  of  tha  tower  bos  been,  in 

part,  remedied  by  the  repairs  for  which  the  i^ppcllant  charges. 

For  the  injury  thus  caused,  to  the  extent  that  it  has  been  so  repaired,  it  may 
be  contended  that  the  respondent  can  make  no  claim.  But  a  groat  ^t  of  |he 
injury  caused  by  the  sinking  of  the  tower  has  not  been  remedied  and^  cannot]  be 
remedied  by  repairs  such  aa  (hose  made  by  the  appellant;  and  for  the  injury  tiris 
remaining  unropaired,  (if  our  view  of  the  responsibility  of  the  appellant  be  r(«0 
the  res^ndent  has  certainly  a  claim  for  damages,  which  be  has  a  right  to  set^ 
by  way  of  compensation  agaipst  the  balanj^  that  otherwise  would  have  been  pay!! 
able  to  the  appellant.  The  respondent,  therefore,  was  not  bound  to  make  a  ten- 
der of  the  amount  payable  for  the  repaiiAB  in  question ;  but  the  appellant  haa  a 
right  to  charge  that  amount  as  extra  woA,  and  it  will  bo  available  to  him  towards 
discharging  the  elaini  of  the  respondeni  for  damages,  or  otherwise,  aooordl|»i5  to 
'the  amount  of  the  claims  which  the  Parties  respectively  may  be  found  ^  have 
against  each  other.  / 

The  following  was  the  judgment  of  the  Court  of  Appeals :  .         • 

,  "  The  Court,    *    *    *    oonsid^ing  that  there  is  no  error  in  the  judgment 

"  appealed  from,  to  wit :  the  judgna^nt  rendered  by  the  Superior  Court  for  Lower 

''  Oalnada  sitting  at  Montreal,  in  Ute  district  of  Montreal,  on  the  twenty-firarth 

**  day  tf  February,,  one  thoMand/eight  hundred  and  aixty-two,  aavn  ^nd  ^»«i^ 
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I  oned,  doth  affirm  tho  raij  judgment,  ..ave  a.  followa  ■ 

Cond^d«rh,g  that  certain  «,p.|n,  r..,uir«d  to  b«  done  to  th«  «.id  c.th«.lr..I 
-u^a  b,  the  .Inking  of  tha  tower  thervof.  were  under  dilli„:Mwl      . 

^        between  the  d«fi,nd«„t  and  appellant,  at  the  charge  and  riaka  of  the  . .7 

•'  o:thel:l:Tt::  "f'l^T  T''-  '""'•"«  -ndflnanc:  i.    ,^ 
lor  tne  erection  ot  tho  ituid  cathcdni .  net  n»r  on  behnirnf  »i.„  .  :  i  i  *•     . 

;;  h.  being  one  of  the.,  b,  w„,  of  oo^.-ro^ir  ^wl^'thX^tt^^^^^^^^^^^ 
the  aaid  oathodral,  and  acting  under  tho  distinct  improaaion  and  belief  Z.I 
■^  of  the  .«d  contract,  u  to  the  limited  amount  of  the  coat  of  the  tid  til 

"  deZ  that  th       -5*  ""^  .'''*'"  ^  *^  """^^  ''^  »'•'»  "  -for^-id  ;  .,.rconai 

"  .Ion  aL  Ml  /.T  kT"'"''  r>*"«  ""  '^''"^^^'  ""'^  «««'«'  ^^o  Lid  imprl 
«on  and  behof  d.d,  by  their  re«,lution,  dated  the  tweiO^r^fourth  day  of  AuguT 
one  thousand  eight  hundred  and  fifty-nine,  allow  the^d  wjhOi*  to  Ife  ehar^^ 
by  the  appellant  0.  o.tr,  workn.  This  Court  doth  allow  to^aT.ppe£ 
the  ...^  aum  of  four  hundred  dollara,  to  be  him  charged  «al»rd  Wra 

«'  C  I^^Ttin^a^Mrr  r"^'."'"""  *''  -"'^  j"^^'  ^'^^  8  I^ 
"  «nd  I'iZr  !,  J?     r  '  °"  *'•"  t''«»»y-fi.arth  day  of  Febru.r^.one  \hou^ 
sand  eight  hundred  and  «xty.two.  and  doth  reform  the  aaid  jud«nent  in  tho 

.nd  for  extra  work,  after  deduetion  therefVom  of  the  charge,  for  inaurancie  L 
""  Wvl^e  STir  "*'  ''*  """  ''  two  thouaanl  one  hund  ^  nd 

«  ^1    J   V.    ■'"'^f ""  *^""""''*  •'  "*"'««"«^  "^-xJ  o'do«d,  and  thia  Cdurt 
doth  order  that  each  party  shall  pay  hia  own  coat,  of  thIa  Court     (The 

'•  twirr    I.  7       .  .''°"'  ^^  ^^  '"  P""""""'«  »f  *»•«  "^l-tion  of  the 

^.  ^  W.  R^teruon,  for 'JX'  '''''"''  ''''''  ~"'""^""'  "^'"'^'- 
Sttwhan  Belhune,  for  respondent, 
ifoiry  tSSrifor/,  counsel. 
(8.  B.) 
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MONTRIAt.,  Tra  DIOIlflilR,  IMS. 

/»  Apptal/rom  Iht  Sufmrior  Court,  DUtriet  i\f  Mmtfnl 

Comm%\%  L.  Hj.  LArowTAiN.,  \\k%j.,  0.  J.,  DirvAf.,  J.,  NiRimrH,  J,, 

MoHDii,BT,  A.  J.  BAuatir,  A.  J. 

.  "A  ■■  • 

HOW.  OROROR  MOrrATT,  ««  •!., 

*       ft./       (IV«***^« '•  «•  0»«"rt  »W«i»,) 
|[^',  ^  Arrui.«mi 

.  TII0MA8  M.  HOUTT,  "^^ 

^  RuronDiMT. 

Ilatut-Thal  pUnn.  l.li.nilllmi  by  parilM  lo  ■  Roiitnut  (o build  •ohurahcnd  by  lh«  notario..  •lUiouuli 
nol  Mnniiml  to  Iho  cniitrMi  nor  aiiMilally  lUUiil  ia  form  iMrt  of  II,  Ibrm.  noTiirthalM*,  ■■■ 
MMollal  itart  ofauoli  ii<iii(rMt.  ami.  In  lbs  abMinon  uf  pnwf  ibal  Ihny  ani  Ilia  propxrty  of  tha 
'♦*''"^*-  *'"  •»  ••aamwl  lo  \m  th«  pm|M*rty  of  IIh)  oliurch  and  oannol  Y»  ravandlaalnd  by 
Ula  arnhltnot  In  lh«  liaoda  of.lha  noUry  having  IIm  |«gkl  euatody  of  tha  aontraat  and  baloa 
alau  thp  dapiMlUry  arilH)4)lan«. 

. .  Thb  wu  an  appval  from  a  judgmont  rendetqcl  by  the  Stfporior  Court  at  Mon- 
tretl  on  the  drat  day  of  Dooooibor,  1862,  (M».  Juhtioi  Smith,  pruaiding)  wiiin- 
taining  an  aoiion  inalitutcd  by  tho  nsapondont  againak  th«  appuUantii. 
The  appellauta  (with  tho  oxooption  of  J.  J.  Gibb,  notary  public,  one  of  th«m) 

,    were  the  building  ooaiiuittoo  for  the  orootion  of  Cbriat  Church  Cathedral  at 

'  'Montreal/ 

The  reapondont  waa  tha  architoct  employed  in  tho  orootion  of  tho  cathedral, 
aird  who  drew  certain  "of  the  plana  which  are  referred  to  in  the  contract  for  tho 
building  of  the  oathodral,  eiecutud  between  "  The  rootor  of  tho  parMonage  or 
rectory  and  pariah  church  of  Montreal  "  and  Walter  Wardle.  Tho  reforenoe  in 
the  oontraot  in  an  followH :  (alluding  to  the  manner  in  which  the  work  waa  to  bo 
performed)  "  according  to  the  plana  or  (tarawings  thereof  ♦  ♦  *^  mgde  by 
"  Thomaa  8.  Scott,  Eaquire,  arohitoot,  and  in  atriot  conformity  with  the  apeoifi- 
"  cations  hereunto  annexed ;  and  forming  part  or  paroel  of  the  present  contract, 
"  which  said  plans  and  spccifioations  ar^  identified  by  the  signatures  of  the  said 
•  "  parties  hereto  and  um  wiid  notqrios."  ^ 

■    .  The  plans  in  questioA,  instead  of  remaining  in  the^pbasession  of  the  notary,  got 

.   into  tho  possession  of  the  respondent,  and,  when  it  ^ame  necessary  to  have  tho 
cathedral  examined  by  Messrs.  Appleton  and  Maxwell  to  ascertain  the  cause  of 
the  sinking  of  the  tower,  the  sommittee  (presuming  that  they  were  rightfully  in 
Mr.  Soott's  possession)  obtained  the  plans  from  Mr.  Soott,  on  t^  understanding  ' 
that  they  should  be  returned  to  him,  after  tho  examination  of  Appl«ton  k  Max-jr, 
well  should  be  completed.  '  -^ 

Subsequently,  Mr.  Oibb,  tho  notary,  having  discovered  that  the  plans  ought 
of  right  to  be  in  his  possession,  addressed  the  following  letter  to  the  oommittee  : 

•'MoNTRiiAL,  20th  April,  1861. 

« (?ENTM¥«N,  „ 

/"  Having    been    always    under  tho  Impression   that   the  ihirty-five    plans 
^'wferred  to  in  the  contract  for  building  the  cathedral,  were  to  be  deposited  iJ 
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poMOHion.     If  «,,,  r  h.vo  u,  r«|.i«,t  you  will  ham  thp  kindnL  to  Mind  ih«m 

m,  ..d  InfomHHl  Mr.  t^a,  bjr  Wtter.  o«  th.  7lh  of  M.j,  1861.  J.  I  wh«.' 
■IttMlhtt  lh»p|.n«  and  drawing-  wer«  Mr.  Hcotf,  property  and  that  a 
««rt..„«d   hat  the  notarj   Mr.  J.  J.  (Jibb,  had  the  mU>  oldm  to  the  e«todJ 

.       Th«rt,i.p„ndent,onthopr«tenoeth.ttheplan.wer,r«illyhi.prop«rt»  brouaht 
«  .otu.n  «.  r.«Wu.«.o„  i„  the  «uperior  (Wt  at  MontL,  agTa^ti^  aJl- 

.e»«t,  U.at  the  pUn.^  fbr«.ed  part  and  parcel  of  th.  poUrial  contract  «L„t«d  bt 
the  ««t«r  and  Wardle,  .„d  were  in  the  po«o«iion  of  Mr.  Oibb,  the  not.nho 
waa  the  l«gal«uitodian  thereof.    ,  "",  »ne  notary,  who 

The  rjapondent  never  even  attempted  to  prow  any  right  of  property  of  the 

fch"  .""•  "'  ^''^PP*'*""-'  '•J'  P*P«'  tWrty-fl**of  L  record^eat'ablLhL 
that  the  plana  were  the  property  of  the  cathedral.  _ 

The  following  wan  the  judgment  pronounced  by  the  Superior  Court  • 

Th.  Court  haying  heard  the  partie.  by  their  Coun«,l  upon  the  meriU  of  thia 

owj»,  e«m,ncd  the  proceedings  and  proof  of  record  and  deliberated  thereon,  doth 

ded«e  the  pkintiff  proprietor  of  the  thirty-three  plan,  and  drawing  of  wo  ks  n 

.nd  about  Ohriat  Church  Cathedral,  numbered  ft^„  one  to  tbirtyC^   « tie 

pl.0.  and  drawing,  following,  to  wit:  No.  1,  p|.„  of  baaement  fl«,r     No  2 

ground  pkn.    Na  3,  elevation^iciog  St.  Cathertpe  atreet  «,d  pl«.  of  rtoiy  oW 

'  veatry  por^on.     No.  6.  flank  elevaUon.  V  N<.  7,  cro«  aecUon  of  «ve,  ^^  Zd  - 

t^ll  Tl\^  ''";  «;.'^^-.^-"P»'  ^^  »«wer  and  tranayer^.  .eoC^ 
tran^pti,  No.  9.  fongitudinal  «»tion.  No.lO,d.ua«»tionofn.ye.  No.ll 
1?Z!;;  ">J^>°''«'^««I,na  aection  of  tra„«,pt.  No.  12.  ^otfou  and  longitudinj 
of  chancel.  No  13.  deta.la  of  veatry.  No.  14,  aiale  window..  No.  IB.  bl.uk 
wh«,l  and  «>;«»to'y  window.  No.  16,  h«rge  chancel  window.  No.  17.  t  an^t 
daor-way  and  .»de  window.  No.  18,  doorway  of  yeatry  p«age.  No.  ia.  elU 
t.on  .nd  ««tiou^of  pnncipd  porch.  No.  20.  .ide  porch  doUil.  No.  21.  d«tdla 
IT^'  N»- 22.  Angle  b«tt«»..n.ye  aiale.  No.  23.  detdl  of  tumt  T 
No^24.oio«onwe.tgable.  No.  26.  pier,  and  «che.  of  u.ye.  No.  26.  pij« 
.nd  «rchc  of  ch«cel.     No.  27.  cornice  „.ye  aiale..    No.  28.  corbel  f«Lbk 

irTf^T  ,  '^"'  V '  T'~  '''"''"  ^'*""'«'y'  *•""  •^-   No.  80.  i«,n  rtdge 
ch^uod  J  m^     No.  31.  .t«r.  and  Veatiy.    Np.  32.  uay.  r«.f  deuil.,  f^ 

oT'a  .  m'  ^' '^""»  *>^"^«  "^f'    No.  34.  chancel  roof.  *bU  die  detdla.  'nV 

anV.:  e   ,r  frrr"^"*'  "^  "^=  "'^  ''^  ''«°^«°">  ^'  defend«inointiy 
.nd  .eyerrily  to  dehyer  g^er  the  afoHmid  pl..u  tod  dntwing,  to  the  JdnS 
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wuhin  twenty  days  after  service  of  this  judgment  upon  th^  said  defendants,  and 
Hi  default  o^^so  doing,  to  pay  to  the  plaintiff  the  sum  of  8l»ty  pounds  current 
money  of  this  province  with  interest  thereon  from  this  day.  until  actual  payment 
and  costsofBuiti  Du,tmU»  to  Messrs.  A.  &  W.. Robertson,  ^the  attorneys  for 
the  said  plamtiff.y        ;  "' 

.Meredith,  J.  :_Ifjho  plaintiff|n  the  Court  below  had  proved  a  right  of 
proprty  i^  the  plans  in  question  ;  aid  if,  in  addition  to  this,  the  defendants  had 
failed  to^ow  that  the  plaintiff  had  cjonsented  to  the  plans  being  depositedin  the 
office  of  Mr.  Gibb,  I  should  have  fel^  no  diffioultHn  maintaining  the  plainUrs 
demand;  for  it  is  plain,  that  if  the  plans  belongej^to  the  plaintiff;  the  parties  to 
the  contract  in  question  could  not  merely  by  depositing  those  plans  in  the  hands 
ot  a  notary  public,  deprive  the  ojrner  of  his  right  of  property  in  them 

In  the  present  case  we  know  that  the  plans'sued  for  are  those  according  to 
which  the  cathedral  was  erected;  an!  there  is  no  proof  that  any  special  awee- 
mcnt  was  entered  into  respecting  thtf  ownership  of  the  plans,  or  the  place  where  .  < 
they  were  to  be  kept.  Wo  see  that  t  ley  were  placed  in  the  hands  of  the  notary 
at  the  time  of  the  execution  of  the  contract,  and  were  idenUfied1)y  the  signaturi 
of  the  parties  and  of  the  notaries.  The  plaintiff  does  not  even  contend  that  they 
were  so  placed  in  the  hands  of  the  notiry,  and  referred  to  in  thecontract,  witl^ut 
us  consent;  and  und0r  these  circumstances  I  think  it  is  to  be  presumed  that 
the  plans  were  regularly  ileposited  inlthe  hands  of  Mr.  Gibb,  to  remain  in  his 
fr"-^t^"  contract ;  and  I  ai  farther  of  opinion  that  the  agreement 
between  tbcmrobitect  and  the  buildin- committee  subsequenUy  tothew^rkbeinc 
done  was  not  ofiteelf  sufficient  to  justify  th^  CoTirt  below  in  ordering  the  plans 
to  be  taken  out  of  the  possession  of  Mr.  Gibb ;  who,  according  to  the  evidence 
before  u8,appears  to  be  the  proper  custodian  thereof. 

T»»ree  architects  have  boon  exaWned  for  the  purpose  of  proving  that,  accord- 
ing to  general  usage,  the  pUns  prepared  for  a  building  by  an  attjhitect,  are  the 
property  of  the  architect,  and  not  of  the  proprietor  of  the  buUding!  This  how 
ever  I  think  must  depend  almost  altogether  on  the  nature  of  the  agreement  be- 
tween the  architect  and  the  proprietor  in  each  partic,,lar  case;  and  I  do  nof 
think  that  the  testimony  of  the  three  witoesses  to  whom^ve  aUuded,  however 
good  their  standing  in  their  profession  may  be,  is  Bi{ffioi^nt  toestahlish  a  usaee 
.  binding  on  the  community  generally.  '  -V  T  —- s  , 

It  is  dottbtl^  true,  as  these  witnesses  have  said^  tl^t  an  anJiitect  has  an 
interest  in  retaining  in^is  possession  the  plans  which  h^  has  preparfd.^But  the 
proprietor  of  a  building'has*  also  an  interest  in  being  able  to-  havej  at  lea«t  ft«e 
access  to  the  plans  according  to  which  his  building  has  b^n  ereoted-and  in  the 
event  of  changes,  or  repairs,  being  mi^ie  reference  to  the  original  plans  might 
ahnost  be  indispensable.  /  ~       *^  *""  - 

^  0"«ttention  has  been  drawn  to  t¥e  circumstance  thattheplansintheprewnt 
case  are  not  annexed  to  what  is  comWonly  caUed  the  contract,  as  the  specifica- 
tions are.  This  perhaps  mtiy  be  /ttributal^Ie  to  the  inconvenience  that  would 
have  result^  from  attaching  sucji  a  nuipber  of  plans  to  the  remainder  of  the 
contract  But,  be  this  as  it  may/  it  is  plain  from,  the  qature  of  the  ooatract  that 
ifi^  P"^fo"Q  M  mMh  1  part  Of  it  m  thn  apcoificaUona-I  ittyHtd^thatj 
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teptto  have  the  exclusive  possession  of  the  pUn.  that  therp  would  be  aeainst 
dlow.,g  contractors  to  have  exclusive  possession  of  the  specifieations  or  aSn 
t^^^^X^tl^  e^-ve^ssion^fthe  .n'trJlf^ 

Office  ifrolXX'lXt^eir^^^^^ 

have  been  regularly  deposited.         ^      '      *^'*'""*  ''«^"™  «"'  *t«y  appear  to 

the  obntract  made  and  executed  on  the  fifteenth  day  of  Anir^st  Z^T       ? 

wnereo^  is  tylcd  m  this  cause,  were  at  the  time  of  the  exeontion  nf  \\li  m 
trafet  ic^ntified  by  the  signatures  of  the  parties  tCto  XTthe  Jd    f  ''"" 
«eei„g^hat  the  respondent  hath  not  proL  tha  heL^heilo^tTe  Jd^^^^^  ' 

'  n?t":?  tf  f  "^'1.*''*'  *!*"*"'  P''"''  «''-'*^  be  returned  byTerrhtts 
not  of  Itself  give  him  a  ijghl  to  cause  the  said  plarii  to  be  remn,^  f        T 

n  ei:L  W^fTH^^?^""  "^  "^^  ""*'"^'  *»'  *••«  aaidVns,  whi  h'l 
exeouuon  of  the  said  contract,  and  therefore  that  in  the  judgment  of  the  CourJ 

tt^ ^re^iritL  '•"'^""''*"  *^  '^""'*''*  "^^  Planitolsiud  rTAndrnt 
there  is  error;  doth,  in  consequence,  reverse  the  said  judgment    to  w^tThi 

judgmentrenderedby  the  Superior  Court  at  Montreal  on  ^^  day  of  De- 
cember, one  thousand  eight  hundr^i  and  »ixty4wo,*nd,p™o^i!rto  i^dlSl  " 
ja^ment  which  the  Court  below  ought  to'have  ren'd^lordi^t   he 
action  and  demand  of  the  said  respondent  againse  the  said  apieft^nts    .Tdl 


<S'(racfta»^fAi(ne,  for  appellants. 
Blenry  Stuart,  oounsel. 

A'  <fe  W.  Rohertton,  for  respondent. 


Judgment  of  Court  below  rerersed. 


MiimiU  et  al., 

and 

Scott. 


N 
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COUR  SUPERIEURE. 


#•■ 
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MONTREAL,  1  AYRIL  1864. 

Coram  Smith,  J. 

No.aiW.  •    ,     ■    * 

Tourville  et  al.  vi,  Eaaese: 

Jvom;  Que  dan*  lo8  veniM  faltoR  par  doi  oourtien  (brokers,)  il  lenr  ott  ntoeiMiire  de  donnernn  avit 
terlt  (bought  and  lold  noteH)  tAut  au  vendour  qu'i  I'aoheteur  de  la  traniaoUon  qu'iU  out 
ellbctude  pour  en  ctabllr  sa  validity  en  loi.    * 

Le  dix-neuf  mai,  mil  huit  cent  soixanto  trois,  une  action  fut  port^  par  MM. 
Louis  Tourville  et  Louis  Gautfaier,  marohanda  d  commisidon  et  aasooi^i  de  la 
oit^  de  Montreal,  centre  Jeremiah  Essiex,  oommer^ant  de  North  Bennington, 
dans  I'Etat  de  Vermont,  Etats-Unis,  pour  le  reoouvrement  d'une  somme  de  trois 
cents  piastres  qa'ils  r^lamaient  pour  dommagcs  et  int^rSts  resultant  pour  eux 
d'un  pr^tendu  eontrat  que  le  dit  Jeremiah  Essex,  le'd^fendeu»  se  refusait  k  exe- 
cutor dans  les  oirooDstanocs  suivantes,  ^numdr^es  en  la  ddolaration  en  oette 
cause ;  les  demandeurs,  marohands  &  commission,  ont,  par  I'entremise  de  MM. 
H.  Empey  et  Oie.,  courtiers,  (brokers)  vendu  au.ddfendeur  trois  mille  cinq  cents 
.minots  d'avobe,  &  raison  de  cinquante  six  cc^tins  par  minot  de  quarante  livres, 
laquelle  avoiiie  devait  dtre  livr^  au  dit  d^fendeur  par  les  dits  demandeurs  le  ou 
vers  le  six  mai,  mil  huit  cent  soixante  trois,  k  St.-Hyaointhe. 

A  r^poque  fix^  pour  la  Uvraison  et  depuis,  les  demandeurs  ont  somm^  le 
d^fendeur  d'acoepter  Uvraison  de  la^dite  avoine :  il  a  n^glig^  de  le^faire.  Les 
demandeurs  ont,  en  eons^uence  et  conformdment  4 1'usage  du  oommeroe  et  k  la 
loi,  fait  revendre  la  dite  avoine  le  dis-huit  mai,  mil  huit  cent  soixante  trois,  par 
MM.  Sauvageau  et  Oie.,  courtiers ,  de  cette  ville,  pour  le  compte  du  d^fendenr 
La  dite  quantity  de  trois  mille  cinq  cents  minots  d'avoine  a  6i6  vendue  k  raison 
de- quarante  huit  centins  par  minot  de  quarante  livres  et  devait  Stre  livr^e  k  bord 
des  chars  &  St.-JHyacinthe,  oe  qui  a  prodtut*un  deficit  de  deux  cent  quatre- 
vingts  piastres  sur  le  prix  auquel  le  dit  (uifendeur  I'aurait  achet^ ;  laquelle 
,  somme  jointe  4  celle  de  vingt  piastres  que  les  demandeiirs  rdclament  comme 
compensation  de  d^pt- nsef  n^sssaires  pour  faire  vendre  la  dite  avoine,  s'^live 
4  oelle  cle  trois  cents  piastres. 

Les  demandeuf  s  ont  produit  avec  leur  dite  d(£claration  un  avis  de  la  vente 
Ususdite  k  eux  envoye  par  les  dits  H.  Empey  et  Cie. 

Entr'autres  moyens  de  defense,  le  dififendeur  all^a  qu'il  n'avait  rien  aohefd 
par  rentremise  des  dits  H.  Empey  et  Cie.  et  nomm^ment  qu'il  n'avait  jamais 
aohet^  la  quantity  d'avoine  susdite.  ,x\  ' 

II  fut  prouv^  k  I'enquSte  que  I'usago  invariable  parmi  les  courtiers  ^tut  d'eni<^ 

•  Story — on  Agencv,  p.  31,  ch.  3  No.  28  in  fine.  %  ' 

"Hence,  when  he  (the  broker)  is  employed  to  buy  and  s6ll  goods,  he  is  accustplned 
"  to  give  to  the  buyer  a  ntfte  of  the  sale  commonly  called  a  sold  note,  and  to  t^  seller 
"  a  like  note  commonly  called  a  bought  note,  in  his  own  name,  as  agent  of  ^acb,  and 
"  thereby  they  are  respectirely  bound, 

Smith's  mercantile  law. — p.  497. — 2e  alin^a : 

"  A  broker  also  is  the  agent  of  both  parties,  within  this  section.  The  motfe  in  which 
"  he  binds  his  principals  inter  »e,  is  b^he  delivery  of  bought  and  sold  notes,  which 
<'  notes  constitute  the  bargain  and  ar^ie  proper  evidence  thereof,  provided  always 
''  that  they  correspond.", ,  >> 
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voyor  dgslement  a.,  vondeur  oi  H  I'acheteur  un  avis  ^rit  (bought  and  sold  notes) 
<le  la  tran$actioit  que  les  premien  ont  f^it  pour  les  dernien 

Aprds  audition,  l^^u^d^bouttf  Taction  des  demandeurs  avec  d^pens,  aur  lo 
prinoipe  que  le  deft^eur  n'ayaiit  pa.  re^u  avia  par  doritde  I'aohat  que  lea  cour- 
tiers suB-nominds  avalent  fait  pour  lui,  n'^tait  pas  lid  et  qu'il  n>  avait  r^Uement 

pas  de  vente,  ce  do«^o  avis  <$tant  ndcessaire  pour  sa  validity.  '  ' 

/  * .  .  V.  ,  .  .  .  ■  ■  ■■ 

C7.^rc/lamia«/^avocatsde8dcmandcurs.  Action  ddbouUfe. 

finical,  Hi/an  et  VeBelle/euillc,  avocfitadxi  d6fondear.       ' 
(D.  11.  8.)  ' 


MONTREAL,  23rd  FEBRUARY,  1864. 
Coram  LoBANOER,  J. 

.\  "■'.'■  '    .     No.  840.  :' 

Versailkt  VB.  Baileif  &  Kershaw  et  al,  T.  S. 
Bmlp.  That  •dfiol.r.tlon  of.  <U  WW  made  before  Uie  H.tnri^4«y  menttoned  ii,  the  writ  maitbe 
•ocompanied  by  .  b^ir,  cerUflc.te.  .bowing  that  notice  ha.  been  given  toThrpiSSS 

-^r.l"r''w  ""Tk  ^-'"'""'  ^"'""""'y'O'  *»•«  tatentlonof  the«fcr.,aWtoSSnoh 
dcoUration  before  the  return  of  the  writ,  and  that  a  declaration  thoa  made  iH^  .»«i. 
certlllcate  of  prevlou.  notice,  wll|  be  ittfected  on  motion.  '       .    *  •""* 

This  was  a  motion  to  reject  ^e  declarations  of  certain  T.  S.,  on  the  ground 
that  they  were  made  before  the  return  day  mentioned  in  the  writ,  without  beini; 
accompanied  by  a  bailiff's  certificate,  showing  that  twenty-four  hours'  previous 
°ji««  Md  been  g»ven  to  plaintiff  or  his  attorn^,  as  requit«<i  by  the  2od  Sub- 
seSlion  of  section  138  of  ch.  83  of  the  Consolidated  Statut^of  Lower  Canada. 

Per  Curiam.— This  motion  ^ust  be  granted,  the  requirement  of  thd  statute 
Mng  peremptory  Motion  granted. 

Amdjf  dk  Fauteux,  for  plaintiff.  .  - 

(8.  B.)  , 


•J-*- 


CIRCUIT  COURT. 

MONTREAL,  SlsT  DECEMBER,  1863. 
Coram  Bkbthelot,  J. 


No.«aM.  .  ~ 

Aubri/  et  ux.  vs.  Daiis  etal  \:  ^    , 

Hbl»  :  lo.  That  a  moveable  thrashing  machine  Is  susceptible  of  being  brought  to  a  forced  sale  b* 
meanaofa«c«o«fc»/on><!?,  a         8     '» .  lonseo  aaie,  by 

8o.  That  a  partnership  with  reference  to  such  machine  is  diwolved  by  the  death  of  any  one  of 

the  partners. 
3o.  That  the  pnrchase,  by  the  widow  of  the  deceased,  of  her  husband's  Interast  in  the  ma^ 

chine  does  not  eonsUtnte  a  consent  to  continue  the  partnership. 
40.  That  in  default  of  the  parUes  In  poswsslon  of  tti»  machine  paying  the  assessed  ralue  of 

the  share  of  the  deceased  partner,  the  machine  wlU  be  sold  by  authority  of  the  Court. 

This  was  an  action  to  recover  the  value  of  an  undivided  third  in  a  moveable 
thrashing  maohiiie  in  the  possession  of  the  defendants,  and  all^d  to  have  been 


\ 


.  \ 


of-the  female^daiBti 


0 
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defendaDtfl,  on  t|ie  ground  that  the  death  of  such  first  husband  had  dissolved  the 
partnership,  and  that  the  plaintiffs  were  legally  vested  by  purchase  with  the  rights 
of  the  deceased. 

The  defendants  pleaded,  in  effect,  that  the  machine  was  bought  for  the  joint 
use  of  the  purchaae'rs ;  that  such  a  partnership  was  not  dissolved  by  the  mere 
death  of  one  of  the  partners,  and  that  if  it  were,  the  purchase  of  the  deceased's 
dnterest  by  bis  widow,  the  female  plaintiff,  constituted  a  consent  to  oontinuo  the 
partnership.  .  . 

The  following  was  the  judgment  of  the  Court :— "  La  Cour  *  * '  *  con- 
siddropt  que  la  a66\6i6  qui'  a  exists  entre  les  d<Sfendeurs  et  feu  Th^ophile  Denis 
alia$  St.  Denis,  pour  I'usage  et  i'exploitation  da  monlin  k  battre  mentionn^  en 
la  ddolaratioh  qui  leiir  appartenait  en  propri<^t^  k  cess^  au  jour  du  ^ic^  du  dit 
Th^phile  Denis,  et  que  la  part  indivise  qui  lui  appartenait  pour  un^  tiers  dans 
\e  dit  moulin,  a  6t6  vendue  &  Angdle  Lcgault  'dit  Deslauriers,  sa  veuve  la 
demandercs-e,  lore  de  la  vente  du  mobilier  de  la  commiinaut^  qui  avait  exists 
entre  cQe  etie  dit  Th<k)phile  Denis  le  neuf  juill^t  mil  huit  cent  soixante.  ct  que 
par  le  niariage  des  dits  demaddeurs,  ces  der/iiers  sont  maitres  de  cette  part  indi- 
vise sans  aucune  restriction  k  raison  de  la  soci^t^  qui  existait  entre  les  dits 
d<$feDdear8  et  le  dit  feu  Th^ophile  Denis,  et  qu'&  raison  de  ce  que  deains  les  dits 
demandeurs  ont  le  droit- de  toucher  et  reocivoir  le  prix  de  leur  tiers  indivis  dans 
le  dit  moulin  dont  la  valeiir  k4t6  admise  k  tirehte  louis  oourant  et  dontles  dits 
d^fendeurs  sent  en  possession  et  dont  ils  ont  toujours  joui  depuis  le  d^o^  du  dit  ^ 
Th^ophile  Denis  a'  oondamn^^et  cofidamne  les  dits  d^ndeurs  k  payer  aux  dits 
demandeurs  la  somme  des  diz  louia  conrs  actnel  pour  leur  tenir  lieu  do  prix  et 
valeor  du  tiers  du  dit  moulin  aveo  d^pens  de  Taction  et  de  la  oontestation,  si 
miens  n'aiment  les  dits  d^fendeurs  sous  huit  jours  de  la  signification  de  oejugc- 
ment  proo^er  avec  les  demandeurs  |i  U  vis^te  du  dit  moulifi  par  enoan  public 
vingt  quatre  heures  aprds  avis  donn^  k  la  porte  de  I'^lise  de  la  poroisse  de  la 
Pointe  Claire  apr^s  le  service  divin  du  matin,  un  jour  de  Dimandie,  et  qu'au 
refus  des  ^^fendeurs  de  tie  faire^il  y  soit  proo^dd  par  et  sous  Tantorit^  de  oette 
Cour  ainsi  qu'il  pourra  ci-aprds  §tre  ordonn^  par  la  saisie  dpi  dit  moulin  on  autre- 
ment  pour  du  produit  de  la  dite  vente  dans  I'un  ou  I'autre  oas  un  tiers  fitre  pay^ 
aux  dits  DemaAdeurs  et  les  deux  autres  tiers  aux  dits  ddfendenrs.  ^I^s  frioB  de 
la  dite  vente  devant  €tre  partag^  et  divisds  entre  les  d<^mandeurs  d'une  part  et 
les  dits  deux  d^fendeurs  chacun  pour  un  ti^rs. 

Et  quant  aux  frais  de  oette  aption  et  de  la  contestation  d'ioelle  les  dits  djSfen- 
deurg  y  sont  oondamn^s.  Jadgpent  for  Plaintiffs. 

BUanger  &  Detnoyers,  for  p\tiaiitb.  ' 

i<fe  7Vtu2e/,  for  defendants. . 


\ 


.\^^ 
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COURT  OP  .QUEEN'S  BENCH. 

MONTREAL,  9tii  MARCH,  1864. 

Coram  Duvac,  C.  J.,  Mbreditii,  J.,  Mondklbt,  A.  J.,  BADOLiiY,  A.  j. 

In  Appeal  from  the  Siiperior4Iaurt,  DiHtrict  of  Montreal. 

«ARAH  JOHI«S^Jf  BT  AL.,  ■  ' 

(J'laintffi  in  the  Court  below,) 

AND  ^  • 

JOSEPH  AROHAMB^LT, 

(Df/enilan1  in  the  Cowl  below,) 
RiapoNMirr. 


Street— PRoPB«Tr—Po88E89ioN, 


The!«ndorthe«ppeU«nt«  Iwd  been  bounded  In. rear  by  .  lane  known  fiBLohe  l.netromA.D.18» 

..111  .boutteu  J  o.r.  before  Ibe  inrtltution  of  the  prewnUcUon,  wtli  Ihodelfcud.nt.  wUo  owwSH 

,         .nd  on  the  op|.o.lt^  glde  of  tl.o  l.ne,  took  po.He«.lon  of  IhM  pwljof  the  lane  between  him  and 

the  avrear  of  Uie  tppellaiit*,  and  thereby  prevented  acceM,to^»ppellanU'  land  In'rearfro* 

the  lane.  , 

Held  In  appeal,  revewingtha  Judgment  oflh.  Court  below,  tllkt  the  Ian.  was  a  pnbllo  .treet  and 
rpSt*"*      '  '  *^'""'  "•"^"f  "'"W-WUonof  the  land  by  tlK.a../«rofth«» 

That  '"the  "Me  of  the  mpondent.  bin  property  was  butted  »nd  bounded  In  fh)nt  J  part  by  th» 
jald  .^t.  and  did  not  extend  beyond  or  into  or  upon  the  Mid  .truet  ;  and  tllt  he  iZ  nn! 
^I^in  r  ml  n*""'™!;' """  """"ff"^  »'  "y  •"«  •PPellants  without  rlght^ti.le  by  hin» 

That  l,be  reipondent«  had  a  right  of  aolion  «>  have  the  obxtruetloni  removed.       \ 

The  pl;iintiff.,  Surah  Johnson  and  Williani  Busby  Lanibe,  rcppoctivoly  the^ 
widow'and  heir-at-law-of  the  eaid  James  Henry  Lan.be,  appealed  against  thedis- 
miBBHl  oj  the  action  which  they  had  .brought  against  the  defendant. 
The  lollowinjr  vuH  the  judgment  complained  qI"; 


The  30th  December,  J  861. 

Present :— The  Honorable  Mr.  Justice  Smith. 

^     "  The  Court,  having  heard  the  parties  by  their  Counsel  upon  the  merits  Jf  this  cause  ^ 

exam.ned  the  proceedings,  proof  of  record,  an(i  dehberated,  considering  that  the  i^' 

•     :g»'-;f ,  -e/'ledto-tablish  b,  legal  and  lufficieat  ,,vidcnCe  the  e' i  il  of  "»' 

t.  te  ,D  the  i^a.nt.ff*,  by  reason  of  vrbich   the  said  plaintiffs  can  claim  any  W^ht  or 

mie  f  use  the  street  called   the  'Rue  Blache,'  or  to  deriand   the  demolilfon  V  tSe 

"And  further -considering   that  the   said   platatiffs   havetf  failed    to  shew   by   le«l 

eTtdencet  atthe  .aid  «Rue  Blache'  is  a  public  street  or  highway  destin  I.o  theW 

"of  the  public  by   reason  of  which  and  by  law   said  j,I.inUffs  can  claim  the  riZ 

Srti     *;'f'"^«!°':!^"'"«  '"^  "'"»™'  ofthe  f,nceand  buiId."nrcompla"ni 

of  by  the  sa.d  plamffli,.  and  have  failed  to  show  any  right  in  Uw  ^y  rewoHf  wwS 

'Mhe  said  pla.ntiffi,  can  m.,|ntaln  the  conclusions  of  nheir  said  action  tte  Court  doth 

_.,  dismiss  the  said  action  with  coaU  di»traiU  In  'fator  of  Meiieu«  IWi„„    n    -^       * 

.     SenecHl,  the  attorneys  of  the  said  defendant."      "^"  **^  *"'<»«'°.'»  Ponon,  Donon  .n«   > 

lRS'^K''i"'"**"i.f  T  •".P^i'""*^'  **'  ""*  ''••*  ""  "  "K^  the  17th  October,    ' 
1384,  thp  Honorable  Lotifa  Gugy.  Esquirl,  Sheriff  of  the  iTistrict  of  Itfonfr^nr 

;  S^nied,  Jiuqrained,  sold  ftud  Woveyedio  the  said  late  Jamea  Henry  Laibe  hi. 


-^'«::. 


Dta—Voi,.  8. 


^  -j.^J* 


•  ■  ■•    ■  ■'  - . 
V 


^:'— 
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JohB««.t.i^hcir8  and  assign*,  "a  ccrtiin  lot  of  ground  and  frenu«»  aituato  in  th©  St 
AreliMBbMtt.  "  Anfoino  suburbs  of  tho  city  of  MoutreaF,  oontuining  eighty  foet,  French  moasuro] 
"  in  front,  more  or  le*,  bj  180  feet,  same  lufsjisuro,  more  6r  less,  in  depth;  with 
"  u  8tonp  liouso  and  other  buildings  thereon  erected,  bounded  In"  froijt  by  t^e 
"  main  street  of  the  said  suburbs,  in  roar  p.irtly  by  a  projected  itroot  and  partly 
"  by  Pierre  [Icrvicuj,  Enquire,  and  on  one  side  to  the  northcpst  by  tho  said 
'•  Pierre  llcrvieux,  uoJ  on  the  other  sido  by  Antoinc  Larooquo  or  rcprese* 
.,    "tafives.  ,  •  .. 

^  ."  That  under  and  by  virtue^ of  tlio  fongoinj,'  deed  of*  sulo  tho  said  Jam^s 

,    "  Henry  LiimbuWonnio  entitled  to  and  entered  into  possession  of  ^ii  house 

"  and  prediiHCs,  an^  a  right  of  passage  unto,  into,  over,  through  apd.upon  a 

:       "  certain  lane,  street,  or  passage  ^t  the  rear  thereof,  leading  from  the  said  house 

;•  "  and  premises  into  Mountiin  street  in  tho  city  of  Montreal,  and  so'continucd 

"  until  the  time  of  his  death,  &o. 

"  That  on  the  1 7th  day  of  October,  1 834,  and  ft>r  thirty  years  previously  thereto,  * 
"  the  siiid  street,  lane,  or  pass'ago  was  and  stilj  is  opening  into  Mountain  street^ 
,      .  "  and  extending  frAm  Mountain  strccl  to  the  property  of  the  said  Pierre  Hor- 

"  vieux,  which  «trcj!t,  liinc,  or  passage  formed  from  time  innnomorial,  in  part  the 
"rear  boundary  of  the  property  of  thesuid  plaintiffs,  and  hus  been  from  liinov 
"immemorial  in.use  by  the  proprietors  of  the  sever^j  lots  abutting  on  the  said 
"  fctrcet,  lane,  or  passage,  and  the  public  yonerally,  I      ;' 

.  V  "  That  the  said  .gtrcet,  lane,  or  passage  wa^  intended  to  bo  oootinijed^to  IJis-  • 
"  ii«m  strcot  running  parallel  to  Mountain  street,  but  had  remained- ubopengd 
"furt^th';m  the  projfcrty6f  the ^id  Pierre  Hervieiix.  That  tlu  re  was,  on 
"the  17th  October,  1834,  and  lof  thirty.years  previously,  and  is,  a  gateway 
«'  opcniii-  from  the  plaintiffs'  nj^mfsca  into  the  said  street,  lane,  or  pa'ssage, 
"  which  wiis  used  by  the  said  Jlrnics  Henry  Lambe  in  his  lifetime,  aJd  after  his 
"death  i.y  the  plaintiffs  as  a  passage  fronythe  premises  of  M>e  said  plaintiffs, 
"  into,  through,  over*  and  upon  tho  said  street,  lane,  or  passage  M  Mountain 
."  street  aforesaid,  and  from  theneo  back  again  into,  thfough,  oveil  and  upon 
"  the  said  Street,  lane,  or  passage  to  the  premises  of  tho  said  plaintfffs.  That 
"  the  said,  street,  lane,  or  passage  was^^from  time  immemorial  until  the  illegal 
"  interrupt  i6n  and  pocupatioa  of  the  same  by  the  deTendant  for  his  Lrivate  use 
"freely  used  and  etyjoyed  as  of  right  by  tho  said  James  Henry  LahiL,  and  the 
"  se,veri|l  prgprtetors  of  lots  abutting  on  the  said  street,  lone,  or  passage,  and  the 
"  pubKi  generally.  That  in  or  about  the  month  of  March,  1862,  the  said 
"defenatant  illegally .  erected,  orcau^d  to  be  erected,  across  the  Lid  lane;  or 
"street,  i^  wooden  picketr fence,  together  with  pertain  wooden  buildings,  work-  ' 
"shops  and, tenements,  aqd  planted  «^ithin  the  said  enclosure  trcca  and  shrubs, 
'^hereby  barring  the  said  street,  lane,  or  passage,  and  occupying  thelsamc  to  the 
"/injury  of  the  said  Jilmcs  Henry  Lambe  and  tho  plaintiffs,  on^  therjjbjArevcnt- 
«f  ing  all  access  to  and  egress  from  the  property  of  the  «aid  jimM  Henry } 
J  Lambe  and  the  plaintiffs  throi^h  the,  said  street,  lane,  ok  passage  to  j^onntttn 
f  street  or  elsewhere,  toihe  great  injury  of  the  said  James  Henry  Lambe  tmd 
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priv<5  of  date  l.f  April,  1852,  botwooh  tlwiiald  Junes  H.nry   Larnbo    aod  the  •'•^■^.•»  •'•• 


defendant,  whorobjr  tlio  dcfe..d«ut  admitted  to  t|.o  said  J  .inon  llonry  Lambo  the 

r|glit8.of  the  latter  in  thesuid  lunoor  street,  us  montioiiod  abuve^  and  promiaed 

to  remove  the  ob«truetious  pluood  there  by  him,  on  demand. 

,        AlIoRMtion  pf  the  iimicins  of  the  will  of  the  late  James  IIonr^Tiambe  (4th 

Novoniber,  1848),  whereby  ho  deviicd  to  t^o  plaintiff,  Sarah  Johnson,  tho  onioy- 

WM.t,  during  hor  life,  of 'tho  objjvo  lot  ofland  and  its  right,  and  appui-tcnanoe!., 

and  after  hor^leath  to  his  .on,/tho  plaintiff,  William  Busby  L-,mbc,  or  represbn- 

tativcB  in  perpetuity,  ,  >  v  "^ 

"That  on    the  2(irh  Fol.ruury,  1854,  tlie'-said  James  llc,,ry  Lnu.be  died 

without  having  altered  his  will,   and  tlie  plaintiffs  aeccp.ad  the  boquesta  to' 

"  them  inudu.  -•  i  . , ^_    _* :       . 

^    "That  the  said  James  H.ary  Lambe  in  his  lifetime,  and  after  his  death  the 
•  said  plainOff.,  before  and  utihotimo  of  tho  committing  of  tho  grievances  by/ 
„  ^''^^ft'nd'int  hereinafter  motioned,  was  and^cre  and  fn.m  thence  hither^ 
^  hath  and  have  been,   and  tKe  plaintifls  still  are  lawfully  possessed  of  tho  said 
.    house  and  prcn.i^es,  hcreinbelbro  mentioned,  with  ihc  npp<Jrten:*ncc«,  and  by 
reason  thereof  and  of  tho  premises  the  said  James  ilefir/ Latpbo  during  his 
ifc,  and  after  his  deutl^hc  .plaintiffs  during  all  the  time  afo*Uid,  otiL-ht  to 
.  have  had,  and  the  plaintiffs  still  of  right  ought  to  have,'a  certain  way  from  tho 
,'  said  house  and  premi8,Mupt„,  into,  thrbugb,  over,  and  along^the  said  certain 
'  lane,  street  or  passage,  ITwit,  that,  certain  lane  at  the  rear  of  the  said  house 
and  premises,  and  from  thence  unto  and  into  a  certain  coimon  or  publio 
"highway  called  Mountain  street,  in  the  said  city  of  Montreal,  and  so  from 
thence  back  again  from  the  said  street  o.lled  Mountjiin  street,  unto,  into 
«  through  and  along  the  said  lane,  .>treot,  or  passage  unto  and   into  tho  said 
house  and  premises  respectively,  so  in  the  possession  of  the  said  James  Henry 
Lambe  durmg  his  life,  and  aflew  his  death  and  now'  in  possession  of  plaintiffs 
^  for  themselves  and  their  servants  on  foot,"  and  with  horses,  .carts,  waggons  and 
^   other  carriages^tpgo.  return,  pass  and  repass  every  year,  and  at  all  times  of 
the  year,,  at  their  free-will  and  pleasure  to  tlw  said  house  and  premises  with 
the    appurtenances  of  the  plaintiffs   belonging   and   appertaining;  ydt  the 
^^  defendant  well  knowing  the  premises,  but  intending  to  injure  the  plaintiffi,  in 
that  i)oh4lf,  and  tp  deprive  them  of  the  use  and  benefit  of  their  said  wSy 
whilst  the  siid  James  Henry  Lambe  in  his  lifetime,  and  after  his  death  the 
«  T    ^c'T^  '""'  **  ""^'"^  '*"'^  posses.sed,  as  aforesaid,  to >il,  on  the  ITth 
d87  of  April,  one  thowand  eight  hundred  and  fifty-two,  and  on  divers  otber 
days  and  times,  between  that  day  and  the  commencement  of  thia'suit,  wronir. 
^^  fully  and  unjij^tly  placed  and  erected  an  open  raH  fence  across  the  said  street, 
lane,  or  jassafee  so  opening  into  Mountain  street,  and   also  erected  oertai, 
^^  other  buUdinga  thereon,  and  planted  tit«a  and  shrub?  thereon,  a'iid  th9t  th 
Mid  fence  stretches  across  the  aiMd  lane  parallel  to  and  on  a  lino  with  jMountai 
street  Iropi  tho  property^  of  the  said  plaintiff,  to  the  property  of  tho  sai, 
"  defendant,  and  oroctml  ^'  •        ■  -  ^    *^     ^  i 
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utber  prjiuisaa  thoroon,  aad4hoso-wtongA%-kepVa 


continued  the  said  fence  and  premises,  trees  and  shrubs,  in  the  same  way  u 
aforesaid  for*  long  time,  to  wit,  from  thenceforth,  hitherto,  and  thereby 
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arinsr  ull  the  limo  aforonnid  tlio  Riiid  wny  wdr  and  in  ffrontli. .obstructed  nnd 

stopped  up ;  and  tlio  Hiiid  Janica  Ilonry  Lumbc  in  liin-lifc^mo  and  after  lii» 
"  deiith  fho  pliiintiffH  could  not  nor  ciin  tlu-y,  tlio  Huffd  plaiiKiffH,  enjoy  the  nunio 
"  iind  the  said  Janien  Henry  Lumbo  durini^  Iijh  liretimo  wU  iind  the  piuintiffii 
"  Hinco  Ilia  dculli  were  and  arc  deprived  of  the  u!-e  and  benefit  tlicrof,  to  tlie 
"Maninj,'o  of  tho  phintiffs  of  .sixty  pounds  currency,  and  tl/o  pluiutiffH  aay  that 
._*1^'V°."?'**  '?°'Vn'3'tnl  proniisod  to  remove  the  eaid  obatruotioL,  fencea,  and  other 
•  buildtogfl,  treoo  and  Hhrub.s  whenever  iherounto  requested.  -   . 

"  Thot  on  the  second  day  of  Junujiry,  one  thouwmd  ei^ht  hundred  and  sijsty 
"  and  on  divers  other  days  and  times,  the  said  plaintiffa  r«iquired  the  said  dofcn- 
'*  dant  to  remove  the  said  obstructions,  fonop,  and  otiior  buildihgH,  Irtea  and 
"  ahrubs  hereinbefore  mentioned;  but  the  miid  defbnduut,  not  ro^ardin^  his 
"  proDiiscs,  hath  wholly  nej;Icotod  and  rofti»od,  and  still^oth  neglect  and  refuse 
"  to  remove  the  same.  / 

"  Wherefore  the  plaintiffk  bring  suit,  and  pray  thAt  the  defendant  may  be 
''  flummoned  to  bo  and  appear  before  this  Honorable  ^ourt  to  Jibswor  the  preio- 
*  ises,  and  that  for  the  causes  uiorosaid  ho  may  bo  ajliudged,  and  condemned  to 
"  remove  the  said  fcnco  and  other  premises  and  troes  and  shrubs  within  such 
"  delay  as  this  Honorable  Court  shall  order,  and  riistoro  to  the  plain tiflf^  their 
"  said  right-s  of  w  ly  into,  throujrh,  oyer,  und  upon/the  said  street,  lane  or  pas- 
"  sage,  from  the  said  house  and  premises  to  the  haid  street  called  Mountain 
"  street,  and  from  thence  buck  agoin  into,  throubli,  over  und  upon  the  said 
"  street,  lane,  or  passage  to  the  8;iid- house  and  riremises  of  the  plaintiffs,  and 
"  that  the  said  defendant  may  bo  adjudged  and  cohdomned  to  pay  and  satisfy  to. 
"  the  plaintiffs  the  said  sum  of  sixty  pounds  with  interest  thereon  from  service 
«'  of  process  in  tliid  cause,  and  oo.-ts  of  suit."  * 

The  defendant  met  the  action  and  dnnnndi  of  the  plaintiffs  by  an  express 
denial  of  all  the  allegations  of  their  dcclarationJand  ho  further  la  verrcd  that  the 
lane  or  passage  mentioned  in  their  declaration  As  opening  upon  Mountain  street 
was  a  private  lane  for  tlio  use  of  the  adjoining  iJjroprictorH,  that  the  said  lane  had 
never  been  cstubHshcd  or  acknowledged  as  a  r/ublic  street  or  road  by  any  oprepe- 
tcnt  authority  ;  that  said  lane  bounded  the  land  occupied  by  the  dofendaqt,  and 
was  never  opened  further,  and  that  the  defendant  occupied  and  pc^ssossed  the 
land  in  question  for  more  than  ten  years  nbblicly,  and  without  any;  trouble  as 
proprietor,  and  had  there  erected  buildings  vabich  existed  for  many  years,  &o.,  &o. 

Jhe  plaintiffs  fyled  three  answers  to  th<i  defendant's  plea.  By  a  first  answer 

-they  alleged,  among  other  things,  that  the/said  street  or  lane  had  beon  from  time 

immetnbrittl  and  then  was  a  public  street/ lane,  or  way,  and  that  the  defendant 

had  wrongfully  and  tortiously  usurped  the  possession  thereof,  and  was  then  a 

trespasser.'  .  / 

By  a  sc9ond  answer  the  plaintiffs  aveired  '-  that  the  said  lane  or  street  igoi  a 
"  public  lane  or  street  commonly  oalled/and  l^own  by  the  name  of  Blaohe  street, 
"  set  apart  to  and  consecratod  as  such/  by  public  use  and  immemorial  usage  as 
"  such ;  that  the  defendant  was  estopped  from  maintaining  that  the  said  iane  or 


"street  was  aprivbte  way,  as  leHaWly  pretended,  ioasmuoli  aa  by  the  oicte  or 
"  deed  whereby  he  acquired  the  lot  ^f  land  belonging  to  the  said  defendaat  and 
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"i.buttin«  on  the  «!^d  ,^ne  whorcon  ho  haa  umirpod  a»  aforciial.l,  from  ono  Dame  JohiiMB  •!  ti. 
"Mario  Jeanne  Hfvi*ui,  re,ldi„g  i„  the  oily  of  Montrcol,  .ifo  of  Robert  0;  AwhtSUit 

"Wig,  BMquiro,  r^ing  at  the  romo  place,  thereto  present  ond  duly  iTuthorlaod 
"^"Jl°  "^'^^l*'"^*"'  »•»*•  P»"««*  before  Montreuil  and  colleague,.  nWarlei 
"p^Wfa  nn  the '^ih  July.  1844,  at  Montreal  afonvHtid,  the  iiaid  lot  of  Und   ia 
'Ml^r6iWd^Heri|)ed  |M  bounded  in  front  'par  la  ^ue  Blaehe,'  to  wit,  by  the 
"said  lahe  or  i«trp«i  as  would  more  fully  appbar  on  reference  to  an  authentic   — 
"  copy  of  Mid  arte,  or  deed  of  purelmMo  produced  with  Mi>J  answer  of  the  plain- 
"  tiffs;  that  tiMjreover  the  suid  str(*t  or  lane  was  in  fact  a  public  stHict  or  lane 
''  on  and  over  Which  the  pluintiffn  had  a  right  of  passage  at  all  dues,  and  the 
"citiiens  ond  J)ublic  had  had  and  enjoyed, the  name  as  a  public  street  or         ^^'■'' 
"  passnge  from  time  immcmoriul ;  and  the  plaintiff  *fa6o«rftt»Mllcged  that  in 
"  the  year  1801,  and  long  prior  thereto,  the  said  laiie  was  a  public,  street  oi" 
''  lane,  and  had^ever  since  continued  to  be  such,  and  then  was  a  public  street  or 
"lane notwithstanding  the  usurpation  ^thewsof  by  the  defendant f  that  in  fuot 
"  on  the  ninp  or  plun  of  the  city  of  Montreal,  which  was  made  inl^nforraity  - 
"  with  the  statute  in  that  behalf,  intituled  an  act  to  amend  an  act  passed  in  the 
"36th  year  of  the  reign  of  Hts  Majesty  George  III,   intituled  an  apt  for         J 
"  Making,  Ropairing,  and  Altering  the  Highways  and  Bridges  within  this  Pro- 
"  vince,  ^nd  for  other  Purposes,  and  passed  in  the  39th  year  of  the  reign  of  His 
"  Majesty  George  III.,  by  Louis  Chartrand,  Inspceteur  des  Chemins  of  the  said 
"  city,  and  now  of  record  ;   the  said  lane  or  strtsetls  therein  laid  down  as  being 
^'then  a  ppblic  lane  or  street  by  the  name  of  the  •  Rue  Blaehe,'  and  that  by 
"  reason    thereof  the  defendan^and  all  persons  whatsoever  had  knowledge  that 
"  th|  said  Innc  or  street  was  and  is  a  public  street,  and  were  and  are  bound 
"  thereby,  and  that  the  said  public  street  hath  C^er  since  continued  to  be  and 
"was  in  the  year  1801,  nnd  long  prior  fhereto,  and  now  is  a  public  street,  not-  " 

|'with8tandi%  the  preUndod  possension  and  the  said  usurpation  by  the  defen- 

The  appellants  adduced  evidence  of  vurious  kinds  in  support  of  their  demand 
—plans  of  the  city,  title  deeds,  and  testimony  of  witnesses.  Two  plans  of  the 
«ity  are  extant,  formiog  port  of  the  archives  of  the  city,  the  one  of  date  1801, 

made  by  Louis  Chartrnnd,  under  authority  of  39  George  III.,  cap  6   §§  26* 
27,  Rev.  Stat.  L.  0.,  p.  361,  the  other  made  in  1825,  and  both  of  these  plana       ~ 
exhibit  the  lane  or  passage  in  dispute,    Blaehe  IWne,  oa  bounding  the  property  of 
the  appellants  in  rear,     f  *^    T 

Two  title  deeds  were  also  produced  by  the  appellants.  The  first  of  these  titles 
was  the  title  d^ed  of  the  property  of  the  appellants  given  by  the  Sheriff  to  their 
auteur,  Jatnea  Henry  Lambe,  in  1834,  according  to  which  the  property  was 
toonded  in  rear  by  a  projected  street,  meaning  «  Blaehe  lane.' '  The  second  of 
these  titlea  was  the  deed  by  wMoh  the  defendant  acquii»d  bis  lAnd  from  Damo  7^         ^ 

Mary  Ann  Greig  n<e  Hervieux,  aoc^rduig  to  which  his  land  was  boUded  in  front 
by  "  La  Hue  Blaehe." .     "  '^>—' 

Btnri  ff/ac&a,  M4M  man  pf,  rialy  eight,  had  *  Jhtiuct-nwDtteotten  6f  the 
Rue  Blaehe  since  A.l>.  1816,  from  which  time  he  knew  that  the  propertV  of  the 
•ppellants  was  bounded  in  rear  by  «•  Rue  Blaehe,-  »d  had  an  outlet  upon  the 
•twot,  till  a  few  years  ago^  when  the  defendant  blocked  it  up. 
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^ONncMT,  J.— (Giring  tho  juilKmont  of  the  Court  of  Appealii.)  II  mo  puruii 
qu'«n  I'abiwnoe  do  Utro  ou  torntin  (lino  UIjoIk)  en  quo)«tiun,il  no  poulAtro  re- 
gards coinmountorrain  priviSou  ((orlioulior.  Ill'unt  quooo  torruin  iiit  unoinoidro 
<|uoloonqu«,  il  n'wt  ot  no  pout  «tro  urophibio.  Jo  orolii  dono  qu'il  app  irtiont  4  la 
viilo,  oar  In  ootirto  poniKSflHion  du  dAfondtur  n'o  pu  dvidommoiit,  liii  fuiro  oequ jrir 
nucun  droit,  t\  cor,  d^ard.  D'aiil.urn,  daim  l.'»  titro*,  ot  d'uprdu  co  que  dit  lo 
dtffondour  lui-uiAnio,  cot  owpaoo  do  torruin  a  6td  oonuuct  rooonnu  oninin<)  "  Rue 
Bincho"  ou  '  Hlnolio  Lnno.'  L'oiiROinblo  do  In  prouvo  don  domnndourn,  dtablit 
le  fuit  BMoi  cinirciuont,  pour  jiiHtifior,  U  conoluHJonJ  quo  oo  torruin  n'on  OHt  pan 

,  «»  pttrtioulicr.  Dans  oo  oua  14,  ot  vu  I'u-tnjto  qu'on  en  fi-nait  pour  wrtlr,  avtnt 
que  le  ddlbu dour  <>Qt  bdti  U,  ot  obHtrud  ut  la  nortio  ot  lo  paNinxe  do  lA  i  la  rue 
La  Montoji^no,  jo  nuis  dipontf  4diro  quo  lox  domandcura  sonton  droit  do  ae  plain- 
dre  do8  b&tiwwsqu'y  n  drijj6os  lo  ddfundour  ot  d'oii  Abtcnir  la  dixpnrution.  Bref, 
je  aula  d'avia  quo  lojuKoiiicntdo  la  oour  do  proniidre  inatino^  doit  fitro  ronv^rrd, 
le  jugement  do  ootto  ouur  dovant  Atro  oolui  qui  auruit  dQ  fitre  rendu,  dovrait  6tre 
bien  motiv^^,  ot  ordonner  III  demolition,  cto., 

The  judgment  in  appeal  woH  recorded  aafolh)WH:  /    • 

The  Court,  &o  ♦  ♦  *  ♦  oonaidorinK  that  the  said  street  or  lane  oalled 
Rue  Blache,  montionod  and  doHoribed  in  tho  declaration  nnd  picudinga  in  thia 
oauae  filed,  was  a  public  street  and  thorou^hfuro  on,  and  for  long  prcvioUa,  to 
the  Bovcntocnth  day  of  Ootobrfr,  ono  thourand  eight  hundred  and  tbirty  four, 
date  of  the  title  of  ocquiMition  by  tho  anid  latu  Jamca  Flenry  Lambo,  of'hia  houao 
and  premises  in  tho  aaid  declaration  mentioned  and  therein  described  as  butted 
and  bounded  by  the  auid  street,  ond  was  uaed  by  him,  tho  aaid  James  Henry 
Lambe,  as  such  pubKc  street  and  thoroi^hfaro,  and-^  his  representatives,  tho: 
aaid  appellants,  plaintiffs  aforesaid,  possessors  nrtd  proprietors  of  tho  aaid  houso 
and  premises,  until  tho  ercotinji  of  the  obstructions  on  tho  said  street  or  thorough- 
fare by  the  said  rospondoiit,  defendant  in  tho  Court  bolow,  complained  of  by  the 
aaid  ap^illnnls :  considering  that  in  the  title  of  the  said  rctpondent,  produced 
and  filed  in  this  cause,  his  property  theicin  mo»tionod  aoquireil  by  him  there|^y 
«««  butted  and  bounded  in  front  in  part  by  the  said  street,  and  did  not  extend 

,  beyond,  or  into,  or  upon  tho  said  street :  considering,  that  the  said  respondent 
huth  unlawfully  made  the  obstructions  aforesaid,  complained  of  afbrcsrid  ^;ainst 
him  by  the  suid  nppollnnta,  withont  right  or  title  by  him  so  to  do,  by  illegally 
erecting  across  the  said  street  a  wooden  fence  and  other  buildings  and  tenements 
upon  the  said  street,  and  by  planting  the  some  with  trecq  and  shrubs :  consider-  ' 
ing,  that  in  the  judgment  of  the  Superior  Court  sitting  at  Montreal  on  tho 
thirtieth  day  of  December,  one  jthousifnd  eight  hundred  and  sixty-one,  dismiss- 
ing the  action  of  the  sifid  appellants,  plaintift  oforesaid,  there  is  error,  doth ' 
reverse  and  act  aside  tho  said  judgment,  and  thia  Court  proceeding  to  render  the 
judgment  which  the  Court  4ielow  ought  to  have  rendered,  doth  maintain  the' 

T  mid  Mtion  of  thesaidappellanis,  plaintiffs  aforesaid,  and  doth  order  and  adjudge 

'  that  the  said  respondent  do,  within^,  .twenty  days  after  the  serviee  upon  him  of 
this  judgment,  remove  from  the  mid  street,  the  aaid  fence  and  other  buildiilga, 
and  the  8ai£  trow  qndahrofa,  and  reatore  to  the  aaid  nppellanfai,  pUintiffc 
aforesaid,  their  right  of  woy^to,  and  the  fiill  and  firee  use  of  the  said  street  or 
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ihorouKhfuro  from  thoi^  houM  and  prmi\mi  .f..r««,ld  Into,  throaKh,  owr  and 
upon  the  Mid  atroot  or  ll.orou«l.furo  ta  tho  wiid  «ro«t  oillcd  M«u..t«ln  atroot 
•nd  Iron,  iLonoe  back  aKoin  through  t|J«  uaid  ■(ro«t  and  Uioit,u«hfuro  to  tboir 
•..Id  house  nnd  prouiiMM ;  (ailing  whioh  removal  of  tho«.id  ob.truoliorfa  and  of  tha 
rcndcriog  %..d  roatoralic,  of  ihj-auid  riKhtaof  wny  and  uho  of  the  Huid  .treet. 
that  th«  ...id  fonco,  o.hor  buildi#R«,  .r«saand  ahrub*.  •.hall  .ad  uia;  bo  removed 
•a  aforonaid  by  tho  a.jd  .ippoll.nU,  pl<.i„tiir.  aforonaid.  at  tho  ooat  and  oipenaa 
of  tho  «.d  roHp,.ndont,  defendant  afbreaaid,  in  du.  cour.«  of  law,  di.mi«mnK  the 
<lemnnd  of  tho  aaiti  appellaritn  for  damogo.  by  il.«6i  olaimod  iu  and  by  tb«ir 
•aid  action,  tho  whole  with  oo*ta,  &o. 

ToH-ance  A  MorrU,  (omi^pilUnt,.        ^      '     .     ^   J-^Js-nont  roTonMnl. 

-itemn, />oWon  *  iVrtrfra/,  for  reapondent*.  — 

<r.  w.  T.) 

AUTHORITIES  OITED  BY  APPBLLANTS. 
•  I.  pLAHa. 

Aulhenlle  plant,  ihowiog  iiu  of  •treat,  render  adrer..  p«„e„ion  of  an,  portion  tharaof 
laoperaUfe.    Cunwson:  Actioni  PomciioI«.,  p.  a03,  n.  31. 

^  3.  Poiaifaio|. 

»,  n.  m,  p  234  J  n.  163.  p.'34l.    Marc.  16,  Pre.crip.ion,  pp.  63,  M.    Nout.  D.n   ta  Ohv 
iiln,  Tom.  4,  pp.  624-7,  %  HI.,  n.  8,  «  \.,^.  \,  3,  4.  - 

AcU  of  poifeMion  oomMned,  with  plane  and  litlea  recogni.lng  ati^et,  eeUbliih  in  tela, 
tence  aa  lucb  street.    Curaswn,  Id.,  p.  340,  n.  47.  *    .      '        "'•»  •"«y»- 

3.   PttlBUMPTIOMS. 

3,  p.^sTn^'eoT'""''"""  "'  '"°'**'"^  ^'"^  '"  "'•^-    ''~'«"»«'''  "•>  "»'"»•''»  P»Wlc,  To». 
FencinK  Jn  of  lou,  Mvlnc  stnet  out  of  bolinds,  Is  prasumptlon  or.nl.ienee  of  stnet. 
Proudbon,  Id,,  Tom.  3,  p.  43,  n.  333.    This  authority  applies  to  «•/.  iU  uc  ^ 


Jofeataa  eta 
VreiM«aaaii 


Are  property  of^iubllc. 


4.  Stbibts. 
Proudbon,  Id.,  Tom.  3,  p.  38,  n.  346.        .       " 

S.   PsSSCRtPTIDM. 

-.-.o  "  ^Jf  •  """'  '•'*"*■ ''"  '"'••  •'  '*"'»*••  •«""  ««npre<crlptlblas.    TropffiSSnPVel  1  d. 
n  34  cap.  3.    3.  Or.  Cont.,  pp.  498-»,  n.  13.    Oode  Ci.il.  O.n.d^  p.  177.    Do«aL  L   J/ 

Ati^rlTi^'^^f  '"f.f  ^  "^"''"  ■  ""•  •'^  P«««'Ption  to  land  in  tbirty  years.    I18<^ 

title  of  the  city  Is  made  out  apart  from  tbeprescriptioii.-  ^ 

.      •  6.  RiOBT  or  AorioR. 

asTn'S^TJSr  »*^*?"  ■u'*''''°*'"*'"'"*'^*'''''»''''P''^^^  Oww 

MSOB,  Id.,  p.  309."  Premiarllle,  pp.  160-1.     .  - 

j;;;'r^L^Mite!^o. '"'•""•' ""'""'•^ '''- '"■ ' »»-'•  »'•<'•' »»  '^'*- - 

.-    '  1.  DAMaaiB.  /         - 
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*MONTI(KA(i,  lir  MAI«D(I,  l(M4. 

"^umm    DUVAI,,  J.,    MrRRDITII,   J.,    MoNIH^l.tT,    J.,   ANII    IlAUULir,   J. 

In  ArnAk  VMOM  thi  HufwiuH  Uuvnt,  l)i*Tai«Y  ur  MohtmaIm 


UAMKL  llKltl{ICK, 


O-AnilKT  HIXBY, 


( tf^tniiunt  IN  «^  Court  Mow,) 
■    ^'  '  Uikpondht; 

■■LD  I— lal.  That  ■  Ml*  of  land  bjr  Rlvvn  ImundkrlM,  for  k  I^ihI  •■■■,  aUhDHuh  •  qnanllly  It  tlaUtd 
In  the  ilcarrl|illon,  U  a  (ali'  '■  ra  ft/iw  "  oifiirr  arfraiottiin,  ami  nut  by  mnuunnioni. 
-  luii.  Tlui  vundur  by  wall  •wl«>e»nv»y» all  til*  |>ri>i>vrl]r  wlUtIa  Ilia «|i««lfl)Ntl4nili*,aH4flanaotr»'  - 

olalm  any  pari  of  II,  undar  i>r<>t«iica  uf  (li«r«  being  •  aiiriilu*,  unlvaa  It  Mui  bmtn  obtalaad 
nrum  him  by  Ihr  triunt  of  lh<i  iHirclianar. 

trd.  la  auoli  a  oaa«  llin  law  glyga  llMiurplui  to  Ihavnnda*  Inlhl*  MapMldlflkring  Ihim  Ibar^Mt 
Sitpulttm,  which  lia*  nlablljDlxMl  *  naw  rule. 
'  4tk.  In* miiifliot ol  tlllri U-Iwmii  two  |iroprlol<inor<llilkr«nt  portion* ofa lolofland  dartvcd  ftaaa 
•  eomrooii  aMfmr,  thuunawliotriewhaiilihlallllato  llvoommnu  M)ur«<i,  parUoularly  whva 
it  app«-ani,  or  li  tu  bn  prfouniiMi  lie  wa«  lb«  Ant  purchawr,  will  hava  th«>  pn-A<r<>nca  orar  th« 
on«  who  only  ihowD  a  moro  n>o<Mit  liefd,  and  In  dalermlnlna  the  aontwt  lh«<|u<«llun  will 
ba  a*  irit  had  arlattn  bvlwawa  tlia  urlifloal  vvud(<a  and  IIm  urlRlnal  vandor,  bound  lo  aaka 
good  I  ha  drwrtpllon  by  whlcli  Imi  nold. 

6lh    ror  d«l4-rinlulng  Iho oslint  of  the  thing  aold  upeelllo  bouodarlaa  ara  to  b«  pntforrod  to  •■  ■ 
iudleallon  of  quantity. 

Aotion  CM  iMtrmtge.  I'luintiffallo^^iid  propriutoreliip,  by  dco<l  IVoni  A.  Floughton, 
dated  23rd  October,  lH5ft,  wbo  iiurchiiKud  ut  KheriflTH  aula,  IKth  August,  1B&5, 
purt  of  lot  No.  3,  on  a  plan  uf  division  of  John  lluitcr'n' catito,  alle..;in!{  that  de- 
fendant bad  bcoouie  proprietor  of  tlioland  to  the  KaMt,  by  deed  from  Juiuofl  Allan, 
of  17tb  Pubiunry,  184H,  bud  cnoroiichod  on  plaintiff  to  the  extpnt  of  tminty  aores, 
and  ihiit  u  bpundury  rr(|uirvd  to  bo  dclinud  butiroon  tho  pur(ie«>,  oonduding  for 
the  Hiitiie  to  be  iiicd  by  n  nworn  Kurvoyor,  with  £IB0  d  iiiiuf^OH  for  trcdpnHS. 

iVfciidunl  pUtiida  thut  tho  whole  of  lot  No.  3,  previous  to  the  3rd  Muroh,  ISIS, 
belonged  to  John  Kuiter,  who  on  tbut  diiy  Mild  uh  u  KpKH^itio  property  to 
O.  &  D.  Kruna  tbvt  portion  of  tho  bt  ailjoiniimplniotift'Mliind,  and  that  Kraat 
held  und  poHscnHcd  by  thu  doraription  jriven  in  thiH  deed,  uh  followM :     \ 

"  About  fifty  ucrea  of  land,  ^luuted  in  tho  wi^niory  of  8t.  Annand  ttforcnaid, 
*'  known  and  dictinguihhed  by  lot  No.  H ;  the  twid  fifty  ncrcH  or  tboreuliiiutH,  t» 
''extend  i'roiti  the  wcmI  bounditiy  line  ot  Maid  lot,  and  on  thu  whole  width  ^hereof, 
"  a^d  csKterly  to  thu  foot/6f  a  lodge  of  lodka  wbioli  runn  ncroit  tho  wiid  lo^  at  a 
"  i:erluin  diHtunr^  eio-urly  of  aeertuiu  brook  whieh  runH  uoiosh  naid  lot,  the^utb- 
"  easterly  boundary  of  which  purt  in  n  hcuilnck  tree,  which  atundfi  on  the  mutb- 
"  erly  boundnry  lino  thereof,  a»d  is  nmrkcd  G.  &  U!  K.,  1813,  with  nil  the  btaild- 
"ingM  ond  iniptoTOUientH  thereon,  und  «ithcr  the  appiirtenaiioeH  and  dcpendenpie* 
4/' whutfio<ivcr  thereunto  beltmging  or  in  nnywisu  appertaining.     ^  •       V^ 

r**^  Thut  bi-l\ig  inhcrit'd  by  MilcH  ICruos,  he,  on  the  24th  Junuary,  1846,aol(l1^ 
tho  same  dcseription  to  Jainoi  8.  Alleii,  who,  on  the  17th  Murch,  1848,  sold  1^ 
the  same  description  to  the  defendant,  who  by  hiuiHclfxtid  "  auteur$"  had  poasesal  %f 
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«»..inm  boun.lH  in..niif>n«,|  i,.  hU  d«fl.|,  „„«  of  whioh,  Uio  lotlg^  of  roflk»,  Mp«ralo.l 
111-  lun<i  fro.n  iho  pl«iiitir«,-tliut  thc<  bmok  running  noroM  lh«  lot  oiuU.ri>  of 
tliU  b<.un<i..r7  mJ  »ho  homhwk  tn-o  .till  .ub^iHt^J,  to  nuirk  ll.«  li...iu  n.  wl.on 
flrit  d«oded,  ot  wlii«li  limo  tlie  Innd  wna  of  littlo  faluo  MoordinK  U)  nuporfluial 
•r«o,-tl.at  J<»lin  Kuit.>r  ImH  not  diiip<Mo.i  «f  tho  refrTiindor  of  Iho  lot  until  loog 
aftor  the  Krunn  purolnmrd,  nnd  li«  man  bound  flnit  to  nmkc  good  llu,  duiwrlption 
by  which  ho  lold  to  them,— tl,«t  thod.fcmdnnt  had  n..t  ononwolied,  but  plaialiff 
hud  dorM  m.  l)«f,,iid,int  oonoludud  Jbr  a  boundur;  noeordinK  to  hi«  liilos,  ud 
^^xmmm  to  bo  dufimtd  alonn  tlio  foot  .if  tliu  l.tdt^oof  rook*. 

'I'ho  tiiloN  cilod  in  tho  ploadint^R  wire  ull  produced,  and  the  plalntllT  fylod  a 
plan  purporlinK  to  bo  inido  by  A.».«  i..y,  nurvoyor,  Hh.irinK  tl^«  «"Uir«  lot  No. 
8.  M  falling  to  John  Kullor,  in  the  divixiqn  of  n  con!»idornbl<j,bl>(:k.    1 1 

The  dcunpiion  in  the  plnintirn  and  Ilought.Mi'ii  d<edii  wniM follofii  ^ 

,7*-^  '"' '''^'''"'' "''""'' '"  '''* ■"'''"'<"> "•''*'•  Arninnd,  in  the dlMtriot of  Monipoal, 
*  being  pvt  of  lot  No.  :j,  on  »  plan  of  diviMJon  of  the  bind  of  the  lute  John  Ruiter 
"mnong  ihu  hoirn  of  \m  opfito,  the  Mid  plun  tn.ide  by  Amoi.  Lny,  Hurveyor, 
1^  und  dated  tho  (Uh  d.iy  of  Dcoomber,  1800,  oontuininK  ninety  neroa  in  superfiuiea, 
"  more  or  leaii ;  bounded  to  tho  Houth  by  tho  provinoo  lino,  to  tho  wont  by  tho  re- 
"  maining  part  of  wiid  lot  No.  3,  ownod  by  Milcn  Kron»,  to  tho  north  by  MHos 
"  Krana  and  Junios  Allun,  and  to  the  oaat  by  lot  No.  4,  on  tlic  said  pirfn  without 
"itny  buildinRH  thereon  erected."  ) 

Considerablp  evidonco  wim  uddiioed  on  both  nidos  to  ahow  acta  of  poaaoaaion' 
Immodiately  wfat  of  tlio  ledge  of  rnekM  and  the  brook,  but  the  land  being  wll^ 
it  wiia  Bomowhat  confliclin;;  n»  to  the  ropjt.  ' 

«  The  pl«i«tiff  eontcn.lod  for  n  himMry  8t«rtin;<  from  the  homlojk  two,  and 
running  at  light  unglon  uorow  the  lot,  puridlel  to  hia  eaatem  boundary.  The 
defendnnt  oonlcndod  tliU,8uoh  a  boiwdory  would  bo  contradictory  of  the  toruM 
of  hia  title,  that  among  other  Uiinga  m  would  bo  wholly  woaterit  instead  of  oaaU'rlj 
of  the  brook  momionod  in  \m  title,  and  that  it  aliould  be  runfVoni  Uu  hentook 
tree  along  tho  foot  of  tlio  licdgo  of  rocks. 

Tho  Superior  Clourt,  Mr.  Justice  Smith,  ,prc«idin{i,  on  the^Tth  M«y,  18(52, 
ordered  a  aurvcyor  t<.  draw  tho  b.,und«i-y  lino  according  to  dcfcpdhnt'a  title| 
along  the  foot  of  the  letlgo  of  rooks  us  loliows  : 

^    "That  the  said  surveyor  shall  more  port ieularly  cat iiblish  and  rnn  •  line  of 
"  diviaion  between  the  properties  of  tho  auid  partiojt  adjoining  and  adjacent  to  tho 
"  l^dgo  of  rocks  referred  to  in  tho  declaration  and  ploirdin^'s  in  thix  cause,  nnd 
"  ulonij  the  b lae  ofiii I  lodgo,  and shiirifix  in  1  dotenuino  tho  sard  |iri« ))3  proper 
"  nictca  and  bounds."  --  '  '  •  ^ 

An  I  David  V.ughfin,  aurvcyor,  having  mido  ■»  report  of  a  stirvoy  along  the 
foot  of  the  lodge  of  rocks,  showing,  among  other  things,  that  the  larger  portion  of 
the  lot  th jreby  fell  to  Sixby,  and  tho  ^ndlor  to  Horriok  ;  it  was  by  the  final 
judgment  rendered  by  Mr.  Justice  Monk  on  tho  3  Ut  October,  1862,  hoihologated, 
and  judgment  rendered  establishing  the  line  so  run  along  the  base  of  the  ledge « 
of  rocka  diagonally  across  the  lot  at  u  distance  easterly  of  the  brook,  beginning 
**  ^'"^ '■g'o'oq't  tfc*  ""Tked  D.  A  Q.  K.  on  the  proviiwe  line,  and  terminating og 
*l»<j  uuiiheiu  buuiidurjf  if sr  a  iiMaiti  oftllottthe  ttook  ^mr,  aathe  bot^ndar^iiin 
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Bepnratins;  tho  portions  of  HaiJ  lot  No.  3  belonging  to  plaintiff  and  defendant 
respectively^ 

The  phiintiff  nppeal«;d  from  the  judguunts  of  tlio  Superior  Comt,  wliiqh  were 
flon6rni«dbxtliojii'li;inoiitor  the  0 »urt  of  Appouls,  Mr.  JuHtioo  Mondolotdis- 
scntingi 

BAnatfey,  J.,  in  tendering  the  judgment  in  nppiial,  said:  Sfc 

this  is  an  action  of  l/ormigp,  vvhicli  the  plainiiff  had  the  riglit  to  ini^titHle 
against  the  defendant  for  tlie  sotiIi>mcnt  of  a  divi.-»ioii  lino  to  bo  run  and  defined 
by  a  legiil  survey  between  the  adjoining  propcttios. 

Thfl  evidence  in  the  case  shows  that  unsuccessful  attempts  were  made  by  both 
parties  to  estabiish  the  line,  both  adiuittfhgtho  poulh-c.ist  point  of  departure  to  bo 
the  hemlock  tree  mi.rlicd  G.,&  D.  K.,  ISl^^Wt  differing  as  to  its  north  direction ; ' 
the  plaintiff  requiring  it  to  be  prolonged  pkflillel  with  the  external  West  boundary 
of  lot  No.  3,  as  shewn  on  Lay's  map;  the  defendant  requiring  it  to  lf6  run  along 
a  ledge  of  rocks  d<%cribed  in  his  titles  and  extending  obliquely  across  the  lot. 

The  contcsfcjtion  thus  bccunic  petitory,  and  a  reference  to  the  titles  of  the  re- 
spcctiye  parlies,  and  to  their  legal  riglits  of  property  in  relation  to  their  rospoo- 
tive  poi-tions  of  tho  lot,  must  be  hat),  to  rolve  the  difficulty. 

It  mu&t  be  observed  in  limine  that  these  portions  formed  together  one  lot,  the 
property  of  Captain  Jolin  Kuitcr,  and  knovn'iis  lot  No.  3,  shown  on  suid  map, 
drawn  for  the  purpose  of  the  partition  of  thij,  real  estate  of  the  previous  John 
Euiter'iimongst  his  heirs,  of  jvbom  the  said  Captain  John  Buiter  was  one,  and 
^ho  by  the  effect  of  the  partition  beOameHhe  owner  of  tho  entire  lot  No.  3,  and 
cf  tho  adjoining  lot  No.  4,  os  shown  on  the  said  inap. 

^  This  map.  plaintirs  exhibit  No.  4,  Record  No.  6,  shows  the  lot  No.  3  to  be  an 
oiling  bounded  on  the  west  by  a  straight  lino  running  north  and  south,  on  the 
BOiiMi  by  tho  pravince  line,  on  the  east  by  tho  lot  No.  4,  and  on  the  north  by  lot 
No.:2.  A  brook  or  rivulet  is  shown  on  the  map  as  running  across  the  lot  No.  3, 
frdifi  north  tosoutb.  and  thelot  is  marked  140  acres  in8upeificiei>>.  ThcpartitioD 
Wife,  effected  in  1809.  .  ' 

jLfterwards,  by  notarial  deed  of  sale  of  3rd  March,  1813,  Captain  Johi> 
Ruiter  sold  to  Qoorg('  and  David  Krans,  for  the  block  sum  of  1750,  payment 
whereof  was  acknowledged  in  the  deed,  "  aboutyi/>y  e«T».of  land  situt^^d  in  the 
"seigniory  of  St.  Armand,  aforosai  I,  known  and  distinguished  by  lot  No.  3; 
"  t^o  8:iid  fifty  acres,  or  thereabouts,'  to  oxtoml  from  tht  westerly  botrndaryline 
"  of  said  lot  and  across  the  whole  width  thereof,  end  easterly  to  the  foof  6f  a 
"  ledge  of  rocks  which  run  acros.s  the  said  lot,  at  a  certain  distance  easterly  of  a 
"certain  brook  which  runs  across  the  said  lot,  tho  southeasterly  boundary  of 
"which  part  is  a  hemlock  tree  which  rtands  on  the  southerly  boundary  line 
"thereof,  and  is  marked  "  G.  &  D.  K.,  1813,"  with  all  buildings  and  improv# 
"  ments  tltcreon."  (  ,     ,,  ,, 

The  sale  was  made  by  tho  vepdor  for  himself,  biat  heirs,  a&signs,  Ac.,  with  tbfr 
usual  warranty  stipulations  against  mortgages,  evictions,  &o.,  and  he  subjected  th» 
land  sold  to  a  share  proportional  to  tl^e  contents  of  the  s  lid  piece  of  land  of  the 
gait-rent  charged  upon  the  whole  lot,  by  thci^deed^  of  Conoeasion  from  the 
°  HfetiTOTir  "Tfar  pttrch«soT8"took~praBaBioiT;  aiR^  were  luciicgded  by  ' 
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•    Miles  KiauH,  who  inherited  from  tlioin  the  V-aid  piece  of  land  sold  to  them  as 
afuremtid.  ./  ^ 

By  "Otari.l^d  of25th  Feb.,  1846,  Miles  8oh|  to  James  S/ Alien  forjElSO 
the  8aid  piece  of  land  whieh^ns  described  in  thi*  deed  in  ip^mimU  ve,bi,  of 
Captain  John's  deed  to  Georfb  and  David  Krans.  j  .  *> 

_0n  the  I7th  Jan.,  1848,  the  (^id  Allen  sold  to  tfo" respondent a|»d  defendant 
Siibj,  lor  the  sum  of  £150,  t|i^  same  piece  of  land  under  the  same  description 
M  in  the  previous  deeds,  and  of  whU  saU  land  Siiby  has  always  since  ha^  the 

P0S8C^B10II.  '  \ 

The  chain  of  title  from  the  ori«i„a\  owner,  Cptain  lluit<.r,  to  the  defendant 
ouby  18  thus  complete.  \ 

By  t1.e  oriVinal  deed  of  I8j3,  GcSrgc^nd  Duvid  Kruns,  their  heirs  and 
•ssignH,  Iwcamo  the  opners  and  proprietors  of  Ihatportion  x)f  the  lot  No  3  in- 
closed will^u  the  limits  described  in  that  deed,  nnmely,  the  western  part  extend- 
in«  up  to  the  eastern  boundary  naa.ed  in  the  deed,  and  Captain  Ruitcr  and  his 
Msigns  of  the  eastern  pan  extending  from  the  said  lust  mentioned  boundary 

1  he  appellant's  and  plaintiff's  titles  are,  Ist.  A  deed  of  sale  from  the  sheriff 

of  thedistrict  of  Montreal,  of  the  15th  August,  1845  (No.  5^f  ilecord),  to  Abel 

Houghton,  of  a  lot  of  land  de^ribed  :  "A  lot  of  land  situate  in  the  Seigniory 

of  St.  Armind,  in  the  district  of  Jlontreal,  being  p,rt  of  lot  No.  3  of^a  plan 

^^  ofdmsion  of  the  land  of  the  late  John  Suiter,  among  the  heirs  of  his  estate. 

The  said  plan  made  6y  Amos  Lay,  surveyor,  and  dated  the  6th  December, 

"  1809,  containing  ninety  acres  in  supcrfioios  more  or  lass,  bounded  to  the  south 

'by  the  province  line,  to  the  west  by  tW remaining  part  of  said  lot  No  3, 

'•owned  by  iMiles  Krans,  to  the  qorth  by  Milca  Krans  and  James  Allan,  and  to 

;  the  east  by  lot  No.  4,  on  said  plin,  without  any  buildings  thereon  erected." 

?Dd.  Con  veyanctt  from- Abol  Houghton  pf  thU  lot  to  plai>tiff,  by  notarial  deed 

of  23rd  October,  1855  (No.  3  of  %ord). 

^^fhp  appellant  and  plaintiff  has^t  produced  any  title  deeds  anterior  to  the 
jMhff  8  deed  above  referred  to,  which  was  executed  upon  an  adjudioafjon  to 
(Houghton  of  the  lot  of  land  last  above  described,  which  bad;hcon  seised  and  sold 
by  the  Bherfff  under  a  writ  of  j«,/a.  in  terrU  as  in  thT  possession  of  one 
Cbipman. 

In  this  confliotof  tjitlethe  advantage  is  manifestly  with  the  respondent,  whose 
ti«e  relates  back  to  thp  origiijal  owner  through  hU  warranty  deed  of  3rd  Marab, 
Ibid,  to  George  and  David  Krans;  whilst  on  the  other  hand  the  appellant's  title 
roiches  only  to  the  shcrirs  decree  to  Houghton  in  1845,  without  showing  that 
Ohipman,  upon  whom  it  was  seised  and  adjudicated,  had  any  title  or  right  to  the 
property.  ,  '  ^ 

The  piece  of  land,  the  Krans'  purchase  and  the  respondent's  property,  is  de- 
Boribed  as  inclosed  within  fixed  boundaries  plainly  described  on  the  four  sides, 
with  a  south  east  point  of  departure  for  the  eastern  boundary,  as  follows,  "run- 
"  ning  north  w^ist  at  the  foot  or  along  the  foot  of  a  ledge  of  rocks  which  run 
•^aoijBs  the  lot  at  a  dutanoe^tof  a  certain  brook  which  runs  serosa  the  said 
"lot.'  The  ledffl  of  roeks  jud  bfook  b«»«og  nwtwal  boundaries  can  admit  ofinr 
dispnte,  and  are  shown  on  the  map  or  plan  of  division  mentioned  in  the  sberiil^ 
deei.  ■  .  J 
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piiiclitiKC  ho  oun  onlj 
bui^dar]^*,  he  must  nbido 

to  e^stiibliHh  the  extent 
mor  jiod  vcndcoM,  the  said 
traoa,  as  to  the  exteat  of 


The  oppollunt's  piece  of  Innd  is  dcForibod  "  as  hounded  to  fhe  tcest  by  the  fe- 
"  maining  part  of  said  lot  No.  3  owned  by  Miles  h'rana." 

Now  the  adJH'licataire  Hougton  could  not  haia  boon  misled  either  about  the 
brook  or  tho  Icd}?o  of  rocka  above  mentioned,  yrfkn  hff'effrcted  his  purchase 
they  were  showft  on  the  phin,  apd  du  ins  'ho  four\|onths  preceding  tho  decret, 
required  by  law  for  the  public  advcrtlpement  of  Hi^proporty,  he  was  informed 
that  tlie  adjoining  portion  was  tho  property  of>^ilcp|Krans,  during  which  time 
he  liad  every  opportunity  for  apccrlainin^  tho  cittetrt^f  liis  infended  purchase. 
If  he  did  not  take  the  noces-sary  prcoautioti  before 
blame  him-!elfi  and  if  ho  did,  and  bought  a  sppculativc 
the  legal  result. 

In  the  contestation  as  it  is  tho  respondent  has  a  ri^ 
of  his  luud  as  in  a  oontostntioy  Itctwcen  the  original  ve? 
Captain  John  Ruitcr  and  the  Jsaid  George  and  Duvid 
their  purchase  from  him.' 

M  the  outset  it  may  be  stajied  a.1  established,  that  IJie  vendor  himself  hnving 
fixed  und  specified  the  boundaries  of  the  pieoo  of  land  which  he  sold  for  a  block 
sum,  could  not  by  n  petitory  action  merely,  without  olleiing  and  imputing  fraad 
upon  tho  vendees,  deprive  tliem  of  any  portjon  of  the  arck  which  ho  himself  had 
inclosed  within  his  own  fixed  and  specified  limits.  His  desd  wjis  perfect,  trans-^ 
lativo  of  the  property  from,  its  date,  and  passed  tho  land  iifcloscd  withirt  those 
limits  for  a  fixed  price  en  bloc,  which,  moreover,  ho  had  re<*iv«d:  1  Bourjon 
Droit  commun  do  la  Franco,  p.  476.  Toutes  les  obscurit^s  lui  se  trouvent  dans 
le  eootrat  do  vento  doivent  s'interpr^ter  contrelo  vendear,  piirco -quo  connaissant 
sa  chose  mieux  que  I'achoteuri  c'est  d  lui  ^  s'bxprimersi  olaioment  qn'il  n'y  alt 
aucon  dome  sur  I'^tenduo  do  la  vente  et  sur  Teflfet  d'icelli:  rdglo  prise  dans 
r^uit^  ct  duns  la  raison  ^crite  adopt  do  ;  (in  notis)qnia  di)uit  exportius  legem 
diccrc.     L.  3—,  do  fiotis,  arrgt  of  U  June,  1708,  6  vohijourn  :  * 

Again.— Tho  excess  is  by  law  tho  loss  of  the  vendor,  j  "  Pothierj  Traitd  de 
"vente,  no.  2.54,  tfcoordo  &  raohotcur  le  surplus,  parce  qiiu  1*  cliuso  indioUivo 
"  de  la  contenaiice  n'cst  qu'en  faveur  de  I'achetour,  o'^t  lo  veddeur  soul  qui. 
"  promet  et  s'engage.     I/aoheteur  p^*r  ou'tte  olauso'uo  co\itraoto  jiucun  ehgagov- 
<*ment,  et  par  cons^quqj^  no  pent  fitre  tenu  do  faire  rawon  du  surplus  de  1» 
"  contcnance."     And  at  no.  255,  he  a|)plies  thisd>vi.sion  to^mieBperavasimem, 
c'est-irdire,  "  oik  on  dst  conrciiu  d'un  soalcst  unique  prix  pout  tout  c6  qui  6tiU  - 
'''yendp  etnon  tunt  la.mesurc."         ■        *•      *         •  ' 

■pespeicses,  pt.  1,  tit.  I,  sec.  5,  no.  16,  p.  46,  says:  "mfime  si  en  faiaaot 
"la  vento  d\i  fonds,  lo  vendeur  a  fait  les  limites  plus  amplcs  qu'olles  no  sent,  et 
''  qu  nprds,  qu'on  Evince  une  partic  de  oe  qui  est  compris  ds  ditcs  limites,  quoi 
■"  que  lo  nombre  des  nrpents  exprimds  dans  la  vento  s'y  trouve,  le  vendeur  ^era 
,"  tenu  do  oe  qui  a  ^t6  6vim6,  et  cola,  non-seulement  lorsquo  la  vente  a  cbmv 
"  menc^  par  la  quantity,  mais  aussi  simplcment  lorsquo  la  vente  a  commence  par 
"  le  corps."  And  at  p.  47,  «  il  est  juste  quie  lo  tout  soit  au  profit  de  I'aohc- 
".teur  qui  a6t6  iaJuit  4  nchetor  A  tol  prix,  etc.,  etc.  S'il  contieot  plus,  le  v«n- 
"deur  BO  di>it  plaindre  de  lui-mfimo  d'aroir  vendu  pour  tel  prix  pour  le  tout," 

It  ig  mmlfeat  that  a  petitory  action  for  the  recovery  baek  q(  any  parttmikf 
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portion  of  the  li^itod  nro»  sold  for  the  fixed  price,  oould  oot  have  avail^ 
Captain  John  ^pr  against  his  vendees,  George  and  David  Krans  booaaso  il 
must  be  remeniB^W/that  the  sale  by  Ruiter  to  the  Krah«,  wu  i  iaici  peraver-\ 
rionem  not  tant  lit  nui^re ;  a  block  sura,  telprix  pour  le  tout,  that  is  for  a  sp©.  \ 
oifio  piece  of  lund  marked^ff  witliin  visible  limits,  in  fact  u«  eorpa  certain,  ^ 

Now  Bourjon^  p.    says:  ^^orsque  le  contratde  vcnte  porte  &  qui  tienncnt 
"  ces  corps  dcs  quatre  c6t^s,  abstraction  est  faite  de  la   mesuro  j  |es  eonfing 
"  expliqu^s,  quj  fornicnt  les  limites  de  I'objet  de  h  vcnte,  prddominopt  ft,  I'^non- 
"  ciation  de  la  rncsure  qui  n'est  quo  surubondante,"  and  he  cites  I  Henrys,  Qusest. 
83.  Lapeyrirfl,  Lett,  v,  p.  268.     This  principle  has  also  been  inaintuined  by  a 
jAdgmcnt  in  lippeal,  in  the  case  of  Labadie  v».  Truteuu,  3  Lower  Can.  Rpp.^ 
p.  156,  whej-e  "  the  specification  of  the  contents  of  the  lot  being  altogether 
"  superfluous  in  addition  to  tlic  description  given  by  visible  bound-i  dnd  limits."- 
Ill  Louisiana,  where  a  similiar  jurisprudence  prevails,  that  of  French  law,  this: 
point  has  been  fully,  discussed  and  settled  in  a  great  numbor  of  decisions.     12 
Martin,  y.  R.,  p.  428,  Irving  d».  McCrummcr,  held,  "  to  constitute  a  sale/wr 
'' aver»t(^t«m  there  must  be  certain  limits  or  boundaries  given,  or  a  distinct  or 
'•  scparMe  object  desorib^,  a^  field  enclosed,  an  island,  &o.,  because  it  i» 
"  presumed  th^t  the  par^j^^Ptheir  attention  fixed  rather  on  the  boundaries- 
!' than  on  the  enunoiatiJuH|giantity.  4  Lou.  R.,  636;  5  Lou.,  241.  Held,, 
••that  the  sale  of  a  tlj|PP^Bitts  for  a  fixed  price  is  a  6»\q per  avertumem^ 
"  these  oireumstanocs  must  control  the  problematical  description  as  to  quantity^ ' 
"Jhi^  title  was  clearly  translative  of  property  to  the  whole  extent  of  the  limit*, 
"given-  in  the  act  of  salt,  and  the  evidence  shews  that  the  vendee  took  posses- 
•'sioh  under  the  sate,  and  tberc  is  not  any  evidence  that  the  possession  assumed 
"  was  contrary  to  the  will  of  the  vend^ ;  it  must  therefore  be  considered  as  i^ 
"civil  possession  pro  emptore  extending  over  the  whole  tract  of  land  as  sold  by 
"limits ; "  and  so  in  Gromley  et  al.  vs.  Oakey  et  al.,  Tliou.  Rep.,  p.  457 :  "  Thi» 
"  Court  has  frequently  had  occasion  to  consider  the  principles  which  govern  sales. 
"  of  that  character,  per  averaionem,  and  it  has  been  settled  in  several  cases,  thafc 
••  where  a  sale  is  made  nJith  reference  to  known  and  definite  boundari^  they 
••  will  control  tfaerenumeration' of  quantity/' 

And  in  a  very  esteemed  modern  French  author,  Curasson,  actions  posscssoires, 
p.  462,  it  is  laid  down,  "  si  les  titres  marquent  des  limites  pr<5oise8,  on  doit  avo  ir 
"4g^i  iem  limites  plu^t  qu'i  la  contenance,  qui  dans  les  actes  est  presque 
'•  toujoi^rs  indiqu^  d'une  manidre  incertaino  et  par  aper^^u.  Le  principe  qu& 
•'les  confios  doivcnt  fitre  prefiSr^n  i  I'^nonoiation  est  d'une  jurisprudence  eon- 
"  Btante."  '  ,. 

.And  finally,  Troplong,  vpnte,.  1  v^  p.  439,  "  La  condition  de  mesurage  n'a 
'*  pas  pour  olact  de  faire  savoir  ce  qui  a  ^t^  vendu,  car  la  chose  forme  un  corpt 
*•  eertain  oontenu  dans  des  limites  d^terminees  et  dont  toutes  les  p^trties  sans 
"  exception  sent  comprises  dans  le  marcli^ ;  sans  le  mesurage",  on  salt  &  u'eo  pa» 
••  douter  en  quoi  consiste  I'objet  vendii."  . 

The  question  of  excess  or  its  value  as  equivalent  could  never  be  enterlaioei 

^}B  such  a  case  as  this,  because'  this  is  not  a  ventc  d  la  meture,  but  of  a  eorps 

Qtrtain  pour  prix  fixe  ;  and  the  prineiple  of  law  is  so  positive  Uiat  it  «H.nn.^^ 
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bo  dopartvd  frpm^it  is  drawn  fron^  the  Rolbluvjiow,  which  held  that  all  lands 
oonvojrnd  by  ottiSoiiil  linea.of  q^oilsanition  are,  as  the  term  iinporta,  a^ri  Umitati 
whether  tho  ooDtfints  in  supcrfioios  bo  sot  forth  or  not. 

The  oppcllint'ii  reoouRiD  in  tfrguinentto  the  law  of  moderri  Franee  under  Qie. 
code  with  rcforonoa  UitJife  question  of  cxo(»ii,  cannot  avail,  bcoause  .the  code, 


• 


\ 


48  Duvcrgicr  obscrvo^  vol. ■  p.  28V  (note);  has  for  France  abrbgated  the  old 
common  luw;  which  U  still  the  common  law^of  this  provinoc,  and  as  he  says  : 
**  II  a  proscrit  Ic3  distinotions  indiqueos  dans  led  aneicna  aiiteurx,  Voet,  Lapcyrdre,  ' 
'*  Despeifises,  etc.,  etc.,"  but  oven  he  admits  that'in  case  of  a  sale,  as  above,  tU 
Ite  immeubte  indiqui  desquatre  cdtia,  dont  te  prix  eatfixi  par  fe  contfat 
turn  a  iant  lamesure^,  iftais  avec  indication  de  contenance,"  in  that'ose,  the 
contenantie  is  Hubor\linut(^d  to  the  li;nitr.    ^  'a 

'■  tJudcr  all  these  oircHmstanofls  of  law  and  fact,  the  illative  ubsolutoty  fixed 
positions  of  Captain  John  Ruiter,  the  vendor,  and  of  Oeorge  and  David  Krans, 
the  vendees,  under  the  terms  of  the  deed  of  1813,  in  resoeot  of  the  lot  No..  3,. 
wore ,||^ follows:  '. ;     '  '    '  *       ,^ 

They  owned  ^nd  possessed  the,  eastern  part  which  ezteuded  from  the  external 
west  line  of  the  lot  No.  '3,   across  the  lot  botwech  the  west  and  south  line*  - 
boundaries  upjtO'the  cast  boundary,  form^^  by  aline  runfling  from  the 'said 
hcnilock  tree,  ointbo  line  of  tlicsouth  boundary,  and  aoross'thc  lot  at  the  footer^ 
alori<;  the  Icdgff  of  rocks  running  across  the  lot  to  the  north  bQundary  line. 

Jho  remainder  of  tho  lot,  forming  the  western ' part,  fn{pi  the  said  lines  run- 
ning at  the^  foot  of  the  ledge  of  rocks  and  exten^iig  to  the  oast  boundary  ctf. 
the  lot  adjoining  No.  4,  was  the{)roperty  of  Captain  John  Ruiter. 

They,  Ueoigc  and  David,  liol^  absolute  propcrfy:,and  fuilp&ssesvon  of  their 
lot  oslibove. limited,,  there  being  no  cvidcncc^^  show  Jthat  their  possession  was 
oontHii^ 'to  the^will  of  the  vendor,  and  moreover  they  held  by  an  indQfeosibl* 
title  from  him,>s\nd  were  not  sitbjectiid  to  diminution  in  ai^a. 

This  Was  the  relative,  position  of  <»partie«  previous  and  up  to  the  sheriff's 
adjudication  in  1845.  Was  the  position  changed  by  the  deorot  ?     •  ' 

The  appellant  has  produced  no  deed  or  title  antcriof  to  that  from  the  sheriff 
to  Houghton,  of  a  lot  of  land  of  the  deolarcd  contents  of  ninety  acres,  being  part 
of  No.  3,  on  a  plan  of  division,  Ac,  made  by  Lay  in  1809,  &o.,  unci  bounded  to 
the  west  by  theremnining  part  of  the. lot  No.  3,'owttcd  by  Miles  Krans^^&o. 

'  The  evidence  that  parties  were,  in  possession  after  'the  death  of  Captain  John 
Ruiter,  will  not  establish  title  iii  them,  however  s^ufly  1|:  may  be  assorted ; 

lb  evidence  is  not  proof  of  property  Without  produofcion  of  title  known  to  the    - 
law^.  •  ', 

The  InespOudcnt  briiigs  into  Court  a  continuity  of  title  by  himself  and  hii 
prcdcccq/iors  iW>filJtyyear3  with  possession,  a  period  of  time  and  possession 
which  would  satire  th^^repgrty  to  him  even  without  title;  whikt  the  appellant 
produces  Ist,  sheriff's  deeiK^^^Mfr^f  1845,  thirtylrfwo  years  after  the  date  of 
the  deed  of  1813;  and  2nd,  Houghton's  sde  to  him  forty-two  years  aifler  tba 
date  of  the  deed  of  1813.  (.  *-       ' 

But  the  jtheriflTs  adjudioation  could  not  give  more  property  than  was  left  to 
Ruiter  after  his  sale  of  1813 ;  it  did  not  assuiae  to  aell  any  property  bclonj^iiM! 


^r^ 


# 


JBBN'S  BByOH,  1864. 


'  ,t  •"■ 


88t 


■\ 


TrMJ  adjjudicutaire  matt  cooMdcr  his  iiiterc»t«  i  .U  ^      .'     j 

his  neiRhbor .  H«  ^nn  '  ;•     ^.  oannot  .va.f  h.n.  t\,  take  the  dcfioionorfrom*i  ^^f 

duced  title  t<r  do  BO  but  he  ir  T'*^"  ^''^'  ^^^^  ''«  ""•«*  ^ve  pro- 

J.i»  P^^tensio.  ait    h/r^    T"  't"  •'''"^''  *>««A"»ch  cannot  aup^rt       . : 

upon  bythoLlorC^^^^^^^  titleof  .l\l3  ,nd-iui  adjudged 

Thedeedrf.be?hT.^"Slt   ;1rrT^  t^^^         present  eontrovern,.^    ,V^ 
.  ^''™'*»  **''^' fro™  John  Ru  ten  to  the  OM&uri  ot'iJ.A  * 

-f«»f°'L-'^''->«of«>«;*helaudtobe,bu„dwiU.|n 

and  the  questioi)  ^hich  we  hafe  t6  detwcwinc  is.  as  to.tho  «i»^'  Sir  S        :  !!    • 
boundary  l(ne/f  thejot  gf  land  so  «,ld.  '  '         "^  of  the' eiu^torij, ,  ^ 

:   The  fights  of  ^he  appellants,'  whatever -thov  m^  he  Ln«\t  Li  •  r  -.     "a     ' 
the.  0...^  res^dej^bei^e  U.ev  ^^:t^]r2:':^'^^ 
Rmter ;  and  we  have  before  us  the  sole  mad«  ^  hin^o  fav;^  «f  the  IX^  rf  ' 
the  respondene,  but  not  «!.  eoHveyanee  undferwhiS^he  a^^^r  of  1^101     '^ 
wos-dis^d^oi;  :We.  therefb.^  n.u,t  regard  the  title  6f  tl^^^^^  ^. ^ : 

«r.^   .         '  '"   """■  ^'  "'^  ""''"'■•  «*■  'he  respondent  toust  be  8ati.«(ed  in 

''L^^J^^'l^^f'^'"  U.e  Selgniov  of  St  A^m.nd  .fah-aii  -  ^' 
^kno^^d.st.^«jshed  lyr  lot  number  fliree.  the  saicr  any  aereso^ 
toextendfbo.  the^esterly  boundary  liuQ  of  said  lot  and  xja  the  WtoirSJ     -  ' 

'  Sl^rT  ,'^t"'":  "^''^  *"'  *'^^*""  broSk  whioh^s  across^cffoj  V      ^ 
^i^^tTf'l^'"':^'"^'^^  part  bahe^look  tree  whiehTta„dI\   « 
ton   he  wuth^rly  boundary  line  them,f,  and  is  marked  G.  AD.  K    18J3  wlk      \ 
all  the  buUdings  and  hnprovon..„t,  thm^n.  and  otho;  thu  app^^S,^      ^^i 
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depcndeaotes  whatsoever  thereoato  belonging  or  in  any 
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Tho  pstiioB  ar^ngrcod  an  to  ihe'Hituuttion^  of  the  homlook  treo,  roriuin);  the 
«outh-cubtcr]y  liuc  of  tho  ruHpoiidcn't's  lot,  tho  <],oi>troVor.iy  botwuau  them  being 
limited  as  to  tifb  oourae  of  the  lino  running;  to  tho  tree.    ^ 

Tho  protonnionH  or  the  uppullint  are  thut  the  line  in  (|iiestiou  ou'j;ht  to  run 
purullcl  to  the  oniKof  the  lot,  and  to  |ari]i  ri^ht  iinglo!)  with  the  north  and  oodtfi 
linen.-'  Whereas  tlio  respondent  eontonds  that  tho  suid^lino  should  run  diagonally 
across  tho  lot,  from  the  southern  boundary  north-Oiistpply  across  the  lot  following 
the  ledye  o/' rorA<  iiioutioaud  in  tho  dosoription  of  tho  lot  sold  by  Julia  Ruiter  to 
the  auUtir  of  the  respondent.'  ' 

That  d^ription  cortofflly  is  not  oloarly  worded,  but  still  it  sooms  to  mo-  im- 
poi'sible  to  suppose,  that  if,  as  the  appellant  allogesi,  tho  parties  intended  the  Ime 
in  question  should  run  parallel  with  tho  (Tnds  of  tho  lot,  and  ^t  right  angles  with 
the  Qorth  and  south  lines,  that  the  description  oould  have  been  woj-dod  as  it  &.  ^ 
Nut  only  is  there  not  one  word  tending,  however 'remotely,  to  indicate  sueh  an 
intention,  but  there  are  worJs  clearly  iudioating,  I  think,  a  «ontrury  intention. 
To  what  purpose  did  tho  dcFcription  refer  "  to  the  ledge  of  rockt  which  runt 
iicrost  the  said  lot "  and  specify  tho  hituation  of  thut  ledgo  as  being  "  at  a  certain 
JCttance  entterly  i>fa  certain  brook  which  runk  acrott  the  iaid  tot,"  if  the  division 
was  to  be  a  straight  line  uninfluenced  by  tho  oourso  of  the  ledge  of  rockt  so 
carefully  described.  The  ledge  of  rocks  which  runs  acrost  tho  said  lot  oannot, 
I  think,  have  been  referred  to  for  tho  purpose  of  determining  tho  soutb-oiisterly 
boundary- of  tho  lot  sold ;  for  that  was  pliioecl  beyond  the  possibility  of  doubt  by 
tho  hemlock  tree  marked  "  Q.  k  D.  K."  (the  names  of  the  purohasers)  "  18^3  ;." 
and  if  the  ledge  of  rooks  was  not  referred  to  for  that  purpose;  it  most,  I  thiul^, 
have  been  referred  to  as  indicating  the  course  of  tho  line. 

As  I  read  tho  description,  *in  tho  Deed  of  the  3rd  of  March,  1813,  it  gave 
the  auttur$  of  the  respondent  that  part  of  tho  said  lot  lying  between  the  west- . 
erly  boundary  line  of  the  said  lot  and  "the  foot  of  the.  lodge  of  rooks  whieh 
"  runs  across  the  said  lot  at  a  certain  distance  easterly  of  a  certain  brook,  which 
"  also  runs  across  the  said  lot,"  the  south-easterly  boundary  of  the  said  lot  being 
the  said  hemlock  tree  marked  as  already  mentioned. 

The  appellant  however  contends  that  the  deed  has  its  full  effeot  by  giving  the 
respondent's  lot  "  a  width  to  the  north  tide  to  the  foot  of4^^^d0e  of  rockt 
"  there."  But  tho  "  ledge  of  rooks  "  on  the  north  tide  at  the  foot  of  which  the 
appellant  contends  tjie  respondent's  lot  sbould  terminate  must  be  considerably  to 
Ihe  wett  of  the  brook  spoken  of  in  the  description ;  whereas  the  ledge  of  rocks 
given  in  the  deed  as  a  description  is  to  the  east  of  that  brook.  '"'■.':: 

The  appellant  also  contends  "that  the  deed  has  its  full  effect  by  giving  ih^ 
"  defendant's  lot  a  width,  on  the  south  side,  to  the  ledge  of  rock*  ;" — as  a  boundary 
opt  across  tho  wbol^  of  the  lot,  but  on  tho  south  line  only,  bat,  as  I  have  alrsfedy 
>inif  it  was  needleu  to  refer  to  the  ledge  of  rocks  iur,  a  boundary  on  the  aott(A 
line,  because  upon  that  line  the  parties  had  made  the  bemlock  tree,  marked  as^ 
already  mcQtioned,  the  boundary. 

Moreover  the  appellant,  in  order  to  make  out  a  description  in  accordance  with 
tiil  views,  is  obliged  to  refer  to  two  different  ledge*  of  rock;  whereas  the  deed 


l^ff  to  but  d«e1S2^ror  KKSkipnitl  ipeaks  of  ttnr  kidgo  bb  rnnning-arac 
lot. 


l______2^  ^^  QUKEN'S  BRNOH,  1864.  \^ 

Lni'T'?  *?*•";'  "'°  «»"  !"  ««0"rd"„co  with  Iho  pr«t«n»ioo-  of  the  r.^ 

Such  being  ,«y  viowH  an  lo  .ho  f.otH  of  tho  o..ho  ;  and  aKroclna  a,^  do  .hh 
Mr  Ju.,.co  Bad«loy,  „h.o  tho  rulosof  our  lawon    hi.  LE  !  am  nP 

^.  *  r.  i2.W.o„.  for  nppcllnnt;.  -     J"d«".cnt  confirmed. 

^.  Oroait,  for  rospondcntg  »  .  i 


'CMR6ui*r(;;ouiiT. 

» 
MONTREAL,  SOth  SEi'«i«BiB,  1864. 


*■ 


f. 


Coram  Monk, 

'    No.  ,4429. 
f^iibiault  ve.Iiobcrf»on.s,  V 

endc..<J  n-la  „...„,^re  mcritionneo.cn  la  prdcddento  rc<,ueto  ct  quo  o  d^Lir. 
^ute  ra.so»  do  croin,  ot  croit  vruimcnt  en  «a  conlcpce  1^  I  dUoTl 
«M-d"ostsur  Ic  point  dol,i.cr  lo  oa^al  Laehino.  «.' ello' ^t  ac^dl^^ 
pour  80  rondre  en  HuuV  Canad.,  dans  le  but  do  fraudcr  le  d6,osintI  sorX' 

hiiMor  le  dit  nav.ro  n,;,,8  a  en  m6.uo  temps  rofusiS  dc  lai  p,yet  la  diteTomme   " 
poar  gages  ou  auouno  p.rtio  d'ioollc  ot  oo  ddpoiant  la  srgno  lecture  faifo  "  "^^ 
Asscrmcnt^^Montrtfulcedis-noufuoatmilhuit)-     (Signe)  .      - 

centsai,a„te,q;iatro>u.dovantft.oi.    '         I      '     ,  Louw  Dt;BBAai.T., 

;  f  _  (Signd) 


■  ••V- 


J.  A.  LABADlEfP.  C.  8 


I 


bn  the  loth  September  dofohdant'8  counsel  made  a  motif  to  Auaahi^^ 
ef  wi«.  arr«  on  the  gro.A,d  of  iusufficienpy  of  the  aBauvii   '  ^^'""'^'^  •"' 

At  argtlmenf,  defendant's  counsel  submitted  that  the  law  relating  to  aeisaras 
before  judgment  was  d^gnyd  omlH--' >    •  ••  •        •     -    _">  ""g/«»  wimwa 


Hrrrtok 

•nd 
aUby 


1 .  • 


■^-nzz 


J ,  ,  .  -  ciprBMly  laid  dowfritt  thu  aJnlnhgHtST^f^" 

.dated  Surutca  of  Lower  Oanada.  There  it  would  befouad  tCnoS!^ 


,1"  ■" 
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biiforn  jadKniont  ooiiH  ii*«un  in  nny  e;»iw  (oxnopt  ll)<>  lwooni«nal.hAroin  nionptod), 
without  nn  tffiiJnvit  rnntiiininr  poitnin  iill'>jj;iiiioii!4  tncrviri'  HpeoiBud.  Id  th« 
prcficnt  ouKfl  tliu  uffidnvit  wiiHtlfliTfivo  nnil  tliiiUy,  and  contained  aliiiORt  none  of  tho 
ncooBwiry  nl|o);atinnR.  Thn  matcriiiliilli'pit.Uwv^lhntthu'dofund^inl  waniniAiediutclj 
iibflut  to  Kccrcic  liiM  delttx  niid  cffcrN  w  is  piitiroly  omitted.  Ncithor  wiiw  it  ntatcd 
that  the  pliiint iff  would  Iohh  hin^-^lxbt  or  HU-itniu  diniK'iO.  Tlio  solo  fuot  whioh 
wafl  relied  upon  in  the  tiffidiivit  w»«  thiit  ihu  Htiid  bir^tu.  wkn  nn  th(3  point  of 
loavin;;  (ho  Laoliiiio  oanni  (or  Upper  0.inuil;i,  with  tho  intent  olMolViiuding  tho 
pliiinliffofhis  du*^.  Apart  frnin  the  inlorniulity  of  thia  HtuteinonI,  ft'4  absurdity 
was  miiltflbfit.  It  eontiiinod  no  coinpliiint  ngninst- tho  defendant ;  ho  did  not  in- 
tend, but  iho  bnrge  intended,  a  oliMlitil  intended.  It  was  quite  oVidcnt  that  the 
jflwiV?  arrtt  mum  bo  quaxlicd.     /       /  ^,  " 

D.  Oirouard,  for  plaintiff  contra.  The  aflRiluviris  sufficient  nnd  more  than 
Buffioient,  ibr  the  seisure  is  n  proocedin^  nnder  tho  conimoa  1  iw  of  France  in 
force  in  this  country,  nnd  is  in  the  nature  nfji  same  conaervMoire.  Under  the 
comnioo  law  no  uffiduvit  isrcquired  for  such  a  proceeding.      , 

Monk,  J.  The  pinintiff  in  this  ouum^  was  tho  osiptuin  of  if  bnrgo  belont^in^;  to 
defendant,  and  his  wn^cs  hud  neouniulated.'  Ho  sciiod  tho  vomo),  saying  that  he 
had  a  lien  on  it  for  hU  wngoF.  This  ooutd  not  be  disputed.  It>  was  stated  that' 
tbc  affidavit  was  insufficient,  but  this  was  u  aafaie  conservatoire.  It  was  a  pro- 
cess under  tho  oon^uon  law,  ond  no  affidavit  Iras  necessary. 

Motion  rejected. 

Z>.  O'troMartf/ for  plaintiff.  /  . 

Torrance  dfMorrit,  for  d^endant. 

(J.  L.  M. 

MONTRBAL,  3Ut  OOTOBBR,  1864. 
'■     Coram  BsBTDBLOT,  J. 


/ 

/  «0.  4439. 

hubeauh  vs.  Robert$on. 


BblA  :.«-ltt.  The  Mptoln  of*  vciwl  hu  no  lien  apoB  ilia  tum  for  bii^agM. 

2od.  A  i^ilor,  or  Munan,  bM  by  tlip  law*  In  forM  in  Lowei^Canada  a  liM  apon  tha  nmtX 

on  which  ba  aenrea,  for  hla  wage*,  andor  a  raoant  atatate. 
3rd.  AMamaia  eilapot  aitaoh a  Taaml  before  Judnment  Ibrbiawafea  witboal nwKIni  tha 
'    aflidaWt  reqtilred^tn  all  0M«ior*al<i«cifTe(  before Judginenti  <b7  «ap.UxxUI.,a«o*.46or 
,        176  of  CdnfolidatedJBtatatoa  of  Lowar  Canada. 

In  this  cause  a  writ  of  Miste  arrtt  before  judgment  was  issued  at  the  instance 
V  of  the  captain  of  a-ljlargo  for  his  wages,  on  a  petition  to  a  judge,-  supported  by 
e  affidavit  recited  ,in  the  for^^ing  report. 

In  his  declaration,  the  "plaintiff  alaccMt  up  that  ho  had  a  Hen  on  the  vcbbcI  for 

i^Mgee.  ~^      *     . .   ■'    '■''''.'.'■-'-"' \. :' ■    '-'-'^   , 

The  defendant  fyled'  an  ex'cepti'm  a  tp,  forme  by  which  he  prayed  that  the 

writ  ofsaisie  arrtt  be  quashed  owing  to  manifest  informalities  in  the  affidarit. 

He  abo  denied  theoaptain's  6'en.    The  plaintiff  replied  that  the  affidavit  was 

tafficient  and,  in  fkct,  superfluoo**,  seeing  that  the  captain  had  a  lien  on  the 


Aw  his  wages;  such .j^en' being  declared  by  the  couiuiou  law.of  l^rance 
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bur  In  premidro  quomion,  il  fuut  avouor  0110  h„  Irti-  ,1«  ;«..   1  ™' 

r;;;zz  ^ioTr  r:it^^^^^^     -'  --^A'.  ^ 
.>-i.di^i,i.  j;.r2i:r;r.  m^'r  s%'^,'- • .  *'^'' 


babMMhr 
ItuberlMik 


,^-. 


'ii; 


M^Bitiye. 


lit.  drti«  oomiBua  en  el^et,  oelai  qui  .an  droit  doil 


rtfpnnJW  i  OBttcquMtionthwrhr 
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et dctto  aelion,  o'tmi  la  MiUii-oonMrvutoirc,  pir  lnquollo  t.i  oour  oonaotvo  ■«  orA- 

•noiiT  privil^^^i^  lu  pr4vilA}^  qu'on  iiiflnuco  tl«  lui  ruvir.  Cotta,i«ai*ifl  no  rcqulort, 

piM  I'lifBilavit  rfqiiiti  par  lu  BtutuI ;  oar  c«  ii'ohI  poa  In  itiitut  qui  I'u  orMo,  mail 

r«iioi«ii  droit  rrnn9>ui<  qui  ii'adnvet  pun  d'uffiduvit.  Darm  iooan  do  K"K^i  pnrl'aD- 

oioii  droit  iVangnit,  II  u'dtuit  pni  inAiuo  ndoi'RHoiro  d'uvoir  I'ordro  (^  jugo :  "  i^)ur 

/aire  itne   mitie  ft  arrit  vaktbU,"  dit  Furridrc,  vol.  2,  pnga  i2&0,  no.'2,  iiar 

#art  178  do  la  Coutumo,  "  cetipi.  qui  ont  ftriuilige  p(tr  la  Coutuiua,  la  peuo^n^ 

fnirt  Man$  eammnndemeut,  nt  pirmitnon  dujufe." 

Lo  Mtaltit  onnadius  n'a  |>uh  plua  nhroyifi  In  saiBic-OunMirvntoiro  du  nnvigateuj 
«ur  lo  iioviru,  ou  du  votturii-r  sur  \\  oar^iiiaon,  qu'il  n'a  abroad  la  HaiNio-conaor- 
viitoire  du  vcndrur.     Ni  I'dno  ni  I'uutfQ  it'ont  M  Bp<Sciii|oinont   r4aorv<Sua 
Diiiu  toutOB'  lea  aai^iea-coiiaorvutoircii,  et  cllux   pouvuiit  citater,  oommo  lo  dit  For- 
ridro,  ohaquo  foia  qu'il  y  a  privilu^e  sur  un  mcublo  ilk  odnauCvor,  aunt  d^^utomont 
cou8crv<Si-8,  auivunt  ootto  Aii|;(ino  applicablo  ik  fiDtorprr^tutioii  doaioi^  atatutairca 
qu'un  atatut  n'cat  paa  ccnttf  obrof^of !«  droit  comtnun  &moina  do  torniM  furmoh 
ou  d'lncompatibiliiiS.     Muia  ioi,  W  n'y  a  paa abrognlion  til  inpompatibilit^ ;  et  il 
fuut,  do  plus,  bicn  observer  quo  I'uffiduvit  rcquia  par  lo  atatut  oat  pour  luaaiaio- 
arrfit  contfe  toua  los  biona  ot  offuladu'd^bltcur'^uceut^iS  d'iiitentiona  traudulouitea, 
et  non  oontre  un  moublo  en  particulicr  et  pour  oauao  do  prit^ildgo.     Lo  stdtut 
n'v  ricn  atatud  aur  ao  dcrniur  ona,  et  en  coha^aonoo,  noua  rcatona  ti'^M  par  le 
droit  commun  :  tout  co  qu'il  a  fuit,  c'eat  qu'uu  IScu  du  aiinplc  commandcinont  da 
juge  que  demandnit  lo  droit  commun  duna  lo  oaa  do/aaiaio-arrOt  baado  non  aur  un 
privilege,  roais  aur  lo  rccel  fruudulcuz,  il  a  rcquia  on  outro  loacrmont  dudemta- 
^eur.      Dea  aaiaica-oonscrvatoirca  oouinie.ooUodu  dcmnndotfr  ont  6i6  prisoa  il  y 
a  troia  ou  quatre  anaodntre  Ics  navirca,  Mny  Flowor,  Biintihce,  8t.  Livwronoe 
Avon^  'Annuity,  etc.,  C.  C,  Montreal.     D'uprd:*  lea/  obsorvationa.  do  la  oour 
lora  dc  Tarjiittmcnt,  le  dcmandcur  a  cru  comprcndre^u'ello  no  lui  niuit  paa  aon 
privilege,  niaia  le  droit  do  aairtir  autrcnient  quo  purio  atatut.    Or,  le  demandeur 
•ouHe^it  humblcmcnt  quo  obaqtic  Foia  qu'il  y  a  pdlvild^cct  droit  do  retention,  il 
y  a  lied  ik  la  aaiMic-coiiserfal^iro  ai  on  oherolio/ik  onlovor  la  poaseasion  doa  biona 
sujott  au  priviid^.  Oioiruo,  (Joutume  da  la  Mj^r,  pago.i35l,  352,  dit  quo  le  oapi- 
tiiinoou  voiturier  p^ut  cxcreer  aon  privildgo  aur  h  onrgiiiaon  pour  lo  fret  par  la 
aniHic-conBorvatMico,  de  Uifiiucquo  los  bliarpcnticrs,  oalufuutoura  et  autroa  ojiivriora 
qui  ont  travailM  uu  navire  et  oouz  qui  0ntf'ourhi'dc8  mnt^riaux  pour  radoubicr 
le  vaiascou.  Le  vendour  auz  termca  d^  art,  176  et  177  de  la  coutume  de  Paria 
n  oussi  le  droit  de  aaiaie-conaervatoi^,  quoiquenon  nSaerv^u  par  lo  atatut.  Le  10 
scptembro  I860, la  Gour  de  Ciroi^t  rauintint  uno  aaisieconacrvatoire '*  for  ncOM- 
aury  auppliea"  &  T^quipngo     AJ^ullins  T.  MoRae  et  al.     PluMours  aaiaies-tioo- 
aervatoirea  centre  lea  navirea  MayFlowOr,  Annuity,  Avon,  St.  Lawrence,  ont  ^t^ 
accord^ea  par  lea  jugea  pour  lea  gagca  dea  matolots.    Quinie  aaiaies  furcnt  anaai 
autoris^oa  le  16''juillet  I860,  oontre  Maxwell  pour  I'dquipago.— Voir  I'art.  100, 
tit.  8,  dela  Coutumo  do  Fa"'-  ' 

Enfin,  cette  queftloir  a  it^  mdme  d<Scid^  dani  ootteeaaaeen  (kveiir  da  deouui- 
dcur  par  aon  Honneur  M.  le  Jage  Monk,  aur  une  motion  da  ddfendeur,  et  oekta 
d^SciaioD  doit  aerrir  auz  parties  non  aeulenteotoomme  jpr^c«(den<,  mais  oooore  oomno 
chutrjwgie.         ■  ■  - 


~salawrit  ^ 


m 


\ 
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l»J,rtot  been  o«.npIiod  with  in    L2I^^^     71  '     *'"*'  '^''"'^*''«' 
in  the  CO.  or  J„„i„  .:  L«L.„|<tl  c  1^^^^^^  ""  '"-  ''^  ^'^ 

profi».ion  «nd  to  tho  Lmunltj  '  '""  '"'"''^™  "'' "'" 

The  plaintiff  W.H  the  oapuan  of  a  barge,  whieh  he  had  .oiied  for  hi.  w«re. 
The  affidavit  on  which  this  Miiuro  Imu..!  ...  ....  ii    •      1  «••  wages. 

gnw  thai  doomon,  ind  bolI„od  thai  no  lim  cliiW  I.  r...  .    r  .1  • 

Nor  wn  il  alone  in  tukiii.,  Ihi.  vin.      »    /T    j    V7  '"  '"'"  "^  "■"  ""I*"'"- 

jonn-i  Th.»n,.„,ni.n;Jh.dh/;;:y„,::'r'rX'  ^^: ^ 

ponod  of  «„,  .!„„,  ,.,,„  o..„  l,.d  b,.„  j^i,,„j  „„  «,.,    'r2.  pt     m. 
went  the  Btatuto  alreac  y  roterred  to  is  nl»in  •  ..«  „..    i  i  «.  ''     * 

X«  "r  "'•'r™  "•*!«':  S«  "-"'"g  «f  which  i.  .ppii^w.  to  ih. 


livlMiiiuH 

ft. 
KulMrt«(Hi. 


r^ 


/' 


#' 


/?.  Qirouajd,  for  pl.i|iitiff. 

Torrance  ife  Afom«,  for  defendant.  ^4 

,    (J.  L.  M.) 

The  following  is  the  oaae  referred  to  by  the  Court  : 

'  ^        Court  of  Ki^ra-a  Bbnch. 

Rrid  Ti.  PorUoui. 


October  Term,  1826. 


.«.  wn.  or«„«,  «^,  0;  .ttactoe...  J:Zb:  tU4  i^^ 


■•Si- 


SM 


»       CIRCnilT  t'OUllT,  IR«4. 


MtorltM. 


wbiU  U107  iljll  rtnmia«'<l  In  llM  kiMMlt  uf  llM  lUllgMt,  ttH^  | 
Vf  jrrti  from  (>rc«l  Itrluln  t«  lionir««U 

Til*  dtrindanl  rkitmI  on  lb*  flfltvoth  4iky  of  Octubar  Inittit,  fbf  «  rnit  to  thtw  mom 
wb;  ib«  provcM  of  •U*rbid%nl  laiutd  In  lb«  Mma  rauM  tlioulil  not  ba  qu«<iheil  — 

An'l  Ui«  Holirliorduiicral  and  lliichauitn,  In  tuppuit  of  Ibf  rula,   ooiilcndad  Ibat  Dm 
CiMUr  bail,  bj  daliirniiK  ilw*  foiMlt  lo  tba  cuii«lga<Hr,  loat  bli  llan  fur  frelgbt 
^^^t  bjr  iba  law*  of  Ui«  |irurla*«,  <b«  mMlar  had  no  rlgbt  Mfullow  UtaKUodaand  atlaob 
Wm  altiir  h«  ha<i  puttil  with  tbvm /(AAo/i  an  Hhi/^titj/,  p.  240. 

TbA|g|[mniing  Uia  rigbt  of  litn  of  tba  ma4l«r  not  to  baft  baan  lost  bj  Iba  dallrary  fat  ba 
aould  nnt,  bjr  ih«  lawaof  Iba  |imrliMii  enforca  Ibat  rlgbt  by  pnMsria  of  aiuohrarnt. 

TM  I'rurliioiwi  OrdiaanCM  of  tbai27ili  Oeo.  III.  had  |iruhll>lird  Iha  laiulitg  uf  attachnant 
against  tba  dablor'*  aOvcti,  uulraii  u|M)n  affldavil  that  tha  di-fvudaut  ab<ooiid«il,  or  was 
about  to  accreta  hi*  cfl^cl*,  or  did  (uddrnl;  Inivnd  to  drpart  tha  protriocr,  aod  on*  cioap* 
tlua  ool/,  that  of  tba  eaaa  of  tM  ikrnur  fi/ui/uHr,  pro*td  tba  gaMrslliy  of  tb«  aM«l- 


Tba  aflUkvIt  flicd  In  tbia  oauaa  eoalainad  no  prOof  of  tlia  faota  («<iVilnd  Ijf  tba  ordiuanea 
to  warrant  the  allnchmenl.  \ 

B«?aubian  and  lladgla)-,  againtt  tha  rula,  relitd  upon  ao  ordinanca  of  the  klag  of  Praacei 
of  I6AI,  Which  gave  to  the  maatar  tj^f  the  vf**al  tlia  right  of  attaching  for  the  avretjr  of  frti^t 
Ibc  good*  eonTfjred,  during  flilren  dajri  after  driivery,  if  tbe  gooda  rrmained  in  tlia  poaaea- 
aion  of  the  conaignce.  They  contended  thai  thia  French  Ordinaaca  bad,  wilb  otiier  mari- 
timn  law*,  been  intrcMiuced  into  Canada,  br  an  arrtt  de  r^gUmtnt,  uf  1717,  made  fur  tba 
Fri-nch  Colonic!,  eatablithiiig  in  thoae  poiariaiun*  Courlaof  Ailmiralty,  to  be  gorrrned  ia 
their  deoiaiona  bjr  the  Ordinance  of  1081,  and  other  parta  of  Iha  Maritime  Law  of  Krance. 
Ttiat  tbia  waa  tba  Uw  of  the  proviiioa,  under  which  tba  plaintiff  bad  adopted  tba  proceed- 
Inp  under  diaoouioii.  -The  law  of  England  could  not  ba  citad,  It  not  being  l^^J  \mH  of  Um 
law  of  tbe  country.  1k>iidet,  lujthat  ouuntrjr  there  wa*  a  clau  of  men  eallrd  wbarAngara 
to  whom  the  maater  might  delirer  the  giKxIi  to  be  kept  till  payment  of  the  freight,  ilera 
We  iiad  no  wbarlingcrs,  and  luch  a  law  could  not  be  applied  to  the  atate  of  commerce  in 
that  country.  It  wa*  aaid  in  reply,  that  the  ordinunoa  of  1081  bad  never  been  in  force  in 
,tbii  country,  It  having  never  been  enregtil4>rtd  in  tbatiuperior  Oounoil  of  Quebec,  and  M 
eommun  law  in  all  caiua  the  duration  of  apeelal  lien*  de|iendi  wholly  upon  the  continoft- 
tioo  uf  |ioiie**ion.  It  required  a  poaitive  enactment  to  introduce  the  droit  </«  luiu  (0 
afonre  the  right*  of  landlord*.  But  tlia  anil  d«  r^gUment,  if  it  could  be  regnnled  a*  of 
■ufflcient  auihoriiy  to  diapenae  with  tbe  formality  of  enregisteriug  that  ordinance,  went 
to  erect  court*  of  admiralty  in  the  coloniea  whuae  dedtion*  should  be  conformabla  to 
tba  ordinance  of  1081,  and  the  French  maritime  law.  Tbote  court*  of  admirajiy  no 
longer  eifated,  nor  could  tbe  Juriaprudenca  which  they  adminiatered  conitiiute  tba  rulea 
of  guidance  fur  any  other  Judicature.  It  might  al*o  be  aaid  timt  thi*  i*  a  right  founded 
On  Commercial  u*agea,  a  portion  of  lair  liitble  to  occtilonal  fluctuation*;  uMge*  of  lO 
mucli  power  that,  even  in  France,  they  availed  to  aubvert  Koyal  ordinance*.  If  ao,  they 
must  here  look  to  tbe  uaage*  which  obtain  in  that  country,,  with  wliich  we  are  con- 
itantly  Md  aolely  in  commercial  relaiioji,  *nd  there  we  find  tbe  rules  to  be  diiocily 
against  tba  privilege  to  which  tbj  plaiotiff  has  set  up  pretension*.  No  argument  agikloat 
that  portion  of  tite  Buglisb>law  could  be  derived  fVom  the  circumstance  of  there  being  no 
persons  known  by  tlie  name  of  wburflnger*  in  thi*  country.  Other  depoeitarira  might  b* 
found  in  wboM  baud*  tbe  ma*ter*  of  «bip*  might  place  their  gooda  to  preservo  their  liaa 
for  froiglit. 

The  defendant  loj  tbii  atage  of  the  proceedings,  to  produce  tbe  quashiog  of  tho  will, 
relied  mainly  uponltho  Provincial  Ordinance  of  tbe  2Tih  Oeo.  III. 

On  the  20ih  the  ^onrt  gave  Judgment,  quaahing  the  writ  and  releasing  the  goods  froa 
•eisure.  Reid,  Chief  Justice,  in  deUvering  the  opinion  of  the  Court,  Said -That  the/ 
thought  tbe  ordinance  of  1081  in  force  in  this  country,  and  although  it  had  not  been 
onregistered  in  tbe  Superior  Oounoil,  the  king  of  Franoo,  u  solo  legiaUtOTi  baring  t)M, 
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OOCJR  DR  CIRCAHT,  1804. 


l»wtr  M  to  *l«.  iMd,  hy  iim»mH»  mkmnt.  af  ffif  .  .^      .  ' 

r#i^-./.*./««,.  b...  ,h,/h«i  don. « ;,r; «.-  r  '?''••  ^^  •"«•'"••"»  i» «».  .»< 

«>.»««  U-d  U.  obUIn  .L  n,nl  Z«  of  r«r"l«?    ' ''  y  ""   •'^"  '— '^'«-'«"". 
U»  |.ur,l*w  of  .h,  o,d(n.noi.  "^  "^   ''  ""'  «*«''»'«'r,  WM  «l*.rij   no»  wltbla 


(MIMMM 


i;«rclm„i  Hblpping  Aoi  of  tM4  .ml  »8M*!    , 
««.    mUUH  w  OOttfrBMu  tt  Ml,  1 1.  (J  J^ri» 

>Ott«  Lt  6oifT»  DkI 

.  *  '  ■    ■    ■■  ,  ■■\\-.--w 

'!■■!      Cor>m  LokanVi 


;  Md  Kfi,    loUrpwuiloB  of 
—  p«noB  (•ntpt  tuuttn),  I 


•I- 


:^,- 


,/  M  monnile  ■y.nt  sour*  »■.  «•  pty^"  ''^  ^        ^  ""  *'•»•<"•".  «lolt  »fn  p»ft 

lfi«3  pour  In  .om.iiA  pron.liwoirode  fRfl  00r,«r  I   !)!„  Jl  7  I'xr "  T'  '"'"" 

i^e  d.^d;urp,„i...  .u>::'-,^;1:J:^1  :;r7;;^;^- ^^ 

«»  .loi.iiind.or  qnl  «|„U  «lor.  norliur  d„  hill..     '  ■  "  """^ 

W  ,« II  «Uit  pro.  ..  rtiuinii,  J,  r.i,  „,  ^™.    "°"""'  "'"" ' ""  'iftfl'"-*' 

flhanRo   la  loi  du  Urn.  «.:«!.     T.         ""  '""*'*  P^^'-'oi™  ou  lettre  de 
L  S^  de  r«t.ln     ''"'''=^'^'^'«-  Q"'«"  «»«^q«e«oo  le  billot  qui  f«i«il 
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COUR  DK  CIRCUIT,   1864. 


Daly 

"    »». 
Gralmm. 


: — : — -.;; [ ■ — —  ■ — ■ [ — 1 ;■ 

fiiitos  en  pnpier-monnaio,  oonnu  soas  )e  nom  do  ']lreen  Bteldi  sont  Id;{ale8  et 
valiibles  duns  Ic  dit  Etut  pour  toutcH  dt^ttos  oivilu»,  ct  ootto  loi  ayant  ii6  admiao 
pnr  le  demandeur,)  tombuit  sous  la  puissance  do  la  loi  du  lieu  du  contrat,  et  que 
purtant  Ics  ofi'res  du  delondeur  dtaicnt  bonnes  ot  vnlables.  Quo  laohoso  aurait 
^t^  diir<!rentc  si  Ic  billet  ^flt  6i&  fuit  payable  &  un  lieu  indiqud,  alora  la  loi  luci 
$oiutioni$  auruit  pr^ynlu  ct  aurait  delcrmind  lo  genre  d&tnonnaie  que  le  d^fen- 
dcur aurait  dft  offririiu  doinandeiir,  niaiscomnao  iPn'y  avait  aucun  liou  d'indiquer 
duns  le  billet  oii.il  devuitdtre  pay^  et  quo  le  dit  billet  (Stuit  payablo^ndralement 
111  loi  ?«ci  co»^rtfV/w«  devaifpr^vnloir. 

La  Couf  niotivaspn  jiigcniontoomme  suit.  Lc  billet  est  fait  et  date  tk  Mulone, 
dans  I'Etat  dc  New  York  par  le  ddfendeur,  il  est  vrai,  mais  a\i88i  il  nc  faut  pas 
perdro  d^  vuc  qu'il  est  ^payable  au  p6rtcur.  Lo  ddfendcur  en  oonsentant  de 
p:iyer  un  tcl  billot,  s'obligcruit  do  Je  pycr  en  monntiie  ayant  ooura  dans  lo  lieu  04 
r^sidcrait  Ic  porteur  et  la  loi*du  lieu  du  contrat  no  peut  s'appliqtier  en  oe  oas, 
d'uutnnt  plus  que  notre  loi  nO  reconnait  Bullemeqt  lo  papier-inonnaio  en  usage 

*  dans  I'Etat  do  New  York,  Le  demandeur  doit  done  avoir  jugcment  pour  le 
montant  de  son  billet,  suivant  le  cours  dc  cette  P/ovinoo  et  les  offres  du  d^fendeur 
dcvront  diredeclardcs  insu£Bsantcs.     "      '  '  '         ■ 

Kerr'et  Nngle,  pour  le  demandeur. 

Jiobertsou  et  Brani'hnud,  fonr  Ic  d6knd(i\ir.  '      , 

(A.BO  ;. 

MOXTREAL,  30T1I  iNOVEMBER,  M64.  ' 

•  r  Coram  Monk,  J. 

■    X 

■         .  ^o.  5210, 

Daly  vs.    Graham.  <  "~^> 

Hbld  :— The  maker  of  a  Aon  made  in  tbe  United  StatM  of  America,  pajrable  on  (Remand,  If  »bed  in 
Canada  will  be  condemned  to  pay  the  .fUll  amount  of  the  hon  In  Cana'dlin  currency,  and 
a  tender  of  tlio  value  of  (be  Aoit  at  the  date  of  demand  in  gold,  lew  the  d^ount  on  Amer- 
ican billti,  will  l>e  declared  insulflclent. 

The  plaintiff  brought  his  action  on  the  following  note  or  bon  : 

'     ^  Saint J>AUL,  July  iath,  18SB>: 

Due  Tho.«.  Daly  on  dtunand  forty  dollars,  X|^lj|e  received.  \       «St. 

.  ^igiitd,)\. 

^H^  I).Gii^HAii. 

The  defendant  pleaded  that  the  amount  on  the  face  of  the  note* could  iiptEe 
demanded  in  Canadian  currency,  and  tendered  payment  both  in  groenbackftf^id 
in  their  equivalent  in  gold  at  tiTe  current  rato,,of  exchange  when  the  demand  for 
payment  was  made.  In  support  of  his  tender  and  plea,  defendant  contended  ;that 
the  contract  under  the  bun  was  made  in  the  United  States,  and  the  law  of  the 
place  niusf^.  govern  the  contract.  The  agreement  was  to  pay  in  the  currency  of 
the  country  where  the  instrument  was  made,  and  in  order  to  suco^  in  his 
present  demand,  plaintiff  uiUHt  show  somethin^by  which  the  i^reemenmad  been 
altered  or  modified.     The  fact  of  the   di-fcndant  removing  from  the  coutttry-»- 


^        where  the  contract  was  made  could  have  no  effect  upon  it. .  The  plaintiff  <«>uld 
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brought.     The  tender  i.  SlI        '  I  -""^  °^  "'°  P'"°  "1^^  »">«  «<"ion  « 

•n.ouot  o„  the  f^lltf   hi    I^^^^^^^^^^^^^  J«d«n,XiIl  go  for  the 

John  Monk,  for  plai^l^        '^^"""'^^i?^'««?;^V^ -^^      for  pl^atifl^ 


(J.L.  M.) 


svmmon  cbuRrf  18,14, "  -^^    2      .    ' . 

.  ilONTREAL,  SOth^APRIL,  18«4/  ' 

No.  2420.  • 

■ . .    -  '  ^  '  ■  '  ■      ' 

dole  w.  Cockbum.  '"  . 

Hbld  :-That  an  »«retni»nt  to  reI«a,o  tho  raiker  of  .  „«.. .«  , . 

IWlfa  was  an  notion  against  the  defendant  as  »h,  .J"/""*';"""''*'""'- 
for  1400,  dated  ttie  18th  duyof  Janu    I  186 1  J^lut'       *  r"'^'^  "^"» 
thereof  to  the  order  of  M  A  Cliffo.rDn  U    '  T^    1      ™*  """'"^^  »'^^'- '»»"' <»*'» 
•    plaintiff.       ^g  ^    '  "•*"  ^"^''"^'l  «nd  delivered  it  to  the    ' 

Thedefendaiploaded,",hHtonthel8thdayof.Vr.reh  18Gi„fVT     »     .    . 
defendant  made  1-e  certain  proa,i«<ory  note  in  wr  ,^1^'  '.      '""*''■"''  *'''^ 

aforesaid,  the  day  and  year  aforcs-.id  .^  I   "'"'"f  ''^''""S  date  at  Montreal^ 
tlW  pro.i  Jto  p./to  th^  rZ V      a"c  i^l^D  r-'^  f "  ^"^^"'^ 
ration  mentioned,  at  ,he  offiee  of  The  B^r^yt^^^'Tj:'^''^^'^^ 
J'undred    and   ninety-sevcti    Jl    dolL;  71        T  '^'"'"''' *'''"•''' 

hundred  and  ninety-LndolilLldltl'^^M^rr"^  '^^'  *"- 

_    T'>«t  the  aaid  note  was  «o  made  and  si.Cas;lr 

in  the  said  deelaration  referred  to  ......  fi?  ,     ^' V""«'^'»' Z*^"  ^Wtoof  the  note 

defi^dant  to  the  said  /a  CHffurd  ^.f.      '"     '"  """"'  ^"^  '-  ^^'-'^-.-d  by* 
was  to  be  applied  in  tit.y  ^'''«'"" '^'^  -?■•-«  understanding  thafi; 

was  .he;  in  her  emp  oj"  ^^J^:^''''^'' r^' "^ "^^^^  w^A 
nowa.  of  the  .id  nL^rlll^:^      ^T^"^  '''^  '' r  ^  -   ' 
the  understanding  and  agree  Jnt  then  aid  th"   0    0^11^^  "'  r'*'  '^   ^' 
the  said  defendant  should  be  forever  released  !n/r?^".     ^^"''"  *''"'"  *•»*'  ' 
now  presently  sued  on,  and  tlmtThp  J.T  .       •i''?"''"'**'*'*  '^'  «■*'"*  ""^  «»     ^ 

aaid^.  A.  c^ifM  t>::;f^tx::tj^''' '''-''  ^!^  '-^ '°  '^^^  ^^  - 


Oalj 


»«  01  one,  was  made  by  the  said  M.  A.  Clif, 
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ford  I)od(ls  as  aforesaid,  with:  the  privity  oiid  consent  of  the  plaintiff,  and  on  the 
express  undorHtandin^  nforesaid,  that  he,  the  said  defendant,  Was  to  be,  and  he 
was,  in  cff<«t,  thereby  forcvor  rtleased  and  discharged  from  all  liability  to  pay 
the  niite  presently  sued  on."  t 

At  Yf^nqiiftf  the  defendant  proved,  by  parol  ovidonce,  the  essentiiil  allegations 
of  hir^nlea  with  reference  to  the  aj^reenient  to  rcluafe,  under  reserve  of  objection 
by  thelplaiutiff  that  suclAah  agreement  could  got  "bo  proved  by  verbal  testimony. 

At  the  ar{;umeni^  KiW,  (or  tl»c  plaintiff,  relied  on  the  inUdinis-sibility  of  vcr- 
balXvidchcc  to  defeat  the  written  contract  set  up  in  the  declaration,  contending 
tlUit  a  release  such  as  pleaded  «i)uld  only  be  legally  made  under  seal,  and  cited 
Story  on  ProSi.  N(gL's,  §408. 

I  Bfthune,  for  defendant,  argued  that  the  agreement  to  release  having-becn  made 
jjCiiT  the  written  contract  waS  executed,  and  not  previously  or  contemporaneously, 
.susceptible  ol"  proof  by  oral  testimony,  and  citbd  Goss  vs.  Nuj^ont,  5  B.  and 
Id.  p.. 58.  .       ,  •       e"    • 

JW  Curiam  .— "  The  fjoifh,  *  *  *  considering  that  the  defendant  has  fully 
proved  arid  established,  by  legal  evidence,  the  material  allegations  of  his  plea,  and 
that  before  the  note  recited  in  the  plaintiff's  declaration  had  become  due,  he  the 
said  plaintiff  had  been  willing  to  release  and  discharge  the  said  defendant  of  all 
responsibility  as  to  the  payment  of  the  said  note  of  the  18th  January,  1861,  re- 
serving only ''his  recourse  against  the  payee  of  the  said  note,  that  therefore  the 
phiiitiff's  action  U  unfounded,  duth  disuiiss  said  action  with  costs." 


,  ,   "  Kerr  d-  Nmjh,  for  f. lain  tiff. 
;K   '  Struclutn  iye/Ai/wf,  for  defendant. 
■(S.B.) 


lAotioD  diaiBi«4jBd.  ~ 


MONTRKAL,  30  AVRIL  1864. 
CdjrumMotiK,  A.J.    . 

/*"■'■'  No.  607. 

/PfjisauUes  vs.  Tuchi. 
Proces  par  jury. — PUAIS. 


Jrofc  :— lo.  Que  le  montant  du  verdieflKni) Jury,  mtme  lorequ'il  «t  poor  pInR  de  Mehelin*  sterling 
r^gle  It'claaM  dM  frata  d'araon,  8i  le  Jugement  de  Ik  f^aur,  ratllUnt  ce  rerdiot,  n'k  pM 
'  Btatu(!  8ur  iM  frsin.  . 

^  2.  Quo  dans  ce  oas  quolque  lea  frais  ordinaire^  d'action  soient  rMiictibles  aa  tarif  dc  la 

Cour  dc  Circuit,  les  diboor^ua  uteensiK^  par  le  proces  pur  jury  serout  acoord^s  au  demao . 

./   /      •>«"'•  ::i-'-':  I  ■::''■■•■'      '  . 

\  Gcttc  action  avait  dte  port^  devant  la  G|our  JSujp^rieure,  h  St.  Hyacinthe,  en 

-  recouvrement  dc  £500  de  doinmagcs  pour  Iibcll6.     Ello  y  avait'  ^t^  instruite 

devant  un  jury  special  qui  avail  accord^  £25  d(!  dommagos.     Lcjugcmcntdo 

"  .    ;.        —  '-    .    la  Cour,  nitifinnt  le  verdict,  concluaitoomine«uit^  "  En  consequence  pcrmet  et 

.   '*a(ijugc  ailt'demandeur  de  recoavrer  la  somiuo  ia  $100,  ^tantlu  montant  des, 

"  donimages  accordes  par  le  dit  verdict  au  demandcar,  etc.,  etc.,  et  let)  d6petta 

"  dnnt  distraction,  etc>"  •  . 

Le  Protonotaiic  taxa  Ics  frais  suivant  la  classe  da  montaat  demand^  danl 

'    Taction  et  nonBuivantoelui  du  verdict.  i  ,'    . 


'%: 


r\ 


■/■  ■ 
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.irpolit^ifri;™  r ':  -'■  ^ """  «•  «^^^^^^^^ 

"  p.r  J.  ™„,„„.  p^,  S  f"  ^™'*'  ■"'  ""•«'»"  do  h  a„^  d«,„„i„,. 
"  ..X  r,.i.  d'u„„V,^  Ki'    '  "^     "'  """'"■ '"  ""•"•'""'.  -oir,  rfJuit, 

Odimet,  pour  I„  „.otion  du  diLdour  sSnl^f  ™'  ff  •^•""'•"'^''  ^°  •■^^'*'»»- 

"n'on  ord.»„Deautre,„cnJ."  '     ,  '"'^"""•'* '«  P'"*'*^  e^'  intent* 

„    Si  Ton  pretttud,  ajoufliit-il  que  cotte  disno^iUnn  .      ,- 

par  jury,  «„  trouvc  au  no.  18  I  t.^if  doTS'l  Z'.'^^^"''"'  '"^  »"  P"^*" 

ont  r^di,.  CO  tariff,  avec  lb,  pouvoir    .Llt^r^^"^'''?"'  ••''"  '"  ^""''^  *»"• 

intcrprdtd  la  loi  co...„,o   s'appliou.    "  IT        7."    "''''''"' '"^"^^^^  *»"' 

/'«ctioosofda™a.0H,Wp£:'w:^7S"~^  "  ^" 

;  Court  or  Jury  shall  fi„dLdalna!^^";bI^^^^^^^^^^^^^  7-^'  '"  ""''"'   ♦••« 

-  cost,  to  be  taxed  as  of  thoxlass  toto  Hw      ""'^^/''^  """'"S^  sterling)  the 

DOCTRB.  J  _c  R    0 'Z  I         ,^    '^''•^'•'"'""'^  by  the  final  j.,jrement."  • 

•  "•     ^- "-'Oontre  la  motion.    S  cottn  nii«»*>„    »    »  j,-- 
dans  cc  pays,  on  n'en  ti-ouvo  pas  do  trac^  d.l.  I       ^W     '  ""'  '^^J'*  P^^^''"**^'' 
dos  d^Jcisions  do  nos  conn,      D^oL/ll  „      '"^  "'^'''  1"«  """'^  P"«^«5do„s  . 

li'wer  Canada  Jurist -Tom  1  n  lai  /T  „  ™' '"' P-^'^  A','.^  ^^  »W9tf. 
d.:.i.ions  „e  nous  condX'^  cl  i  ctt ""' t^"''''"'-  ^'  "^^''"^^^  <^-- 
Ics  jugements  au  regard  d  tw  a„ol:  i.^p'.  "  "'"''  '"^^^^P^"  ''»>reme„t 
OulmeietPaj»fn,UcJ^l;;i^^^^^  l^^oner  quo  d.m||  cai.se  de  "^ 

aut«me„t  qui  la  Courinf^We  1  r      T    '""''P'^'«'  '"  q.««Sn  do  ftaia 

iwiond-Lei„firiiL"t;::'m:'r'^^  • 

I«a  loi  ayant  doon*  aux  Dlaidenrn  U  <?..«:♦  j  ° 

jurj,  en  certains  cas,  die  a  dtt    oIL  |1  I  ^' T'^''"'  '«""  '•%^»  *  -n    . 

le.  "^ules^restriptions  qu'elle  yTw  ercirZr      ''f^r''  *  ^  -«« 

(S.  R.  du  C,  Ch.  6,  S^  6   di^-     «  r       r       •      ^  "^""^  d'Interp,^tation 

"  cho^e  sera  Vaite  p'ar  ^^  ie  1  „V  ^^7''  ''  f  "'  '^''^^'^  ^«'"-  ^^ 
"  fonotionnaire  ou  officicr  pablio  IrTtlT  V°'  ^"  P""'  ""  *«»'  «"*'« 
\"eel«i  dont  la  In.;...:"  ^'":^      :^^  ^'^^  ";"■  fi-'to  par  ou  devant  ' 

••  fonctioonairc,  ie  fai«\!l  ul^a^^^^^^^^^^^  "ffi^-o-  -^ 

"  dooD&i  aveo  I'^tendnn  n^««.  •  *'  *"»»  «»POttvoirs  aont  cendia  ' 

-^-^,^:m,^n  Wtenduo  n^ccsaaire  pour  mottro  |u  ditepe«onoe,  officicr  o«  feno-: 
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8UPKRI0R  COURT,  1864. 


OeiMutlct 

TC. 


* 


"  tioanuire  on  ^tat  dc  i'uire  ou  fairo  fuirc  Jo  dit  ncte  ou  ohoM>."^  L'ulintfa    Vingt-  ' 

hiiiti^mement  do  lu  iiiflmc  loi  ditqu'il  sera  donn^  &  touto  disposition  ou  ptvsorip- 

tioii  de  la  loi  uno  intcrurdution  liirgo  ut  libdralo  ct  qui  nern  la  plus  (tropre  &  amu- 

rt'i-  la  r<$alisution  do-l'tibjot  dc  I'acto.et  do  ,soa  dispoi^iiinns  ot  proRoriptions,  Bcloa 

K'ur  vrai  SGOR,  intention  et  esprit.  yu"' 

Furtunt  dc  la  nou8Hotiiiucsl«S<{!tlonicnt  obli>;(S!)  du  (<upposcrqu>eo  noua  donnant 
Ic  {iroc-es  pur  jury,  crt  ccrtuines  uiutii^rcs  oivilcs,  lo  lo^iHlutcur  suvuit  qu'il,nouft 
durinuit  uno  institution  au^laitio,  dont  il  connaissait  lo  o»ruct6ro  ot  qu'il  nou0 
N  la  donnuit  uvco  I'dtcndue  ndccstuiirc  pour  mettri!  Ic  pluidcur  en  ^tat  de^aire  oette 
cIkisc,  d'cn  a^uror  la  realisation,  scion  son  vrui  sens,  intention  et  esprit. 
,  La  loi  invoqueu  dit'q'up  si  ic  niontant  obtcnu  est  t<;l  qu'il  iiuniit  pu  dtro  reootl- 
\r6  dans  unc  cour  inJericure,  lus  f'raifl  dcvront^Stro  oeuz  do  cctte^lornidre  ^Qur, 
k  nioins.que  la  coiir  u'oii  ddcidcuulrciucnt.  JCli  bien  !  Aurait-oo  pu  rcoo«tr«f 
$ltiO  dcvant  un^ury  on  Gour  do  Circuit  ?     Npii. 

Noiis  avons  re^u  I'insti^ulion  an<>lai!ic  du  jury,  ct  o'cst  dans.Ia  jurisprudenoe 

anglaisc  qu'il  fuut  ohcKolicr'Ics  priucipes  qui  duivcnt  gouvcrnffr  cctte  «tati(§ro.  Jus- 

qu'iiu  Stiitut  dcCJlouccstcr  (^♦J^v.  1,  {'b.  1)  on  n'ticcordtiit^ucun^  frais  d'aotion 

aiuMi  que  I'iittestc  uvllock.Jjuw  of  Cuittii,  Tonic  1,  p.  19,  qui  signalc  en  niSoie 

'  temps  le  chanfieniont  opt^rd'^ar  CO  statut : 

Tbc  Statute  of  (flniiccstci4;avc  costs  in  all  caMis,  where  (according  to  its  most 
rigid  construction)  dannigcs  were  rccdvcrablc  either  before  or  by  that  stirtute.  The 
amount  of  the  damages  to  bctrecovcrcd  was  toUiUy  immaterial,  for  a  recovery  o^ 
any  sort  of  damagcH,  however  smalt,  satisfies  the  words  of  the  act ;  but  as  this  general 
right  to  costs  wa^found  to  be  productive  of  several  inconvonicnccf,  the  legislature 
at  length  deemed  it  expedient,  in  certain  instances,  to  abridge  it  "  Ces  inconVdni- 
ciits  out  doDD^  licji  au  statut  43  BUzaheth,  cb.  0,  (etcndu  aux  actions  pcur  libcUes 
par  la  2 IdmeJiicqncs  l,ch.  1(5,)  dont  la  section  2,*dn;:  "  if  upoq  any  action  per- 
sonal^ &<\,  &c.,the  debt  or  damages  to  bo  recovered,  &c.,8hull  not  amount  to  the  sum 
,  of  40  shillings  or  above,  &c.,  &c.,  the  judge  shall  not  award  to  tlie  plaintiff  any 
greater  or  more  costs  than  the  sum  or  damages  so  recovered."  Jlors  le  cas  oikle 
jugcment  ou  verdict  est  pour  moins  de  40  oholins,  Ics  cours  angluiscs  donnent 
t«»|R  les  frais  encourus  dans  I'action. 

Monk  J.  A.  La  cour  est  d'opinion  que  lesprdtcntions  rcspcctivcs  dcs  parties 
sont  justcs  dans  ccrtaines  limHteset  exugerees  sous  certains  rapports.  D'un  cotd 
la  loi  ct  le  tarif  imposent  a,  la  cour  la  n«$cossit<S  do  prendre  en  consideration  le 
piontant  du  verdict  pour  determiner  la  olussc  des  frais ;  d'un  autre  cote,  le  pro- 
ees  par  ji^ry  dtant  incompatible  avec  Itfclasse  indiqu^epar  le  verdict  ct  le  deman- 
deur  ayant  encoura-des  frais  indispcnsables  pour  sou||pettro  sa  cause  &  Tarjiiitrage 
d'un  jury,  la  cour  nc  peut  etre  guidee  uniqtiemont  par  le  montant  du  verdict.  ^ 

La  cour  croit  done  legal  ct  dquitublc  dc  prendre  un  moyon  tcrnic  et  d'ordonner 

1^'  que  les  frais  ordinaircs  d'actiou  seront  taxes  comme  dans  une  action  {tour  £i5 ; 

mais  que  tous  1^  frais  nilcessit^s'^ar  ras^^natipu  du  jury,  sa  r<Smuneration,  &o., 

&o.  devroot  entrer  en  taxe.        ,    "  "^     ; 

"  Motion  accords. 

Voutre  et  Daoutt,  pour  le  demandeur. 


■•■■■  .^. 


-Jforwru,  Ouimet  ttChapkau,  pont-]e-4i^ndeuiv 
(J.D.)  ,    t  .  ^  - 


""^^^Jp^'iv 
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•  *(}  THE  PldNCirAt  l^TTERS  IN  THE  EIChA  VOLUME 

*■     '         ■      ;-v'-     '\r'-.  f  OF  THlir''    ■     ■    -^ 

.., __g£^.___:__._^.__.^^:.__:.; ^    -   ■   .    '    ,:-....:_..-:. ^^ -.-ii — _ 

LOWer  CANADA  JUR^fr^" 

:;■■'  ."'  ■.  *  ■     ■  ■    ■        ■        '  ■  "•  "  :  ■ 

'"       .  COMPILED  BY  '  ' " . 

1         •    fiTRACHAN,BBTHUNE,  <J.  0.      '  ' 

•  ■  ■  ■   -'  ■  f ■  ■   "  .  iP^'  f- . "      ■  - 

Actio*  En  AoHtsioN,  accoinpaDied  by  a'subaidiapv  ri«im  f     ^  ***" 

;  of  trial  by  Jury.    (CcUv^t^ea„Ta  0  )  '"  '*""'^''  "  """"P""'  ,« 

"    BKCi8ioM:-F,*,B4ii.EMPHrTioTi«ju>.  ■ ■ ^ 

*    ;       "       "     BisiHATIOli:— KiofeOABMITIB. 

"     'P«88»880iHicann<rtbetoaintained.f.,T-alle<fedlreanM«nn  io„j        .• 

AdJTOIOATAIM:— ri(fcSHEKIFr'sSALI.  ^'^••' • - l« 

Affidavit,  for  attachment  :-Tfce  omission  of  the  words  "hefo™  ...'.  .„♦!.•  w  , 
an  sworii  to  before  ibe  Prothonot^v  oUL  «  •  1  *^'  ^""^  °^ 
irregularity,  and  a  writ  isTuToT;U  an  af£Tr-H^^^^^ 

.      '■    ■  ^  »"  ,'  ''  /  .\       ■■  ■■■        .      '•      .  rob.  TOE. 
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KATtEBS. 


■si' 


_  il  by  liim  to  IHs  tenants,  foLBOtiinl  expcnili'uro  by  them  in^ 
reinp\ring''«ut  of  ^ho  building  tluring  tm  time  that  the  ncceijary  ropsir^^ 
nre'^^eing  niad(!ll^,(DaTi(lf  aiii>ej|^||^,  and  McDonald  et  al,,  respoAflfi 

I.  David,  respondent,  and  Hopk  i 
vfi.B) ^.v 


no* 


— .p  '  "       —  '^        \' 
tDd^^lMcDonald  et  nl,,  upiieilunt 

«|., %}HU(iiDt8,  and  David,  rt'spo 

— Filii|i)|r,f  dcntifled  by  vSjp»  to  a 
N'otari^^  although  n»t^nexed  t1 
form^irt  Of  it,'fi)nii^nevertholess, 
in  thtf  fil|ence  of  pr^wf  that  they  ai 
i,     ( dpein?d^  be  tlic  projierty  of  tlje      , 
^  yth«  Alotihect  in  ^e  hands  of  t^  Sdl 
'    !i)iiitritci.,ttud  being  also  the  debos^ 
►ellants,  and  Scotfj,  resjuomlent,  fjS''B 


tttriictj  to  build  a  Uhurcl) 
c  contriMst  nows 


essential  iprt 

prppcrty^l 

'  and  cjlilj 

ving.'l 

tli«  pirn 

./. 


Hpecuil 


|n^  by 
stated 


cli  eo1||r&ct^  an 
Archit<!$|will'be 

n  custod^Vth'# 
ofr«Xt  eitfalM  ^I^ 


-xj" 


the^rudito«|flloea  not  r^'me ' 
abralut«)^,  And  they  cbnse(fueri| 
uch,    (Clj^t  vs.  DeOhiTO^J, 

"■"l^..' :.ft...:.. 

•  yencs  arrears  of  rent  wiH  cittttlle 

v^llle  flail,  but  in  tb^  judgmentjpro-/ 

iD^fly  grant  a>jelAy.for  thQ,pa}^ipit< 

fa!e  iiidgiqont  to  receive  its  full   * 

(»' '  -       ■'      «, 

1^,^  bring  an|  Sjciion  to  establish  the' date  ofhi^ 
^^  ''»Ut0^  ht  t%e  l§^w!rui  issua  of  cortaii\  parentc  be; ado 
^Jl^jxillant,  |ad  £^^pi)Sai,  rtsjibitatnt,  Q.  B.)-.. 4,..Aiv. 

f A<iiE ■.-^'Wiiii^mt^.  parties  oer'wre.ljtic  frpm  the  same  oriijinal  vendor,  tb^  < 
V     ^ion  gt^wiin'the  old^ litle^vrill  pli^Tail-    (Herrick,  appellaitt,  jtad," 
r^Bpoft4^  (J.  B.)..:.^iJ...,..;..A,.4.^l.. 


1^4 


'•■■'■    I 


iliiderls  responsiblik^fiir  th^^(l||ltiiij^  of  d  Jbyilding  ere'cled  Whim'i 
^,^„_,  )jans  built  by  itnpther'.^ut  (aas>«ilaed  By"  bimboth  in  his  tender  aid 
T^^ctoBtraictj'ivithout  pro]l*stor6lypction,;^lthoi)gh  such  sinking  Mattribu- 
",  y  table  to  the  insufficiencyf  of,sucb'fi»undla(ionWnd  of  the  sot!  oH  WhichJ^ltey  ■ 
*'•    were  buiJt,  and  is  liabliB  to  nialc^  gootd  at\  his  oWn  expense  the  daiQ4g»  •' 
tlifeilfbycqiasioned  to  .bit;  fawn  work.   :(.Wakle,  appellant,  arid  Be^ip^, 
•Je^pondent,  Q  B.).:...L.::....w.^ '..::. „.:J..:....L ..uup.^fl* 

^  VAPlita  '^^BroNQCNDCii':— A  writ  of,  may  issue  aft«i(>*judgnient,ahd  itya  new4ioiUii/' j^ 
'i     '    4   .      .^^^    ib«Uoh  a  case  it  is  cii>nipetent  to  the  Defepdaut,on  tl/dmerits  of  ^e^'^ 
■iCAVse,  to  disprove  the  allegiitions  sf  the' bllSdaVit  upon  Which  the  w/jiaiirji- 
ha^issued.    (Perrjr  vs.  Mllfe,  S.  (T.) ;.„....... I..Z,,.;......,....:j(^.1,  ^22 

QAi^Qt^B^ii-j'iirbere  a  Bill  of  bading  for  goods  placed  on  board  a  liffhterjn  Montreal  for,  ;; 
■  trlan8hijpjDf),enV^  O'Jpbee,  on  board  the  Uc^a^  SttMier  there,  contains  a'i  !■ 
clayse,  tbat'if  fkim  any  cause  the  goods  shall  not/go  forward  on  thpshi] 
the  same  shall  be  forwarded  by  the  ne^t  steai^er  of  the  same 
carrier  is  not  liable  for  less  arisin^^ifrpm  a  .,de)ay  {n  tr^kiishipnient,  c 
*'to  the  steamet' being  already  fuir>  (tqifMkftce  et"  al.,  appellants,] 
"T—r^     Allan,  resppiident,  Q.  B.).. '..... ^ ^. .;..^y, 

CiBSiON  DK  imHe'i—Vide  AakanMisSML     — ,  ^^ 
CmntCBBS :— Trustees  for  the  buil|^B^B,  of,  elected  before  the  passing  ( 
'    Cb.  18  Cons.  Stat.  ^^37^,,  Sec:  21,  do  not  constitute 
'    (DocharmQ  vs.  Morison  et  al ,  S.  0.) ^. '. 


'■^r 
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«  '         .  '   ■■  '  "  .  '         ■ 

,       INDEX^  TO  PRINCIPAL   MATTKR8,  J5^'  j|| 

»t^,        CBcrohm  :-The  plea,  of  Trustee,  for  tbe  building,  *c.  of,  will  not  l»-Wectod  fop^*" 
wn^it  of  allegation  that  they  were  autbori.ed  by  tiie  pariah  to  fyle  g'ucli 
pteug.    (Duelmrme  v..  Morison  et  al.,  y.  0.) ,. ',_  lijA 

ion  RooAToiRK  may  issue.'on  the  application  of  the  plaintiff,  without  affldarit 
^  ^^((iane,  apiMillunt,  and  Campbell,  rc.iiondent,  Q.  B.) f    q^     ' 
*io*:*.A  note  given  in  exceaa  of  ti.e  compo.ition  accepted  by  the  creditor. 
..generally,  where  it  is  not  proved  to  be  prejudicial  to  »uch  creditors  and  la 
*.     ;^'  c^wpl-'ined  of  by   tlierp,  i.  binding  on  the  maker  W(mo7note 

•;  ■    -j^VVW       (Oreenshields  et.al ,  appellants,  and  Plaraondon,  respondent,  q/b.) 192 

'\^"'''iM^.,:M^,    ^^°- '• (I'erruult  VS.  Laurin,  C.  U.)-.. ./^ iQy 

"^M^ff^""  "*"  coR,.8  may  isaue,  upon  the  return  of  the  Sheriff  that  the  debtor  refuse. 
W   V  l°JC'  '■;'  ''"""i'^"'"  «''«""■  <^''«^K'"1  with  the  sale  of  the  debtor's 

'  W'^  ^^'  "  *'^.''*"''""'*"-    Ol''""0  vs.  Crcbassfl,  S.  C.) :12a 

;!  f-^ilSiT  — ' — 

fcVsTS  :(-In  an  action  confM.  the  costs  will  bo  regulated  bythc  nature  of  the  action^ 
S   c")!'  "  """'"°*'  "'"  '*"'""*'''  """'""'•    (M""'"'<'«8«  V8.  Christie,' 

t|         :A^c/*JuHvTuuZ """■ ■■■ "■■■■ T- '" 

CH,M..At  P"AV«:-^An  alien  indicted  fora.felony  has  a  right  to  ,be  tried  by  ajury  - 

\  '  Vc*'* '^ , •••«». .J 280 

detend.y  must  be  hrst  tried  on  the  offence  charged,  and,  if  fo.md  guilty 
hen  tig  Jury  W.11  be  charged  to  try  whether  he  has  been  so  prevlousf; 

:i  convjx^ted.    (Keyina  vs.  Ilarley,  Q.  B.) ....;...;. „........._....  280 

:-The  Court  of  Queen's  Bench  will  send  down  to  the  Court  ofGencral  Ses^ 

.-              ,     ,      s'ons  of  the  Peace  on  motion  to  that  end  by  the  Crown  Officer,  acharge    .. 
of  misdemeanor  f^r  a.^saulting  a  bailiff  i„  the  execution  of  his  duty 
(ftfi/j/irt  vs.  Caisse,  Q.  B.) »  ui>V- 

'  ^        '.        •••n.^ ■•••>•••••. ..t....,,  '"'    2ft  1 

;    \^      /'       ,;-The  Jury  have  a  right,  after  the  summing  up  and  the  case  is  conclud^i  to 

■  ,-         by  them,    (fffyinrt  vs.  Lam6re,  Q.  B.) ^         281 

4«      .:^n  indictment  for  larcenyjirawn  up  according  to  the  form  given'bi 
Sj^llfJ'^'^-^^*^^-^'**-  of  <^«"ada),  is  valid.    (l.inaZ 

^    "       t-A  witness,  who  has  been  ordered 'to  withdraw  from  the  Court  ri^m  f. 
,. .  guilty  of  cpntempt,  it,  after  his  examination,  he  communicates  facU  dis-         '' 

; ,     closed  in  evidence  at  the  trial  to  another  witness  not  yet  ekamined 

(%m«.vs.  JlcCorkill,  Q.  B,) ■;„,  ,  J^"  ,3 

*'       :-In  an  indictmeBt  for  forging  a  receipt  H  must  be  alleged  that  such  recei7t 
^    was  either  for  rtoqey  or,goods..&Q^faM|«ntioned  in  the  Statute  ch.  94. 
■  Sec.9.oftheJ3a^^^n»«aaaP|l#i„/McOory^^^^ 

■     :--jrhenar|,icle8«e,e  peace  have  be*  exl»flto  in  open  Court  against  a 

•  V      person,  thj^Courl  will  order  that  he^o  stiind  Convicted  until  security  be  '' 

^   «.ven*>J|p  the  peace.    J^/2«|^««  vs.  Vcndette,  Q.  B,;^..:..^.....  *  ,,^V.i.  284    ^ 
"       -'tr'^u ^"""'"'"^  P^a-^y  on  a  trial  tviU'be^co^ttedfSvdLnttfiyll .   '  ^ 

*  ^  -^  -^   ^'^-  <*^"»''  "•  Johnson,  Q.  B.). ,.... ....:L:...:..,........ML.h^  ^*^ 

^'     "-^J^.^l  indictment  for  forgery  it  is    not  necewiiry' to  allegoaliat  the 
j;  '^defendant  did  the  act  with  intent  to  defraud  wy  parti«ajavP«rsoii.         «<■: 

I  (^/««  vs.  Hathaway,  Q,BO £....„l!!!;..l>..:.^       ..,  :      ^ 

^  ^  -     _  ^^-  ■■■■■■■■.■..■.-^■■■.^^„^y.   ^^^ 

,,  •,        ,- ^V; — 4    V-  '■'       '^>V     .-("kTr    .'    -^ 

►--»..  •    •      >  .         '     -*.«s.  ^^        -' 
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H"  ,     INOItX  TO  PRI^CWAL   MATTIBB.       *      '  i        **  • 

■  ■•■■••■'^^ /•.-■..'-.  ^.    -.L      „.,.;-.,       •.;.,-.•;,     ■.,^-*' 

,  '/\        .  '  P«M 

Okiiunal  Pbaotioi  :— Upon  to  IndioQiisnt  for  Talw  pr«terlc«i  the  prowdutor  it  not 
bound  to'd«liv«r  to  ,ih*  defendant  the  parllouUn  of  the  cHnw  charged 
nglUnst  him.    {Hf<fim>v»,^niic».l,<i.B.) '. 330 

"»  . !— The  defendftnt  It  not  entltjed  in  all  cmm  of  soqiiittAl  toaeopyof  the 
.    ^  Indictment  laid  againu  (|!m.    (Reginan.  fii-utcik\,  Q.  ti.) 287 

«       :— Upop  a«  amendment  of  the  indictment  at  the  trial  no  postponement  o( 
trial  will  be  granted,' if  the  priiOner  is  not  prejudiced  in  bi«  d*fence. 
"*     r       («'yi«a  ♦§.  86nOcal,  Q.  «.) .^ .^^. 397 

"       :— The  iiMcierof  coin  or  the  nature  of  the  Banit  note*  needi(otbe  alleged  in 
%i  any  indictment  for  the.  larceny  of  moneys.    (/2«j^ina  rs.  Drisculi,  Q.  B.)...  288 

CrtTOMi  i-jTfic  onua  probamii.  In  case?  of  forfeiture  of  imported  goods  by  way  of  ln- 
fumation,  lies  on  the  claimant.  "(Attorney  OenerftI,  Pro  Rfgina,  Informant, 

W.  One  Bo«  containing  Jewelry  and  Rothi^tein,  dadmant,  S.  U.) 130^ 

't      i--ln  cases  of  forfeiture  such  as  abovp,  the  Hnpcnor  Oourt  has' jurisdiction,       T 
intespcctirciy  of  the  value  of  the  goods.    (Do.)....,..'. „..>....,.., 13()J 

l^AUhOUV'^ViiU  AaCHITtOTS. 

«     cannot  be  claimed  from  the  proijrietoi  of  a  lot  in  the  city  of  MMjtreal  who 

demolishes  a  wooden  building  erected  thereon,  williout  his  authority  and. 

contrary  to  the  liy-Lawt  of  the  Corpoi'atioa,  after  the  party  who  erected  ' 

the  same  has  been  notified  by  the  proper  officer  to  reil^ovc  the  same. 

(Hienvenue  vs.  C6l!6, 8.  (J;^. r. .". ,... 

''     will  be  awarded  against  a  schoolmistress  for  excessive  punishment  of  a  pupil. 
*^  (Brisson  vs.  Lafontnine  dit  Hurprcnant,  8.  C.) .^........, 

"     :»-In  an  action  of,  for  verbal  <slander,  it  is  not  necessary  to  set  out  ifftlte  de^ 
•     claratioQ  the  precise  words  complained  of)  and  the  allegation,  jiving 
certain  words  co|nplaincd  of  "or  Words  to  tiiat  efTect,"   is  su^ci'ant. 
(McLean  v|.  Short,  S.  C.)...i....p ....j.....„., , 181 

'*      :~The  fact  that  the  plaintiff  and  defendant  have  met  and  dranic  together 
will  not  be  construed  into  a  reconciliation  on  the  part  of  the  piatntiff, 
wlien  the  lat^r,  at  such  interview,  protests  that  he  intends  prosecuting    4^ . 
/       h^action.    (Pepin  vs.  Rocand  dit  Uaatien, 8.  C.}., „...^.. w'gTJp- 

DD«aTio>:—r<i'(i;pMAaRitD  Woman.         ;«  „  '^  ' 

Suction  Laws  :— A  person  wilfully  voting  at  an  election  for  a  member  of  parliament, 
without  possessing  all  the  qualifications  required  by  laW;'  will  be  con- 
demned to  pay  the  sutn  of  forty  dojlars  end  costs,  to  any  obe  who  njay 
sue  therefor  as  in  an  action  for  debt.'and  will  be  eontraignme par  corp», 
in  default  of  payment  witiiin  the  period  to  be  fixed  by  the  Court,  un'der 
the  Cons.  Stat,  of  Canada,  chap.  6.    (Perry  vs.  Adams,  C.  C.).'. 

"  :— The  fact  of  the  defendant,  in  juch  an  actlofl  as  the  above,  having  ob- 
tained a  legal  opinion  of  qualification  to  vote,  will  not  of  itself  absolve 
^ira  from  tiR  penalty  imposed  on  one  who  wilfully  votes  without  having 
all  the  qnalifica|tion3  required  by  law  for  entitling  him'^so  tO  vote.  (Do.)^j. 

"       :— The  certified  copies  of  poll-books  deposited,  as  required  *y  the  above 

statute,  with ,  the  registrar -of  the  county,  are  validland  sufficient  wi- 

,.,         nence,  in  Coi^ts  of  law,  of  the  votes  mentioned, tn  them  having  been 

/ 1-  V    jHrfied.  (Do.) A............ ...1;  ,.......:...„...::- ..,.^.....:.:. 

"  •tJ^'^  Bctron  brought  as 'above  agidnst  a  person  for  wilful  vsting  with- 
out qualifications  is  an  action  subject  .to   the  rules  governing  such 
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•     ..  '"O  TO  niNOlPAL   1(4TTBM. 

B««l«r*ri  4N0  MKAi  MABmo:— Fidb  Pmotioi       '  "' '" 

Bm«!«ci:-KiACoMm»iio«  RooAToiM.  « 

.— IntmcMon  for  $»3.25  ijAroi  ••ManM  i.  i..j    i-H./      ' •    •* 

"      :-F^<fc  fco*oin.         ^  -         .     ^^•;'^-/......, ..._ 84 

"         :—    "      PaOMHiORT  J|[0TM.  -■  '  " 

""      >—  ''     Tnidiunoi,  Cv  »  ■ 

/     proyerf  by  parol  ovid.nc    (Qol,  ^  Oockbur„,  SV  '  ""^  **  ^, 

£i?mi.  A  u  ro«4.:2-FiV/«  Si«ii  Ahum  " .' **^ 

"'^V*'       =-   "     Pbactic    ^  •  .•  ^      .1 

.  FAiTirBT  AB?tdt«^_lJnder  certain  clrcumsUnci,'-.  n.ri»  »«- 

^'       :-The  signification  of  a  rule  for  tfiado  at  th«  p    !^         '    '^""' '•"•    " 

_  -«»'-»--"«c.eat..(Lan:o;r\ri^^^^^ 

|0LW  K««„„«:_A  role  for.  against  a  niarrTed  woman  ,21  a!':^ '" 

""rl-S  ''^'  •"""'""••^  '-'•-  *  ««^'^-  (rrr?eWrTn"n'''^     ^«- 
",,•.  and  Tbe  T«rust  and  Loan  Company,  r.spond.nL  Q^'b  /  '"'  ""P'""*''    ,„  '  , 

l'««<ioN ,  JiBOiiENT  .-In  an  action  on  a,  awarding  damages  fo^  a  br«a.h  „r  '      ' ' 

,  p«rof  aliunde  of  ,u«h  promises  will  JrSiild    aJ?-  .  "^P^^T"*' 

Fbau^  :-Aa  asS.gWni  by  an  insolvent  firm  containing  H  ciau»«  f„  .k     \r  . 

no  creditor  shanld  be  allowed  to  partiZLlr        *^^ '^^^^ 

.    ''™' '^''!!''*''«"P«'M^"iJ.pftho  statute  autbonmgthetsue^^^ 
^en_U  before  judgment.    (M^JSons  Bank' vs.  LesLeV^^^^ 

Gabantik:— IVc/,.  SiiBBWa  Sam^-^'^'    "    " "\p'y 8 

.-Where  a  delay  of  sevenU  months  elapses  between '  the  fi,nh.„        ,  . 
horses  «a  a  dem,nd4o  resilitate  tEe  exch«~  Jn  account^'  ''!"' 
.  fachi  the  'teeilitatjoa  will  not  be  granted  Zt  i  !^-^    ?"    of  a  w« 

.    4%irtbe,ho^ed.    (DaVber,vs.^nefrdE:ctt:;1i"r;'°"°'^''" 

YYB ^ '"  --^^"»' t^e »de i^'^ioseCSf ;:;: :j:s   • 

'>         ..''''^°".  »"*  at   liberty  to  look  upoit.thte  M  my  und.>*.M-..  ..  -     • 

•  "*"*•,    (^'"■■|t  al.  T».BourBe,  8. 0.) s^.      ^' 

\    ''        ml  f      ••••*• »v.^i aao 
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BAMMt^oiroi  ■—Vidt  Mixoa. 

IlirOTWIOH  or  PArMlMT:~TiM  imim 
will  pravail  Mgiktnst 
.bad  •  Ugal  rigU|, 
Lamontagnf,  8. 
lHiDRAko§|>»T4io  follow Inii^^ir  lit 
«'  M  th«  itoaiii«||, 


«  crvtlUor,  in  nn  <ir  |Mr(« 
b  at  tb«  rtmtk  b«  xamj 
rat   otli«rwlte.    (Du(V««n« 
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13 


141 


«^ 


partaUIarPy) 
kdf  Hod 


anincei 


"       t— * 


^1: 


a  nr«  pollojr,— On  tha  hull  and  Jolur  work 

navigating   tk*   Hinr  "^  2.awr«ii««   bttiMlW 

Qu*b«e  and  HafKiiiion,  itopping  at  inltrntilint*  i>orti,    •    •    •,"    Import 

(    an  tfTMBilnt  aod  warranty  that  tli«  veyel  ia  navigatiog  and  will 

eontlnm  to\iavigat«  tb*   Rifer  Ht.  Lawrcnpy.  gpiMith^tandlng  that 

.:  the  poll(9  admit!  the  veaial ,  to  bt,  ..tiiMiMMMfcraof^  ja   d(yik. 

(GrantOt.  The  Et^iiitablo  Fire  InsunrflilPs^  C.)';....:...m.T^...31*' 

W-Oo.  .  ((Irant,,  appellant,  and  iWEquitabla  nra  Inidraaco  OoiaipaDjr, 

'  reipwjdj^t,  Q.  B) 

:--A^|»Jie«utor  of  a  deoeaa^d  iwraoii  wb«»e    >{(W  wai    iniured,  eanaot 

claioDfto  unoaut  of  the  life  insurance  withoutV)roducing  tha  polio/, 

rtpnarMwhen  tucb  policjf  ii  held  by  a.thii^  party  fbr  advanoes 

lo  b«  made.     (ConFay,  txecutor,  Ti\Tbe  BriUnnia  Life 

ompany  et  at.,  8.  0.) .......T^ ica 

^  applicant  for  l(fe  iniurnnce,  in  anawar  to  priitted  question*, 

9<l«taj(ei  Ilia  age,  or  decUre*  bia  health  to  be  good,  wbereaa  it  it  bad, 
^'^    or  fkUa  to  |^cloaa  the  name  of  medical  attondai^ta  though   he  had     ^ . 
^  •  them,  and  anvPart  aa  if  be  had  none,  and  upon  auch  aoswera.  whicli 
'  mtg  made  to,ionn  a  part  of  the  contract, va  policy  ii  Uaued  by  tli« 
iMuror,'  each  ^JWicy   Ig   rold.^    (Uartigan  4».    The  International  Life        J^ 

^  Aiiurance  Society,  ij.  C.) .". , 20a(fV^ 

:— In  an  action'  on  a  life  policy,  parol  evidence  of  ag«  will  not  ^  admit* 
d  until  tFe  %oa-ej(Btcnce  of  baptiimal  rcgiiiterB  has  been  proved, 
^o)..^....; ;..«.»|jj^....; , :,.... .....,:,... 203 

JlIOaMINT  NON  OOSTANW  VE«KOl|K!-~l'iVfr'|>UAOTlCl!;.     -, 

JimuDioTioif :— riJ«  f'trsTosis.   '   ^.    '    '^ 

JlIRT  ThIAU  •,—  Vi(lt  Acr^OM  Mti   ADIIK«IUN. 

"        :— When^tho   verQkCti-i'n  Btt»''actioil*Tor"^000  duma|fC8^  for  X"2'rv«nd 

judgment  is  entered  accbrdldgl;^  on  tli#wg|ict  for  tlU^  amouqt  aiid 

X   .     costs,  anch  costs  witt|I^Ui«4'fla  in  an  ^f^Man  roCii'23,'j^ut  the  costs 

of  the  tiTar  by  jury  ^H»e  a0eM%d  «ceordQ(  to' tlicir  Cetuat  amount. 

(Dessaulles  vs.  Tnch6,  S.T1.)  ....: ;.• i........  ...i. 343 

ai  :-^V4do  Baib  EuPOTtiotrta/.'  "  J  *       .j  *    t  •     '-*"'■ 

lOB  and  ^88ie  :— An  aclioh  of  MnMt,1)ased.on  qo^>aymeDt  of  ijlfettay  be 
'plopped  at.^ny  time  beR^Jaflgment,  by  tel^it  of  tlje  tenrdue  wit'l'' 
*,  ^  ^coBtsofiuit.    (lleniiitn.fetlMd,  0^13.)  ^...T.il^.ti^..\S^^^ 
"  j|S.--A  pianoforte,  belongin|f  ta  a  t|1rd'p"ftrty,  •'^t  Ji|P*^^^y  bim'.from  the     'M' 
premises  Vbere  it;h^d  been  as  partiaijicitri^^  th«5  landlord's  rent,  '^*^, 
i;j,ean  b«I<i;pvendieated  by  the  landlord^MKneiglil-days^frdii)  ita 'rerno*,'        % 
"        *  wJi  and  the  proprietoi^  olT  tha  piaol^^^  (|^ot  ba  fonhd.  will  bo  -„     iV 
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"  «-^^e  Tarae  ihft&ot  to  tho,  proprietor  tf5"<i,„fW»  without  bringing,  the 

•ii9K     J<^3^°i^CD  fhe>  caa^.     Auld,  appellant^ " and  Laurent,  respondent' 
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^tioi*|^Qii<i.VrtfeJIoytAl*M.  _ 

HabbiId  •Wouah-.— A,  ia  not'Mible  for.  the  price.«f  goods,  not  bemg'  necessams  of       - 
life,   bought  without  thia.  authorization  of  her  husband.     (Danaiger,  , 
-appellant; and  Ritch'ie  et  ui.)  respondent?,  <J.  B) ....;. 103 
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^     '"OEX    TO   miMoirAI,  MATTMli.      ,  ^ 

./  "  '  ■-/  '      .    . 

3i**"«»  Wou.i.  !-A    prtitnlMory  note  ilffntd.  k*  .    -i.i.     .     .  '*'* 

horhMiUHtanull     (Do)  •     ^    '        *""**  ""  •»»«^l««"on  «f 

.  .^  roc<iue,  T.  H.) (Uomew  r»,  L^k- 

'ifix()«:%,„ged  upward,  of  BUteon  yotrirbiu  .  rl»hi  "^  «h«Z"."u "* 

•   ♦  ^.S  JKi  .L^.V  '  .n     "?'*'  r  "••  "*>"'«'"«»  »'  'ho  party  coa,- 
With  co.iflI?2    hi      ^       T  *^  """""*''>  ""  «»'«  •»*«t«~>  "«t, 

»  •  "       ■'^dtfJ'Sf'i^ro'^r^tr'"?'''  """""*"»  '"•'^'»'°*  ''  '»•"»'«»  by  the      ^t 

PiviB,T:-hrf«IlIPDTATI^p,  PatMINT.  A-"...... 31« 

P.T,TO.T  AomK:-Wb.„  It  is  proT.d.  I„  a,  that  ,ho  po«»«,on  of  tho  defendant'.  ^ 

febm,,«,.po^^rynt,frt  H) ";......r.:  1  '■'^'^°'^*°'^^r 

—  :    ^:tt7     ■; "w •; - ••  31 
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INIlIX   TO  PRIMCIPAI. 
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Paw-BUT :— Ciif  riMt'HipriOR. 
PiuoTici :—  VUh  Bum  Abut. 

"       :-<-An  InirrlpHon  for  tntintt*  and  Nnal  brnrlnf  at  tbt  Mni* /init  null  b« 
'  |>r«««iita  I7  righl  cl«ar  ila/i'  nolle*.     (Kaal  at  at  ts.  Ur^onwlll,  M.  0.).. 

•'       :— WiMV  A  trtrdiel  of  a  |«qr  )■  *ff>«iH  laWt  U  will  ba  Mt/Mida  and  Judg. 

mnX  will  b«  rt nd«n4|  mm  okiml*  i>»rt4i»l».    (Qmtt  v*.  tba  Iqolt* 

•blaFir«lnt.Co.,8.C.) v,. 

"       ■,'—Vid0  PaivT  CoOMCiL. 
H        :_   <•    fftiu  Emcmhi. 

"  t—     "     WlTMKai. 

'•       V—  "    AaoaiTBCT*. 

»      :-;■"  ApiiAUv  .,.-■,  ■■*',  '  -' 

**       :— Wban  appllcalloni  arc  nad«  tii  tha.Ootwt  flir  tli*  paymant  of  Aionaya 
In  a  raiif*,  notica  tbcnraf  mult  b«  given  to  all  tha  (tartlci  intfreited  In  ^ 
tha  judgmftiti  or  o'rd#n  to  ba  pronounce^d  tbartoo.    (,M«iaa  t%  al.,  ap|-       ." 

'^wllanti,  and  Munk,  raipondant,  Q.  B.) .......'.... .......<—•••—■    S3 

"       t— I'lir  CoMMiiuoM  RooATOira. 
"       :—   "  /  fiiri  IT  ARTiOLaa. 

"       :->-P«noni  formerly  co<-partnera  cannot  bf  luatl  at  p^rtner^,  and  an  artion 
brought  agailiit  them,  aa  lucb  wilt  ba  dlimiuad  on  wtjtlion  Ula/orfme. 

(TalioratI  f  I.  Dorion  at  al.,  8.  0.) ......^...t..,.    »S 

—  Vidt  ArribAV{T  for  atlnchment. 
«   HuaRiVri  Sam. 
"    SiHiCMnba. 
—A  declaration,  thnt'tho  plaintiff  inlendi  to  make  vmv  of  the  defendant'* 
evidence,  iyied   after  the  defendant's   »nqutu  ii   dmed,  in  fylod  too 
late  according  to  law,  and  will  bo  itruck  fropi  the  fyiea  on  the  defbnd- 

ant'i  motion  to  that  effect/  (tioaudry  vs.  Uuiqette,  H.  0.) >.....>....  I'M 

:— ff  it  be  ihown  that  a  paper  fyled  in  a  cause  wai  antedated,  and  In 
reality  fyled  on  a  day  diffisrent  from  it*  date,  and  after  the  proper 
delajr,  it  wHl  bettrucjk  from  the  fyies  of  the  Court  on  i^otlon  to  that 
effect,  and  it  i^  not  nitceii/try  to  inscribe  in  faux  againit  the  plumili/ 

or  register  of  papers  fyied.    (Do.) , ~'..v. „,...  IJft 

:■— A  plaintiff  in'  a  came,  on  i|)ceial  motion  to  Uhat  olUbct  4t  any  time 
before  Judgment,  may  fylfl  a'  declaration  that  be  intendf  to  make  use 
of  the  evidence  of  the  defendant.    (Do,) .'., '  Wf 

:— When  a  cause  is.  inscribed  totr  engufte  and  linal  hearing  *t'ti»Miii» 

-.  time,  in  Term,  right  clear  days' notice  Is  accessary.  (Voaa  «t  lU.  ys. 
Coffin,  8.  C.) .,......., , ,...«  m 

:—  I'lVM  SiconiTT  for  Costs.  '^  / 

',—l(  a  certified  copy  of  plaintiff's  declamtioo  be  not  served  on  a  defeml- 
'mnt,  the  action  may  be  dismifsed  on  an  fxefftlon  i  la  forme,  without 
the  necessity  of  resorting  to  an  iiuerifition  #n  /u«x  against  t)ie  bailiff's 
return,  if  it  be  a|iparent  from  the  copy  produced'  and  a<)niltted  by 
plaintiff's  attorney  to  be  the  copy  served,  that  such  copy  never  was 
certified.    (Scaritlion  tb.  Barthe,  0.  C) > ^^, v  l-W 

i-'Vik  Liaso*  aw*  Lwm. 

!-"  "    Costs.  -  -  '     . 

:— Where  a  verdict  of  a  jury  is  against  law  tt  will  be  set  auide,  and  Judg- 
ment will  be  rendered  non  oUtanit  vtrtditlo.  (Orl(b^  app«ll«nt,  and 
the  Equitable  Fire  Ins.  Co.,  respondent,  Q.  B.> 
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INDIX  to  tilltO|»At  HATTiati'' 

,      >   ^         Un^,  Md  (j,rll.l.,  ,,.,H)nd«M,  Q.  R) .._         <''•«'*"■••  •!»•*'• 

'  ■  "      '~.l!''^'  <Kwp«t.Bt  for  •  ,..rtr  cullociit.d  Ui  »  7udBiii.rrrf  dUMh "' 

tt  0,).....,  v»'»n»nwr  t».  Hcuualf,  and  dlrtn  op|io«anii, 

"      >-yiJ»  Okpun  Ao  RaapnnoMHavM,  '  " 

■       "      »—    "   OaiiiiK*!,  PajpTioi.  ^     - 


m, 


^K^ 


^i! 


raoMiMoar  NoTie:— Ki./#  p||,HCRrcTii)M. 


Jl 


\^ 


:— fV./ii  Marhiid  WoMAir. 
!— A  note  made  and    dati-d    at  Mnl.m*  v  v     kT    .'  ' "* '** 

.— Tlif  nwker  of  n  A«a  made  in  tint  ir   M   »..„  ki }••  .-^^ 

.  OanadH,  will  he  c«nd«nmed  toiy't^r^I     "  ""  ''7'"'''  "  '"*'*  '" 

:~K»Vfe  EviDMM.  -^ 349 

'   <irAXTO  MiNOBis :- r,v/«  HiiR,„„>  8^, ;,. 

.    B«"''"«««>.Jm.c.:^K«/,CoytRA«TpPA,'ooaM 

wltMhe  return  of  a  .heriff  to  a  wriTof  **«'  /I       ^'^     "  **~'''""*' 

l»'V.S-CO^r:.;.,J"_...,  "f^'*   T..  Uco.te,    *  Jgdoln,  Int. 

"      •■•^yitUitAmMn  Wonlu. ^/fT^ ' ' " 

Rmk  CowTmi,:-.TUe  owners  /,ar  M^;„5#i''j3(.«  .      u        . 
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,RkPHISK8^— ri./c  tJBPARATIOM  DB  Buss.  /      ,        ■ 

Ittviyoic'iTioN  : — r<We  Liis3ono*ND  LsJHBE.  , 

'•         J— IV(/«  SaIHIB  CONShHVATOinB, 

Saisii  ABiiKT, /«;/!>rc  JH^/Bc«r;— Tlio   truth  of  tlic  facts  sworn  to  in   the   affidavit 
maj-  bo  nltiuki'd  by  Exei'iitinn  <l  /a /o'niiJ.    (Leslie  ct  al.,  ai>|)ellant3, 

•   •  ami  Molaons  .Uiiuk,  rudpondcut,  Q.  U.) ■■ / Jy  '  ' 

"  _    :— TiWe  I^'baud.  ^ 

,"      •    bi'hre  JuhimfU  ;— ,Tlie  truth  of  the  facts  sworn  to  ia  the  affldaTit  cab         «. 
only  bo  ntliicked  by  Kxa/iiion  d  In  foriif,  imd  so  ranch  of  a>f)lca  fo- 
the  mortis  us  seeks  to  ptit^ii  issue  the  truth  of  such  fuels  will  be  re- 

...  "jecied  Pii  domurrcr.    (Cluimmn  vs.  Niinmo,  S.  G.) / 4-' H,.^ 

•    "         hetiiif  Jmhjmfnt,  can  bo  ftttUckod  by   a  plea  to  the  merits.     ( Rodden 

°   ■  vs.Ollivr,  &*lWilnoetal.,  T.  S.,  C.  0.) ; ?.... ..........r..^^...  134 

, /t      :^1V(/r  SKi'AiiATrox  ne  BiBNB.  ■  ■'       • 

.  .1^  ^     "      L,/jife  Ju.li/mfiil  .---.Tim  truth  of  the  ficts  sworn 'to  in  the  ttirnlavit  ma^  ,:„__^ 
*   ;-        be  attacked  by  Exc-i>tioii  d  laA>nm'.     (tJiroux  vs.  Gareau,  &  O'Hrie'n,        . 

_        ^  .       t:  1^!,  s.  c.)..„ .,.:^,..... '. ...p............ ...;,_ie4 

*'      :t-A  dfcliiralion  of  a   T/Vr,?  Si'm/ niiide  before  the  return  .*lay  of  the  wrjA.  " 
.  -     -must  be  Accompanied  by  a  biililf  s  certificate,  showing-;  that  notice  has- 
■•,  been  given  to  the  pliiintilT  or  his  attorjiey,  at  least  twenty-four^  hours. 

'  ..  "  previously,  of'  Uro  intention  of  tlie  Tien  Siiini  to  make  such  declara-    '  .■    •" 

.»  tfon  b-'t're  thu  return  of.  the  writ, -and  that   a  dt'clarati^^i  thus  made,    i       jV 

Without  sticli  ci'rtificate  of  previous  notice,  will  be  rejected  on  motion-.   .  „.       ■■ 

"      ■  V       ,     O'UjrAiilles  vs.  Bailey,  »£  Kershaw,  et  ul.,  T.JS.,  S.  C.)... ..;'...*;  .3b5 

>    ,  -'  ■ .  -  .       '        .  '  -  .    ,  .  "  *       .     '^       ■'■'*.  ■ 

"      :^IV.^  Seaman's  Wages.  •  -   ■         :      - 

•Saisie  CQNsifnvAtoiitE  :— In   the  case  of  a,   under  the  170   Art.    of  The    Custonii  of  % 

;                           Paris,"  of  acpiiintity  of■^v^tcat.  ou    board  a  vessel  in  the' Port  of  Mon- 
treal,  tlffi  -t'ourt  cup  'authorize   tlie   removal  by.tlie  Slicrilf»of   flour' 
_  sTowo^r  above  tjt&^vheat,   to  such  tin  extent  as. to  admit  of  the  proper 
.     \     V    seizure  of  Jhe  wlVMitA'(J)achesnay  ^.liV  vs.  Wattj  S.  0.).. '.......... W!) 

"      r—r/./f  Seaman's  WAOEa.X  '  '        •  .     >."  *" 

•     .%  ■-...% 

i^Ati :— The ^purclmser  of  re«t  property,  byjdeed<*.;rt(cuted  before  t|ie  passing  of  the^ 

■"       '    '..  .    "  2:ira' Vic. ,  Cli.  jV*,  may    resist  the,  paytijent    of  the  putoljasii    m6ney,* 


>     ^ 


^rten  he  hik^fea.son  to  fear  eviction,' until  the  cause  ot  eviction  be  ie- 
.   moved.:   (.MerrillVs.  Halary,  S.  C.) ....y,..,...^. >... /..*....,.., 

:— ^  parly  purchasing  tyr  over  §100  at  An  auction  \vherc  tJi»  teniis  of 
sale  arc  announced  to  be,— V  ovpr  $100,  four  months,  papet  satisfivc- 
tory  Ho  the  feellers  froip^this.date,'' — is  not  entitled  to  tW)  credit,  with- 
out giving,  or  tendering  spch  satisfactory  paper,  and,  on  failure  of  the 
purchaser 'to  give  or  tender  sich.satisfacttiry  paper,  tjie  yen'i^r  may 
sue,  in  .aikordinary  action  of  Msumpsil,  for  the  price,  pui'ely  und"  sim- 

*i   ply.    (Young  et  al., appellants,  and  MuHin,  respqndent,  Q.B. )..... .'....;..... 

:Mn  cases^aOf,  by  brokers,  bought  and  ^old  notes  must  have  been  aetiver- 

'  ed.  in  c^der  to  render -the  Cidntract  executory.  /(Tourvillc  et-al.  vf.  E3- 
sex,S.  e.).»........  '  ■" 
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{School  Mistrkss:  — |7(/e  Damaobs. 
Bkalb,  9fiixing  ot:-^Vidf  Succession, 
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argje  has  a  /(«n  npon  it  for  his  wages,  so  lon^ 
,  and  in  .aa|laction  for  the  recovery  of  such,, 
vessel  bj  sititiii  arrH  wjthout  the  forma^^ 
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affidavit  such  .«  rccp«red  fy  (%  c,  If"!  ?'^"™,-f"'^ff««"'.    unless    on 

«"«  return  of  .l.«  action'  tl    p'  int  rt"  leaLfrT  '"'".  '""  "^"^^  «"«' 
^      ,  ^    reside,  ,„  tfie  t/uitcl  State,  a„d  *  I       ^  ''"""""'''  '*»  ^-  0.  and       • 

'  '  the  re'turn  may  l.ave  elap  ;d l^f!^'""^^^^^  ""^  "^^^o  month,  since 
provided  that  the  n.o.ion't  S"  on '1.;^:  T'^T"  ""'  «'-"' 
after  the  discovery  by  the  d.fen  Zt'of   IT     ^^  f  "■"   '*™  "«'^    ^ 

• ''  ;^;of.:;^i:':s:;tt;s    ;i-^t:r^^^ money,  byi^: 

*'"•"*  OTe/,  for  tlie  purpose  of  ^tf.l-  ^^^^  ^^  """'"»  of  a 

unduly  awarded  to  he  ,  and  in  "u^h  2  "  ""'"''  "^  '"'*^''"-  been-    _ 
to  establish  the  amoun    so  a  vardcd  in  -  *"  "''"'"'"  '"  ""'  "''«««'«"-y  - 
r  ^^    *   •  and  Fontaine,  T.  S,  C.  C.)!.!^.  ....,".!;  ''''•     ^'^'^""^   ^f"  Tmdea.J  »■      • 
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.  •      from  that  part  of  her  demand  Sa^l  '"',  ""    "'"""'^  ''■  de^'ot     . 
r     J"dgment  simply  en  ,?vwLV<     "Sf,  'tntr  '•''  ""''"  ""^  '»  '"''^     ' 
SpRViTOoB:~The    possession  ,J  ,.v,,  „v,7  of  an         '/  '"  '""''*'"''  »•  ^^•)  »'»' 

^         vitude  exisu  o,er  anoti.erp  00^^^^'^  ^ " '*''''■•   °'  ^''''"^^  • 

'    :^      .    CMonastess-e  vs.  CI,risti.,VcT!^^:. !!.!.!     '"'"'""^^ 

;— IVa-SxHEBT.  ' '■■■ V"""«s..,..,.. 154 

"^^/;zi^  ^'^'\?:£n:s^^^r^^  -  a^pent, 

fel»"ch   caSr  h*i^^  the  sh^ir  Dor  ?il   !«•    ^  °    Pricef  a„d  in 

atidno  prccrfr/Ln   short  of  S   1     ?      '^'""  "''*''^"'  summonH 
(PesjardJn,,  ap,.„aat,  Z^lZ^ZX^f  ^^^^  «"ch   action  ■  . 

I*  OA„ijq*V.  ««nque.du  Pei.ple.  res,poeUent,  Q.  B.).....,  j^g 

'  '      "^f'^r's^S'tr';'/^""''^  '^  P«bn;.ane;r  Let 
.    .  ^,   -  has  been  p.^^d'^  a  ^^TS^TTT  '^^■^  ' 

anothei-  neighboring  proprfetoa  ha,  .  ^    ^     ,  obstruction  ejected  by 
removal  of  such  ^^6^^^^^  ^"^  f  '^'''^Jg  compe»>  the     .         ■ 
;^        -•        «nd,Arclmmb^ult,rcspondontQBT-"      ^•^'*"'''"^' =#  *»PPellant8,  " 

SuBSTmriO.  :-The  words  *"Jo^„.anre  "  and  ti^Zr'  '""'''" '^ ''■-m 
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i         .         ■         .  ■     -PAOI 

XRDSTpBB  to  a  bRnkriipt  CBtate  cannot  be  sueit  bypothecarily  for  a  debt  ]ue  by  tbe 

baot^upt  whom  (hey  represent.    (Wand  t^^  Robortaon  et  al.,  S.  C. ).,.„>..  180 
Waoks  i*-^  KiJe  Seaman's  Waokh.  •  . 

.  WiLi. :— A   written,  dijly  executed  before   tbwo  witnesses,  may  be  altered,  in  its    '' 

.    ;it-        bequests,  by  cheques  sigftied  by  tlie  testator  during  bis  last  illness,  and' 

„  ,        '^        left  "as  parting  gifts"  fur  the  parties  indicated  in  them,  in  the'hands 

["'  of  his   private  secretary,  and  probate^ of  a  written  memorandum    of 

''  such  bequeiits  made  by  the  testator's  private  secretary,  at  bis  re(j|uest, 

•    ■         ,       as  his  "  Inst  bequests,"  will  suffice   to  entitle  the  legatees  to  recover, 

'  , '  without  obtaining  probate  of  the  cheques  themselves.     (Golvillo  et  al., 

appellants,  and  Flanagan,  respondent,  Q.B.).. .• 225 

WiT.NEas :— On  an  ap]ilicAtioD  for  imprisonment  of  a,  resident  in  Montreal,  fo.r  con- 
ttehrpt,  In  not  obeying  a  sabpxna  personally  served,  it  is  no ^  necessary 
to  prove  thp  service  of  the]  »MA/)as»a  by  affidavit,  nor  tl^at  the  origitial  , 
writ  was  exhibited  to   the  witness,  nor  that  tender  was  made  of  fees 
-r —  or  expenses.    (Josepb  vs.  Josoph,  S.  C.) • 41 
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